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GLUCK 
 
                        Defendants. 
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AWT 
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MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS 

 
The undersigned Defendants, New Canaan Board of Education, Town of New 

Canaan, and Bruce Gluck hereby submit this Memorandum of Law in Support of the 

Defendants’ Motion to Dismiss all counts of the Complaint. 

I. PLAINTIFF’S ALLEGATIONS 

The plaintiff, Antonia Torcasio, has been a “lunch person” in the food services 

division of the New Canaan Board of Education (“BOE”) for twelve years.  (Compl. ¶¶ 8–9 

(internal quotation marks omitted).)  Bruce Gluck is the director of food services for the 

BOE and the Plaintiff’s ”director.”  (Id. ¶¶ 7, 12.)  There are four cafeterias for the 

elementary, middle, and high schools run by the defendant BOE.  The Plaintiff alleges that 

she suffered “adverse employment actions described above,” including unwarranted 

reprimands and discipline, mental and physical intimidation, and over one year of unpaid 

sick leave.”  (Id. First Count, ¶ 36).  The “adverse employment actions described above” 
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and the alleged hostile work environment to which the Plaintiff claims in her Complaint she 

was subjected consisted of: 

• Demeaning, continual, unwarranted reprimands.  (Id. ¶ 18.) 
• Being screamed at.  (Id.) 
• Gluck violently pounding his fists on tables or desks, screaming, and 

throwing papers and cloth napkins in a vicious manner.  (Id. ¶ 19.) 
• Being threatened with termination of her employment during 

telephone calls while Gluck was screaming.  (Id. ¶ 20.) 
• Aggressive gestures, malicious glances, and a sarcastic tone of voice. 

(Id. ¶ 21.) 
• Listening to Gluck refer to women as “bitches,” “morons,” and 

“schmucks” and some form of the “f” word.  (Id. ¶ 23.)   
• Learning of or witnessing (without specification as to which incidents 

were witnessed and which were told to her) a former employee being 
screamed at, another being scolded and punished, one being 
screamed at, hearing profanities and being “accosted” such that an 
employee fell into a chair, another being screamed at and hearing 
profanities while lunch meat was thrown on the floor, a spoon thrown 
on the floor, and another receiving criticism.  (Id. ¶ 25.) 

• Being “castigated” and having her typical duties replaced with less 
desirable ones, including washing dishes.  (Id. ¶ 26.) 

• Hearing about (since the incident occurred while the Plaintiff was on 
sick leave) a cafeteria worker being transferred to another school 
within the District after being interviewed by a lawyer for the school 
district investigating the EEOC Complaint.  (Id. ¶ 28.) 
 

The Plaintiff does not allege that she was terminated, suspended, or formally 

disciplined once during her twelve-year career and, in fact, she alleges that she was a 

manager. (See id. ¶ 22.)  She admits that she is on sick leave.  (Id. ¶ 30.)  She does not 

allege that any defendant is responsible for her sick leave, or for it being an unpaid one. 

The sum total of the Plaintiff’s allegations about how men are treated, of which there 

are only four of thirty-three total employees in the entire food services division, is that, “Mrs. 

Torcasio never observed Mr. Gluck treat male employees in the manner he treated female 

employees.”  (Id. ¶¶ 11, 16.)  The Plaintiff fails to allege whether there are any similarly 

situated males, namely, managers at cafeterias in the New Canaan Public Schools.  
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Presumably, she intends that this Court compare the twenty-nine women in the food 

services division with the treatment of four men with the sole allegation that she, 

personally, has never witnessed the men be treated in the same manner as the women. 

II. LAW AND ARGUMENT 

A. Standard on Motion To Dismiss 

When deciding a motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of 

Civil Procedure, the court must determine whether the plaintiff has stated a legally 

cognizable claim by making allegations that, if true, would show that the plaintiff is entitled 

to relief.  See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007) (interpreting Rule 

12(b)(6), in accordance with Rule 8(a)(2), to require allegations with “enough heft to ‘sho[w] 

that the pleader is entitled to relief’”) (alteration in original).  The court takes the factual 

allegations of the complaint to be true; Hemi Grp., LLC v. City of New York, 559 U.S. 1, 4 

(2010); and draws all reasonable inferences in plaintiff's favor; Fulton v. Goord, 591 F.3d 

37, 43 (2d Cir. 2009).  However, the tenet that a court must accept a complaint's 

allegations as true is inapplicable to “[t]hreadbare recitals of the elements of a cause of 

action, supported by mere conclusory statements.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (citing Twombly, 550 U.S. at 555). 

To survive a motion pursuant to Rule 12(b)(6), “a complaint must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Id. 

(quoting Twombly, 550 U.S. at 570).  “A claim has facial plausibility when the plaintiff 

pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.  The plausibility standard is not akin to a 

‘probability requirement,’ but it asks for more than a sheer possibility that a defendant has 
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acted unlawfully.”  Id. (quoting Twombly, 550 U.S. at 556). 

The plausibility standard does not impose an across-the-board, heightened fact 

pleading standard. Boykin v. KeyCorp, 521 F.3d 202, 213 (2d Cir. 2008).  It does not 

“require[] a complaint to include specific evidence [or] factual allegations in addition to 

those required by Rule 8.”  Arista Records L.L.C. v. Doe, 604 F.3d 110, 119 (2d Cir. 2010); 

see Erickson v. Pardus, 551 U.S. 89, 94 (2007) (per curiam) (holding that dismissal was 

inconsistent with the “liberal pleading standards set forth by Rule 8(a)(2)”).  However, the 

plausibility standard does impose some burden to make factual allegations supporting a 

claim for relief.  As the Iqbal Court explained, it "does not require detailed factual 

allegations, but it demands more than an unadorned, the defendant-unlawfully-harmed-me 

accusation.  A pleading that offers labels and conclusions or a formulaic recitation of the 

elements of a cause of action will not do.  Nor does a complaint suffice if it tenders naked 

assertions devoid of further factual enhancement.”  Iqbal, 556 U.S. at 678 (citations 

omitted; internal quotation marks omitted).  The plausibility standard is “flexible,” obliging 

the plaintiff “to amplify a claim with some factual allegations in those contexts where such 

amplification is needed to render the claim plausible.”  Boykin, 521 F.3d at 213 (citations 

omitted); accord Arista Records, 604 F.3d at 120. 

B. The First and Second Counts alleging disparate treatment fail because 
the Plaintiff fails to set forth specific allegations that she was treated 
differently from similarly situated male employees or allegations 
tending to show that she suffered an adverse employment action. 
 

In the First and Second Counts of the Complaint, the Plaintiff purports to allege 

claims of disparate treatment in violation of Title VII of the Civil Rights Act of 1964, 42 

U.S.C. § 2000e-2, et seq., against the BOE and the Town, respectively.  The Plaintiff 

alleges that, at all relevant times, she was a member of a protected class and qualified for 
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her position.  (Compl., Count One, ¶ 35.)  She alleges that she suffered “adverse 

employment actions,” including unwarranted reprimands and discipline, mental and 

physical intimidation, and over one year of unpaid sick leave.  (Id. ¶ 36.)  The Plaintiff 

further alleges that she was “treated less favorably then similarly situated individual male 

employees[] when she was repeatedly intimidated, berated, demeaned, punished[,] and 

reprimanded.”  (Id. ¶ 37.) 

i. Standards for disparate treatment claims. 
 

Employment discrimination claims are analyzed under the burden-shifting 

framework of McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  Under this 

framework, the plaintiff bears the initial burden of showing that: “(1) he is a member of a 

protected class; (2) [he] was performing his duties satisfactorily; (3) [he] was discharged; 

and . . . (4) his discharge occurred under circumstances giving rise to an inference of 

discrimination on the basis of his membership in the protected class.”  Graham v. Long 

Island R.R., 230 F.3d 34, 38 (2d Cir. 2000).  “A plaintiff alleging discrimination on [the basis 

of] disparate disciplinary treatment must demonstrate, in applying the McDonnell Douglas 

test, that she was subject to an adverse employment action ‘and that a similarly situated 

employee not in the relevant protected group received better treatment.’”  Carter v. New 

Venture Gear, Inc., 310 F. App’x 454, 457 (2d Cir. 2009) (quoting McGuinness v. Lincoln 

Hall, 263 F.3d 49, 53 (2d Cir. 2001)).   

ii. The Plaintiff fails to allege that she was performing her duties 
satisfactorily. 

 
For purposes of the instant motion, the Plaintiff has sufficiently alleged that she was 

a member of a protected class.  As an initial matter, however, the Plaintiff has not pled that 

she was performing her duties satisfactorily.  The Plaintiff alleges that she was a member 
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of a protected class, that she suffered adverse employment actions, and that she was 

treated less favorably than similarly situated male employees.  (See Compl., First Count, 

¶¶ 35–37.)  Nowhere does she allege, however, that she had performed her duties 

satisfactorily.  The First and Second Counts therefore fail to set forth all of the elements of 

a claim of disparate treatment. 

iii. The Plaintiff fails to set forth specific allegations that she was 
treated differently from similarly situated male employees. 
 

Even if the First and Second Counts can be said to allege that the Plaintiff had 

performed her duties satisfactorily, they still fail to state a claim upon which relief can be 

granted because (1) the Plaintiff fails to make specific allegations that she was treated 

differently from similarly situated male employees and (2) she fails to allege facts tending 

to show that she suffered an adverse employment action.   

As noted before, the Plaintiff maintains that, compared to similarly situated male 

employees, she was treated less favorably because she was repeatedly intimidated, 

berated, demeaned, punished, and reprimanded.  She contends that she never observed 

Gluck treat male employees the way he treated her and other female employees, but she 

does not allege that they received better treatment from Gluck than she did.  These 

allegations are insufficient to support her disparate treatment claims. 

 “When considering whether a plaintiff has raised an inference of discrimination by 

showing that she was subject to disparate treatment, . . . the plaintiff must show she was 

‘similarly situated in all material respects’ to the individuals with whom she seeks to 

compare herself.”  Graham, 230 F.3d at 39 (quoting Shumway v. UPS, 118 F.3d 60, 64 (2d 

Cir. 1997)).  “What constitutes ‘all material respects’ . . . varies somewhat from case to 

case and must be judged based on (1) whether the plaintiff and those [s]he maintains were 
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similarly situated were subject to the same workplace standards and (2) whether the 

conduct for which the employer imposed discipline was of comparable seriousness.”  Id. 

(citation omitted).  “In other words, there should be an objectively identifiable basis for 

comparability.”  Id. (citation omitted; internal quotation marks omitted). “Hence, the 

standard for comparing conduct requires a reasonably close resemblance of the facts and 

the circumstances of plaintiff’s and comparator’s cases, rather than a showing that both 

cases are identical.”  Id. (citation omitted). 

The Plaintiff fails to set forth specific allegations tending to show that she was 

treated less favorably than similarly situated, individual male employees.  First, the Plaintiff 

does not make any allegations tending to show that any male employees of the food 

services division were similarly situated to her.  She makes no allegation to the effect that 

these male employees have the same positions and job responsibilities as her or any other 

female employees or that they are otherwise similarly situated in all material respects.  

Indeed, she does not allege that any male employees of the food services division had 

attained the position of manager.1

Second, the Plaintiff makes no specific allegations to the effect that Gluck treated 

male employees more favorably than female employees.  Rather, she purports to infer that 

Gluck treated male employees more favorably because, according to the Plaintiff, the 

alleged misconduct of Gluck was directed at her or other female employees and she never 

observed Gluck treat male employees in the manner in which he treated female 

employees.  (See Compl. ¶ 16.)  There are no allegations that male employees were not 

subject to the behavior the Plaintiff claims Gluck directed at female employees.  Of 

significance is the Plaintiff’s allegation that the food services division of the BOE consists of 
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twenty-nine female employees and four employees.  (Id. ¶ 11.)  In other words, there are 

more than seven times as many female employees in the food services division as there 

are male employees.  The Plaintiff’s allegations in the First and Second Counts seek to 

infer discrimination on the basis that, she believes, Gluck treated male employees in the 

food services division more favorably than female divisions despite never having witnessed 

any of his interactions with men.  This does not suffice for a disparate treatment claim 

under Title VII.  See Dean v. Westchester Cnty. DA's Office, 119 F. Supp. 2d 424 

(S.D.N.Y. 2000) (“[T]he mere fact that [the plaintiff] believed white, male employees 

similarly situated were not disciplined for similar professional failures is not a sufficient 

basis to infer discrimination. . . .  [The] plaintiff should have provided this [c]ourt with a 

specific comparison between her treatment and that of similarly situated white, male 

employees.”) (citations omitted); see also Montana v. First Fed. Sav. & Loan of Rochester, 

869 F.2d 100, 106 (2d Cir. 1989) (requiring that the plaintiff show that she was treated “less 

favorably than comparable male employees in circumstances from which a gender-based 

motive could be inferred”); Ortega v. N.Y. City Off-Track Betting Corp., No. 97 Civ. 7582 

(KMW), 1999 U.S. Dist. LEXIS 7948, at *15-16 (S.D.N.Y. May 27, 1999)2

“Title VII is not a remedy for all disgruntled employees who are members of a 

protected class.”  Dean, 119 F. Supp. 2d at 430.  “Those who seek its protection must 

allege and prove their entitlement thereto.”  Id.  Here, the Plaintiff has set forth nothing 

 (dismissing a 

plaintiff’s Title VII disparate treatment claim and noting that her “vague conclusory 

assertions . . . that [she] was terminated because of her sex, race, and/or ethnicity” were 

insufficient to support her claim). 

                                                                                                                                                             
1 Although the Plaintiff is a manager in the food services division, no male employee holds a similar position.  
2 All unreported decisions are attached hereto in the Appendix of Cases. 
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more than conclusory allegations that she believes that Gluck treated male employees 

more favorably than female employees because she never observed him treat male 

employees in the same manner as he treated her and other female employees.  

“[C]onclusory allegations of harassment and discrimination are inadequate” to state a claim 

for disparate treatment in violation of Title VII.  Id.  Accordingly, because the Plaintiff fails to 

plead facts tending to show that she was treated differently from similarly situated male 

employees, she fails to state a claim for disparate treatment, and the Court should dismiss 

the First and Second Counts of the Complaint. 

iv. The Plaintiff fails to allege facts tending to show that she 
suffered an adverse employment action. 

 
The Plaintiff alleges that she suffered “adverse employment actions,” including 

“unwarranted reprimands and discipline, mental and physical intimidation[,] and over one 

year of unpaid sick leave.”  (Compl., First Count, ¶ 36.)  These allegations are insufficient 

to show that the Plaintiff suffered an adverse employment action for purposes of her Title 

VII disparate treatment claims against the BOE and the Town, because they do not amount 

to actions constituting materially adverse changes in the terms and conditions of the 

Plaintiff’s employment. 

“An adverse employment action is a materially adverse change in the terms and 

conditions of employment [that] is more disruptive that a mere inconvenience or an 

alteration of job responsibilities.” 3

                                                 
3 In 2006, the Supreme Court broadened the scope of an adverse employment action in the context of a Title 
VII retaliation claim, holding that “a plaintiff must show that a reasonable employee would have found the 
challenged action materially adverse, which in this context means it well might have dissuaded a reasonable 
worker from making or supporting a charge of discrimination.”  Burlington N. & Santa Fe Ry. v. White, 548 
U.S. 53, 68 (2006) (citation omitted; internal quotation marks omitted).  Again, however, the Supreme Court’s 
holding was in the context of a retaliation claim and does not appear to have been extended into the realm of 
disparate treatment claims.  See, e.g., Cunningham v. N.Y. State DOL, 326 F. App’x 617, 620–21 (2d Cir. 
2009) (“In a retaliation claim, [w]hether a particular reassignment is materially adverse depends upon the 

  Demoret v. Zegarelli, 451 F.3d 140, 151 (2d Cir. 2006) 
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(alteration in original; citation omitted; internal quotation marks omitted).  “To be materially 

adverse, a change in working conditions must be more disruptive than a mere 

inconvenience or an alteration of job responsibilities.”  Das v. Consol. Sch. Dist. of New 

Britain, 369 F. App’x 186, 189 (2d Cir. 2010) (citation omitted; internal quotation marks 

omitted).  A materially adverse change in terms and conditions of employment “might be 

indicated by a termination of employment, . . . a material loss of benefits, . . . or other 

indices . . . unique to a particular situation.”  Malcolm v. Honeoye Falls Lima Cent. Sch. 

Dist., 483 F. App’x 660, 662 (2d Cir. 2012) (alteration in original; citation omitted; internal 

quotation marks omitted).  An adverse employment action “may or may not entail economic 

loss, but there must be a link between the discrimination and some tangible job benefits 

such as compensation, terms, conditions or privileges of employment.”  Alfano, 294 F.3d 

365, 373 (2d Cir. 2002) (citation omitted; internal quotation marks omitted).   

Here, the Plaintiff has not presented any allegations tending to show that she 

suffered an adverse employment action.  The Plaintiff does not allege that she was 

terminated from her employment.  She does not allege that she was demoted or that her 

salary decreased.  The Plaintiff likewise does not allege that she received a less 

distinguished job title or diminished material responsibilities.  The gravamen of the 

Plaintiff’s allegations is that, as a result of the “overall intolerable work environment,” she 

                                                                                                                                                             
circumstances of a reasonable person in the plaintiff’s position, considering all the circumstances.”) (quoting 
Burlington N. & Santa Fe Ry. Co., 548 U.S. at 71) (alteration in original; internal quotation marks omitted; 
emphasis added); Adams-Martin Conn. Dep’t of Dev. Servs., No. 3:10-cv-00099 (VLB), 2012 U.S. Dist. LEXIS 
34288, at *31 (D. Conn. Mar. 14, 2012) (“Although Title VII retaliation claims and disparate treatment claims 
both require a plaintiff to suffer adverse employment actions, the Supreme Court has broadened the scope of 
what constitutes [an] adverse employment action for retaliation claims.  Unlike plaintiffs in Title VII 
discrimination claims, plaintiffs in retaliation claims need not show that such action affected the terms or 
conditions of their employment.”) (citations omitted; emphasis added); Mills v. S. Conn. State. Univ., No. 3:08-
cv-1270 (VLB), 2011 U.S. Dist. LEXIS 88384, at *40 (D. Conn. Aug. 10, 2011) (“Unlike in the context of a 
disparate treatment claim, a materially adverse action for purposes of a retaliation claim need not affect the 
plaintiff’s terms and conditions of employment.  In the retaliation context, the Supreme Court has adopted an 
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has been on unpaid sick leave since October 2013 and that she has sometimes had to do 

less desirable activities at work, even though such activities were part of her duties and 

responsibilities. (Compl. ¶¶ 26, 30.)   

As for the Plaintiff’s allegations about being on sick leave, she does not contend that 

the Defendants placed her on unpaid sick leave.  It is unclear how being granted a sick 

leave can constitute an “adverse employment action,” particularly since the Plaintiff never 

alleges any physical or mental injuries, treatment for said injuries, or any specific medical 

condition she attributes to the Defendants’ conduct.4  It therefore is not evident that the 

Plaintiff suffered an adverse employment action as a result of going on sick leave.5

In the Complaint, the Plaintiff complains that her typical duties were sometimes 

replaced with less desirable duties, such as washing dishes.  (Id. ¶ 26.)  Being assigned 

“less desirable duties” is not tantamount to an “adverse employment action.”  Moreover, the 

Plaintiff does not allege that washing dishes constituted a demotion.   

   

The allegations of “unwarranted reprimands and discipline” and “mental and 

physical intimidation” are similarly insufficient for purposes of the Plaintiff’s disparate 

treatment claim.  “Reprimands, threats of disciplinary action[,] and excessive scrutiny do 

                                                                                                                                                             
objective standard based upon a hypothetical reasonable employee.”) (citations omitted; emphasis added).   
4 One court has even found that a plaintiff did not suffer an adverse employment action as a result of his 
employer’s failure to place him on sick leave.  See Lucas v. Potter, No. 3:08CV480 (HBF), 2010 U.S. Dist. 
LEXIS 2255, at *20–21 (D. Conn. Jan. 12, 2010) (finding that the plaintiff did not suffer an adverse 
employment action as a result of his employer failing to grant him sick leave).   
5 The Court is asked to take judicial notice of a lawsuit that the Plaintiff filed in the Superior Court of 
Connecticut on or about February 9, 2014 in which she alleged that she became unconscious and collapsed 
after another co-worker, Marie Wilson, threatened her with a transfer and allegedly put her hands on the 
Plaintiff and “aggressively shoved her out of the office.”  She further alleged that she was taken to Norwalk 
Hospital and treated.  (Torcasio v. Wilson, No. FST-CV-14-60221329-S, Comp. ¶¶ 12–15.)  The instant 
Complaint alleges that the Plaintiff’s sick leave began in October 2013.  The Torcasio v. Wilson Complaint 
arises out of an alleged assault on October 17, 2013.  To the extent this Court is inclined to infer from the 
Plaintiff’s Complaint here that the Plaintiff alleges her unpaid sick leave was caused by Gluck’s behavior, the 
Court should note that the Plaintiff has already alleged in a judicial pleading that her condition was caused by 
the conduct of Wilson. 
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not constitute adverse employment actions in the absence of other negative results such 

as a decrease in pay or being placed on probation.”  Abraham v. Potter, 494 F. Supp. 2d 

141, 148 (D. Conn. 2007).  Nowhere does the Plaintiff allege that any unwarranted 

reprimands or discipline of her resulted in a reduction in her salary, probation, termination, 

or other negative employment consequences.  Moreover, the Plaintiff does not allege with 

any specificity how she was reprimanded or disciplined or that she was reprimanded or 

disciplined any more severely than similarly situated male employees.  See Aiello v. 

Stamford Hosp., Inc., No. 3:09-cv-1161(VLB), 2010 U.S. Dist. LEXIS 103032, at *11 (D. 

Conn. Sept. 29, 2010) (dismissing the plaintiff’s disparate treatment claim and noting that 

the plaintiff “state[d], absent supporting factual detail, that he was inappropriately 

disciplined, in a manner more severe than similarly situated employees who we[re] not of 

the plaintiff’s [gender]”) (third alteration in original; internal quotation marks omitted). 

Lastly, the alleged adverse employment action of “mental and physical intimidation” 

is not an actual employment action.  Put another way, insofar as the Plaintiff maintains that 

she was subject to mental and physical intimidation, it is not evident that such intimidation 

was directly related to the terms, conditions, or privileges of her employment such that it 

constituted a materially adverse employment action.  An adverse employment action must 

entail some connection between the alleged discrimination and tangible job benefits.  

Nowhere does the Plaintiff allege that the mental and physical intimidation had any effect 

on her compensation or terms, conditions, or privileges of employment.  Moreover, the 

Plaintiff does not allege what specifically the mental and physical intimidation consisted 

of—that is, the conduct causing the intimidation—and when it occurred.   

For all of the above reasons, the Complaint does not set forth allegations sufficient 
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to show that the Plaintiff suffered an adverse employment action.  Accordingly, the First 

and Second Counts of the Complaint fail to state claims upon which relief can be granted, 

and the Court should dismiss them. 

C. The Third and Fourth Counts of the Complaint fail to allege facts 
sufficient to support a claim of a hostile work environment. 

 
In the Third and Fourth Counts of the Complaint, the Plaintiff purports to allege 

claims of a hostile work environment against the BOE and the Town, respectively.  The 

Plaintiff alleges that, at all relevant times, she was a member of a protected class and 

qualified for her position.  (Compl., Third Count, ¶ 35.)  She complains that Gluck created a 

hostile work environment by “permeating [it] with continual and serious intimidation, ridicule 

and insult directed at [the Plaintiff] and other female employees of the BOE because of 

their gender.”  (Id. ¶ 36.)  The Plaintiff maintains that Gluck’s “misconduct” was “sufficiently 

pervasive so [as] to alter the conditions of [her] employment and create an abusive working 

environment.  (Id. ¶ 37.)  Nevertheless, the allegations in the Complaint fail to show that 

Gluck engaged in severe or pervasive misconduct on the basis of gender.  

i. Standards for hostile work environment claims. 
 

A claim of sex discrimination by virtue of a hostile work environment requires that 

the plaintiff establish three elements.  The plaintiff must first prove conduct “that is 

‘objectively severe or pervasive—that is, [conduct that] creates ‘an environment that a 

reasonable person would find hostile or abusive.’”  Second, the plaintiff must prove that he 

or she “‘subjectively perceives’” the conduct as hostile or abusive.  Third, the plaintiff must 

prove that the conduct creates a hostile or abusive environment because of the plaintiff’s 

sex.  See Gregory v. Daly, 243 F.3d 687, 691–92 (2d Cir. 2001) (citing Harris v. Forklift 

Sys., Inc., 510 U.S. 17, 21 (1993)); see also Oncale v. Sundowner Offshore Servs., Inc., 
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523 U.S. 75, 80 (1998) (emphasizing that Title VII does not prohibit all workplace 

harassment, only that which involves statutorily proscribed forms of discrimination).   

An actionable hostile work environment is one “permeated with ‘discriminatory 

intimidation, ridicule, and insult,’ [and] that is ‘sufficiently severe or pervasive to alter the 

conditions of the victim’s employment.’”  Harris, 510 U.S. at 21 (quoting Meritor Sav. Bank 

v. Vinson, 477 U.S. 57, 65 (1986)).  A plaintiff seeking to establish a hostile work 

environment generally “must demonstrate that a single incident was extraordinarily severe, 

or that a series of incidents were sufficiently continuous and concerted” to constitute 

pervasiveness.  Cruz v. Coach Stores, Inc., 202 F.3d 560, 570 (2d Cir. 2000); see also 

Alfano, 294 F.3d at 374 (“As a general rule, incidents must be more than episodic; they 

must be sufficiently continuous and concerted in order to be deemed pervasive.  Isolated 

acts, unless very serious, do not meet the threshold of severity or pervasiveness.”); id. (“[A] 

single act can meet the threshold if, by itself, it can and does work a transformation of the 

plaintiff’s workplace.”).   

“It is axiomatic that mistreatment at work, whether through subjection to a hostile 

environment or through such concrete deprivations as being fired or being denied a 

promotion, is actionable under Title VII only when it occurs because of an employee’s sex, 

or other protected characteristic.”  Brown v. Henderson, 257 F.3d 246, 252 (2d Cir. 2001) 

(citing Oncale, 523 U.S. at 79–80).  Title VII is not a “civility code for the American 

workplace.”  McGullam v. Cedar Graphics, Inc., 609 F.3d 70, 76 (2d Cir. 2010) (quoting 

Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006) (internal quotation 

marks omitted)).  “[A]n environment which is equally harsh for both men and women . . . 

does not constitute a hostile work environment under the civil rights statutes.”  Brennan v. 
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Metro. Opera Ass’n, 192 F.3d 310, 318 (2d Cir. 1999).  “The critical issue, . . . is whether 

members of one sex are exposed to disadvantageous terms or conditions of employment 

to which members of the other sex are not exposed.”  Oncale, 523 U.S. at 80 (internal 

quotation marks omitted).  “What matters in the end is not how the employer treated other 

employees, if any, of a different sex, but how the employer would have treated the plaintiff 

had she been of a different sex.” Brown, 257 F.3d at 253–54 (citation omitted). 

ii. The Plaintiff fails to allege facts sufficient to show that her 
workplace was permeated with severe or pervasive 
discrimination on the basis of gender. 
 

Here, the Plaintiff has not set forth allegations sufficient to show that her workplace 

was permeated with discrimination so “severe or pervasive” as to support a Title VII claim.  

In Harris v. Forklift Systems, Inc., the Supreme Court of the United States set forth a non-

exclusive list of factors relevant in determining whether discriminatory conduct is severe or 

pervasive.  These factors include: (1) the frequency of the discriminatory conduct; (2) its 

severity; (3) whether the conduct was physically threatening or humiliating or a “mere 

offensive utterance”; (4) whether the conduct unreasonably interfered with the plaintiff’s 

work; and (5) what psychological harm, if any, resulted.  Harris, 510 U.S. at 23; Quinn v. 

Green Tree Credit Corp., 159 F.3d 759, 767–68 (2d Cir. 1998). 

A review of the Complaint reveals that any alleged conduct by Gluck that could be 

deemed sexually discriminatory did not alter the conditions of the Plaintiff’s work 

environment.  The Plaintiff alleges that Gluck’s conduct toward her consisted of him: 

demeaning her with “continual, unwarranted reprimands”; screaming insults at her 

suggesting that she was “an inferior human being who failed to understand directives”; 

pounding his fists on tables or desks and throwing papers and cloth napkins; screaming at 
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her and threatening to terminate her employment on one occasion; using “aggressive 

gestures” accompanied by “malicious glances and a sarcastic tone of voice” when 

addressing her; and subjecting her to “unwarranted castigation.”  (Compl. ¶¶ 18–21, 26.) 

Other than the word “continual,” which is ambiguous, there is no allegation as to how often 

the Plaintiff experienced this conduct.  Further, none of this alleged conduct evidences 

discrimination on the basis of gender.  These allegations do not tend to show that Gluck 

engaged in the aforementioned conduct because of the Plaintiff’s gender.  At most, they 

tend to show that the Plaintiff’s workplace was unpleasant and difficult, but “[a] plaintiff 

cannot prevail on a hostile environment claim based on a workplace that is merely 

unpleasant, harsh, combative or difficult.”  Lee v. Verizon Wireless, Inc., No. 07-cv-532 

(AHN), 2008 U.S. Dist. LEXIS 76911, at *27 (D. Conn. Sept. 26, 2008) (citation omitted; 

internal quotation marks omitted).  Title IX “does not . . . protect plaintiffs from 

undiscriminating intimidation by bullish and abusive supervisors.”  Oncale, 523 U.S. at 81.   

Without conceding that Gluck behaved in the manner alleged, that a supervisor is 

rude, disrespectful, or yells at or ostracizes an employee will not support a hostile work 

environment claim in the absence of any connection to a protected characteristic.  See 

Breeding v. Arthur J. Gallagher & Co., 164 F.3d 1151, 1159 (8th Cir. 1999).  The Plaintiff 

may have found Gluck’s conduct toward her hurtful, disrespectful, or offensive, but this is 

insufficient to prove that her gender or some other prohibited characteristic was the reason 

for the conduct.  Further, Gluck’s alleged actions are insufficient to support a claim of a 

hostile work environment.  Brown, 163 F.3d at 713; see Faison v. Leonard St., L.L.C., No. 

08 Civ. 2192 (PKC), 2009 U.S. Dist. LEXIS 25078, at *9 (S.D.N.Y. Mar. 9, 2009) (“Here, 

allegations of persistent shouting and a display of poor temperament are insufficient to 
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state a plausible hostile-environment claim. . . .  While Eden’s habits of shouting at the 

Restaurant’s employees may have been uncomfortable for the plaintiff, or even rude, 

viewed most favorably to the plaintiff, they do not create a hostile work environment.”) 

(citation omitted); Nugent v. St. Luke’s/Roosevelt Hosp. Ctr., No. 05 Civ. 5109 (JCF), 2007 

U.S. Dist. LEXIS 28274, at *60 (S.D.N.Y. Apr. 18, 2007) (“[U]sing a loud and intimidating 

voice and slamming furniture, without more, does not create a hostile work environment.”). 

The Plaintiff’s allegations as to conduct Gluck directed at other employees is 

similarly insufficient to establish a hostile work environment claim.  The Plaintiff contends 

that she was “subjected to listening” to Gluck refer to female members of the BOE, 

mothers of students, and female staff members as “bitches,” “morons,” and “schmucks.” 

(Compl. ¶ 23 (internal quotation marks omitted).)  She also maintains that she witnessed or 

learned of other incidents where Gluck screamed at, cursed at, berated, scolded, or threw 

items such as a wooden spoon and lunch meat in the presence of other female 

employees.6

Regarding these allegations, the only alleged action that could be deemed 

discriminatory is Gluck’s alleged reference to female employees as “bitches.”  Terms such 

as “moron” do not evidence discrimination on the basis of gender, because such terms do 

not single persons out on account of gender.  See Allessi v. N.Y. State Dep’t of Corr. & 

Cmty. Supervision, 16 F. Supp. 3d 221, 228 (W.D.N.Y. 2014) (finding that a defendant’s 

reference to females as “fucking idiots” and other “sarcastic comments” to be “insufficiently 

regular, humiliating or offensive to rise to the level of a hostile work environment”) (citations 

  (Id. ¶ 25(a)–(e).)  She also alleges that other female employees were also 

“subjected to [the] seemingly intentional punishment” of washing dishes.  (Id. ¶ 27.)   

                                                 
6 The Plaintiff does not specify which other instances of alleged misconduct she witnessed, and some of the 
allegations refer to alleged misconduct that the other employees witnessed but which was not necessarily 
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omitted; internal quotation marks omitted).  The term “schmuck” similarly does not single 

persons out on account of gender.  In fact, “schmuck” is unlikely to be directed at females, 

particularly if the speaker knows Yiddish.7

Regarding Gluck’s alleged use of the term “bitch,” the Plaintiff makes no allegation 

that Gluck ever used this term in reference to her.

  Similarly, actions such as persistent shouting, 

display of poor temperament, and throwing harmless inanimate objects on the floor do not 

create a hostile work environment.  See, e.g., Faison, 2009 U.S. Dist. LEXIS 25078 at *9 

(finding allegations of persistent shouting, display of poor temperament, and slamming 

furniture to be insufficient to create a hostile work environment); Nugent, 2007 U.S. Dist. 

LEXIS 28274 at *60 (finding that the plaintiff’s supervisor’s intense scrutiny and criticism of 

the plaintiff, coupled with his use of a loud and intimidating voice and slamming furniture, 

did not create a hostile work environment); see also Augustin v. Yale Club, 274 F. App’x 

76, 77 (2d Cir. 2008) (“[E]pisodes of name-calling, inappropriate behavior by a supervisor, 

and other perceived slights, . . . however regrettable, do not constitute a hostile work 

environment.”) (citation omitted).   

8

                                                                                                                                                             
directed at them. 

  Insofar as Gluck’s use of this term in 

reference to other female employees is relevant to the Plaintiff’s hostile environment 

claims, however, the Plaintiff gives no indication of when Gluck allegedly said “bitch” or 

7 “Schmuck” is a Yiddish word, literally meaning “penis,” though also used to describe a “stupid or foolish 
person.”  (See  MERRIAM-WEBSTER, “Schmuck,” http://www.merriam-webster.com/dictionary/schmuck (last 
visited March 4, 2015).) Mr. Gluck is Jewish. 
8 Evidence of harassment directed at other coworkers can be relevant to an employee’s own claim of a hostile 
work environment.  Leibovitz v. N.Y. City Transit Auth., 252 F.3d 179, 190 (2d Cir. 2001).  Yet, to expand the 
concept of a work environment to include “venues in which [the plaintiff] did not work” would “open the door to 
limitless employer liability[] and allow a recovery by an employee made distraught by office gossip, rumor or 
innuendo.”  Id. at 189–90.  Inasmuch as the Plaintiff claims that Gluck referred to female members of the 
BOE, mothers of students, and any other women who were not employed in the food services division as 
“bitches,” therefore, such allegations do nothing more than attempt to expand the concept of the Plaintiff’s 
work environment.  Mothers of students and the school principal cannot be deemed to share the same work 
environment as the Plaintiff, absent allegations that they worked in the food services division—and the Plaintiff 
does not contend that they did.  Accordingly, these allegations do not bear upon whether the Plaintiff’s own 
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how often he said it.  The Complaint therefore does not permit the inference that Gluck’s 

use of such language was pervasive.  See Absher v. FlexiInternational Software, Inc., No. 

3:02 CV 171 (AHN), 2005 U.S. Dist. LEXIS 43939, at *7–9, *15 (D. Conn. Sept. 30, 2005) 

(finding that four complained-about incidents in less than a two-week period by a plaintiff 

against her male supervisor, including allegations of physical contact, “were relatively few 

and occurred over a short period of time and thus were not pervasive under applicable 

law”) (citations omitted), aff’d, 199 F. App’x 52 (2d Cir. 2006); Presley v. Pepperidge Farm, 

Inc., 356 F. Supp. 2d 109, 120 (D. Conn. 2005) (finding that, where one female plaintiff 

alleged seven sexually oriented incidents by her male supervisor over a four-month span 

and another female plaintiff alleged five incidents over a one-month span, but no other 

sexual harassment, the incidents were not pervasive). 

Furthermore, it is not evident that the term “bitch” was more than a “mere offensive 

utterance.”  While use of such a term in the Plaintiff’s presence may have been upsetting 

to her, it is insufficient to give rise to a claim of a hostile work environment.  The “mere 

utterance of an . . . epithet which engenders offensive feelings in an employee does not 

sufficiently affect the conditions of employment to implicate Title VII.”  Harris, 510 U.S. at 

21 (alteration in original; citation omitted; internal quotation marks omitted); see also 

Brown, 163 F.3d at 713 (“The complaint does contend that one Coach supervisor made, on 

occasion, racist remarks and one such comment was directed at Brown.  Again, we find the 

allegations in the complaint lacking.  Although the alleged comments are despicable and 

offensive, they fail to constitute discriminatory behavior that is sufficiently severe or 

pervasive to cause a hostile environment.”) (citations omitted).  Indeed, in a number of 

other cases in which defendants used far more offensive and derogatory language, courts 

                                                                                                                                                             
work environment was hostile. 

Case 3:15-cv-00053-AWT   Document 21-1   Filed 04/13/15   Page 19 of 29



20 
 

have found that the alleged conduct was insufficient to establish a hostile work 

environment claim.  See, e.g., Morales v. ATP Health & Beauty Care, Inc., No. 

3:06CV01430(AWT), 2008 U.S. Dist. LEXIS 63540, at *24–28 (D. Conn. Aug. 18, 2008) 

(finding that comments made to the plaintiff that she had a “big pussy” on a day when she 

wore tight jeans to work and whether her “ovaries hurt” were not sufficiently severe or 

pervasive to alter the conditions of her work environment) (internal quotation marks 

omitted); Augustin v. Yale Club, No. 03-CV-1924 (KMK), 2006 U.S. Dist. LEXIS 67462, at 

*21–22 (E.D.N.Y. Sept. 18, 2006) (finding that coworkers’ use of phrases such as “fucking 

negrita” and “black bitch” to refer to the plaintiff were not sufficient to create a hostile work 

environment) (internal quotation marks omitted), aff’d, 274 F. App’x 76 (2d Cir. 2008); 

Garone v. UPS, 436 F. Supp. 2d 448, 469 (E.D.N.Y. 2006) (finding that a supervisor’s use 

of phrases such as “office bitch” and “Brooklyn bimbettes” did not create a hostile work 

environment) (internal quotation marks omitted). 

In addition to the above, the Plaintiff makes no allegation that Gluck’s use of 

epithets unreasonably interfered with her job performance.  See Brown, 163 F.3d at 713 

(“[The plaintiff] . . . failed to allege that the [racist remarks] unreasonably interfered with her 

job performance.”) (citations omitted).  She does not contend that she was unable to 

perform her job duties as a result of Gluck’s use of epithets.  The Plaintiff likewise makes 

no allegation that she suffered any psychological harm as a result of Gluck’s use of the 

term “bitch” or any other epithet. 

Accordingly, the allegations in the Complaint are insufficient to establish that the 

Plaintiff’s workplace was permeated with discriminatory intimidation, ridicule, and insult that 

was sufficiently severe or pervasive to alter the conditions of her employment and thereby 
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constitute a hostile work environment.  Her claim of a hostile work environment therefore 

fails, and the Court should dismiss the Third and Fourth Counts of the Complaint.  

D. The Fifth Count fails to allege the requisite elements of a claim for 
intentional infliction of emotional distress. 

 
In the Fifth Count of the Complaint, the Plaintiff purports to allege a claim for 

intentional infliction of emotional distress.  The Plaintiff alleges that Gluck engaged in 

“outrageous conduct,” including “screaming, punding [sic] of fists, an [sic] throwing objects 

on several occasions.”  (Compl., Fifth Count, ¶ 32.)  The Plaintiff contends that Gluck knew 

that, as a result of this conduct, he was intentionally causing the Plaintiff distress that might 

result in illness or bodily harm and that the Plaintiff, in fact, has suffered emotional distress 

as a result of Gluck’s conduct.  (Id. ¶¶ 32–33.)  This Count fails to state a claim for 

intentional infliction of emotional distress, however, because the alleged conduct of Gluck 

was not extreme and outrageous. 

Liability for intentional infliction of emotional distress requires that the plaintiff show: 

(1) that the actor intended to inflict emotional distress or knew or should have known that 

emotional distress was a likely result of his conduct; (2) that the conduct was extreme and 

outrageous; (3) that the defendant’s conduct was the cause of the plaintiff’s distress; and 

(4) that the emotional distress that the plaintiff sustained was severe.  DeLaurentis v. City 

of New Haven, 597 A.2d 807, 827–28 (Conn. 1991).  “The rule which seems to have 

emerged is that there is liability for conduct exceeding all bounds usually tolerated by 

decent society, of a nature which is especially calculated to cause, and does cause, mental 

distress of a very serious kind.”  Petyan v. Ellis, 510 A.2d 1337, 1342 (Conn. 1986) (citation 

omitted; internal quotation marks omitted).  “Liability has only been found where the 

conduct has been so outrageous in character, and so extreme in degree, as to go beyond 
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all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a 

civilized community.”  Carrol v. Allstate Ins. Co., 815 A.2d 119, 126 (Conn. 2003) (citation 

omitted; internal quotation marks omitted). 

The threshold for extreme and outrageous conduct is high, particularly in the 

employment context.  Conduct that may be insulting or distressing to the plaintiff and that 

may result in hurt feelings “do[es] not, . . . constitute extreme and outrageous conduct.”  

Appleton v. Bd. of Educ. of Stonington, 757 A.2d 1059, 1063 (Conn. 2000).  “Thus, it is 

clear that individuals in the workplace should expect to experience some level of emotional 

distress, even significant emotional distress, as a result of conduct in the workplace.”  

Perodeau v. City of Hartford, 792 A.2d 752, 769 (Conn. 2002).   

Case law is rife with instances of conduct in the employment context that exceed the 

alleged severity of the conduct in this case yet fail to rise to the level of extreme and 

outrageous.  This includes cases in which the plaintiff was forced to resign his or her 

employment—of which there are no allegations here.  For instance, in one case, the 

Supreme Court of Connecticut found that forced psychiatric examinations of the plaintiff, 

her forced resignation, condescending comments made in front of her colleagues, and 

removal of the plaintiff following her discharge under a security escort was not extreme and 

outrageous.  Appleton, 757 A.2d at 1063.  In another case, the Supreme Court found that a 

hypercritical examination of the plaintiff’s professional and personal conduct, transfer of her 

to a school where she did not want to work, secretly hiring someone to replace her, public 

admonishment of her, unnecessarily placing her under intensive supervision, and forcing 

her to resign was not extreme and outrageous.  Dollard v. Bd. of Educ., 777 A.2d 714, 717 

(Conn. 2001); see also Farricielli v. Bayer Corp., 116 F. Supp. 2d 280, 286 (D. Conn. 1999) 
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(“No rational fact finder could conclude that the alleged conduct—yelling at, reprimanding 

and transferring plaintiff for work-related issues—was ‘so extreme in degree, as to go 

beyond all possible bounds of decency, and to be regarded as atrocious, and utterly 

intolerable in a civilized community.’”) (citation omitted).     

Here, as noted previously, the Plaintiff claims that Gluck’s “outrageous misconduct” 

included screaming, pounding his fists, and throwing objects on several occasions.  Such 

conduct is no worse than similar conduct by employers or supervisory employees that 

courts have found not to be extreme and outrageous.  See, e.g., Mills v. So. Conn. State 

Univ., No. 3:08-cv-1270 (VLB), 2011 U.S. Dist. LEXIS 88384, at *53 (D. Conn. Aug. 10, 

2011) (finding that slapping of a desk in anger and slamming a door were not sufficiently 

egregious to support the plaintiff’s claim of intentional infliction of emotional distress); 

Williams v. Deloitte Servs., LP, No. 3:09-CV-17(JCH), 2009 U.S. Dist. LEXIS 99918, at *9 

(D. Conn. Oct. 26, 2009) (finding that conduct involving, among other things, a managerial 

employee grabbing the plaintiff’s crossed arms during a meeting and throwing them to his 

sides while berating him did not rise to the level of extreme and outrageous); Byra-

Grzegorczyk v. Bristol-Myers Squibb Co., 572 F. Supp. 2d 233, 247, 257 (D. Conn. 2008) 

(finding allegations that the plaintiff’s supervisor yelled at the plaintiff, belittled her, pounded 

on her chest, and made statements such as “woman, I’m talking to you” to not be extreme 

and outrageous) (internal quotation marks omitted); Fogarty v. Forman Sch., No. 

LLICV106002940S, 2011 Conn. Super. LEXIS 580, at *17–18 (Conn. Super. Ct. Mar. 10, 

2011) (finding that allegations that the director of the defendant health center 

systematically traumatized the plaintiff by demeaning, harassing, insulting, and berating her 

on a regular basis and that she barged into a room where the plaintiff was working and, in 
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front of students and employees, yelled at the plaintiff and physically forced her back into a 

kitchenette area did not rise to the level of extreme and outrageous conduct); Engle v. 

Bosco, No. CV054006996S, 2006 Conn. Super. LEXIS 2792, at *2, *6 (Conn. Super. Ct. 

Sept. 14, 2006) (finding that allegations that the defendant, on multiple occasions, referred 

to the plaintiff and his coworkers as “dumb mother fuckers” and accused them of being 

“brain dead” in the presence of other employees, told the plaintiff and his coworkers that he 

would not let them “lick [his] dead cat’s balls” and that his “dead cat could do a better job” 

than them, and spit at the plaintiff were not sufficient to show that the defendant’s conduct 

was extreme and outrageous) (alteration in original; internal quotation marks omitted); Cole 

v. Moorehouse, No. CV990427337S, 2001 Conn. Super. LEXIS 2345, at *2–4, *7 (Conn. 

Super. Ct. Aug. 20, 2001) (finding that allegations that the plaintiff’s supervisor insulted and 

demeaned her and other staff members, pointed a finger in the plaintiff’s face and berated 

her on several occasions, accused her of lying, and lunged at and grabbed the plaintiff’s 

hand as she was going for a door did not reach the threshold of being extreme and 

outrageous); Valencia v. St. Francis Hosp. & Med. Ctr., No. CV 94 0538867S, 1996 Conn. 

Super. LEXIS 894, at *23 (Conn. Super. Ct. Apr. 3, 1996) (finding allegations that the 

plaintiff’s supervisor grabbed her arm in front of patients and coworkers, pulled her in a 

back room, and yelled at her insufficient to support a claim for intentional infliction of 

emotional distress);  see also Hogan v. Forsyth Country Club Co., 340 S.E.2d 116, 122–23 

(N.C. App. 1986) (finding conduct not extreme or outrageous for purposes of a claim of 

intentional infliction of emotional distress where a coworker screamed and shouted at the 

plaintiff, called her names, and threw menus at her). 

In light of the above cases, Gluck’s alleged conduct does not rise to the level of 
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extreme and outrageous for purposes of a claim of intentional infliction of emotional 

distress.  While the alleged conduct, if true, may have been rude or insulting, and even 

distressing to the Plaintiff, that is not enough to state a claim for intentional infliction of 

emotional distress.  Because the alleged conduct was not extreme and outrageous, the 

Fifth Count of the Complaint fails to state a claim upon which relief may be granted, and 

the Court should dismiss it. 

E. The Seventh and Eighth Counts fail to state claims upon which relief 
can be granted because the Plaintiff does not allege negligence arising 
out of the termination of employment and, with respect to the Eighth 
Count, the Plaintiff fails to allege that the Town failed to supervise an 
employee.  

 
In the Seventh and Eighth Counts of the Complaint, the Plaintiff purports to allege 

claims for negligent supervision against the BOE and the Town, respectively.  The Plaintiff 

alleges that these defendants had actual and constructive notice of Gluck’s misconduct yet 

did nothing to remedy or prevent it.  (Compl., Seventh Count, ¶¶ 32–33, Eighth Count, ¶¶ 

32–33.)  She further alleges that it was reasonably foreseeable that, without supervision, 

Gluck’s misconduct would continue to harm her and other employees and that the lack of 

supervision did harm her.  (Id. Seventh Count, ¶¶ 34–35, Eighth Count, ¶¶ 34–35.)  These 

claims fail, however, because, as to the Eighth Count, the Plaintiff fails to allege that the 

Town failed to supervise an employee, and, as to both counts, the Plaintiff does not allege 

that any of Gluck’s conduct occurred during the termination of her employment or that her 

employment was, in fact, terminated. 

“To state a claim for negligent supervision under Connecticut law, a plaintiff must 

plead and prove that he suffered an injury due to the defendant’s failure to supervise an 

employee whom the defendant had a duty to supervise.”  Antonopoulos v. Zitnay, 360 F. 
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Supp. 2d 420 (D. Conn. 2005) (citation omitted; internal quotation marks omitted; emphasis 

added).  “A defendant does not owe a duty of care to protect a plaintiff from another 

employee’s tortious acts unless the defendant knew or reasonably should have known of 

the employee’s propensity to engage in that type of tortious conduct.”  Abate v. Circuit-

Wise, Inc., 130 F. Supp. 2d 341, 344 (D. Conn. 2001). 

Here, the Plaintiff does not allege an employment relationship between the Town 

and Gluck.  The Plaintiff alleges that the BOE was the board of education for the Town and 

that Gluck was the Director of Food Services for the BOE.  (Compl. ¶¶ 6–7.)  Nevertheless, 

she does not allege that Gluck was an employee of the Town. In the absence of such an 

allegation, the Plaintiff cannot maintain her negligent supervision claim against the Town.  

See Maisano v. Congregation Or Shalom, No. NHCV074027175S, 2009 Conn. Super. 

LEXIS 215, at *19 (Conn. Super. Ct. Jan. 26, 2009) (granting a motion to strike a negligent 

hiring claim because there was no employment relationship between the parties or other 

legally recognized special relationship); Foster v. Westbrook Lodge of Elks #1784, No. 

CV65001631S, 2007 Conn. Super. LEXIS 972, at *17 (Conn. Super. Ct. Apr. 11, 2007) 

(granting a motion to strike a negligent retention claim against the defendant for the 

conduct of one of its members because the plaintiff made no allegation that the member 

was an employee of the defendant). 

Even if the allegations suffice to permit the inference that Gluck was an employee of 

the Town, the Seventh and Eighth Counts fail because the Plaintiff complains of conduct 

occurring in a continuing employment relationship.  In Perodeau v. City of Hartford, the 

Supreme Court of Connecticut held that a claim of negligent infliction of emotional distress 

in the employment context is limited to conduct “occurring during the termination of 
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employment.”  Perodeau, 792 A.2d at 772.  The District Court, in light of Perodeau, has 

held that claims for negligent supervision arising in the course of a plaintiff’s employment 

similarly are not cognizable.  See, e.g., McKinney v. DOT, No. 3:06-cv-2055 (WWE), 2010 

U.S. Dist. LEXIS 45773, at *14–15 (D. Conn. May 11, 2010) (holding that Connecticut does 

not recognize a “claim of negligent supervision relate[d] to negligent conduct in the course 

of plaintiff’s employment”); Rosario v. J.C. Penney, 463 F. Supp. 2d 228, 233 n.9 (D. Conn. 

2006) (“The plaintiff has not presented evidence that his negligent supervision claim relates 

to the termination of employment, and thus Connecticut appears to bar[] all negligence-

based emotional distress claims occurring within a continuing employment context.”) 

(alteration in original; citation omitted; internal quotation marks omitted); Antonopoulos, 360 

F. Supp. 2d at 431–32 (finding the plaintiff’s negligent supervision claim barred because it 

alleged conduct arising out of a continuing employment context). 

 Here, the allegations show that the alleged misconduct of Gluck occurred within a 

continuing employment context.  Each instance of misconduct the Plaintiff alleges occurred 

during the course of her employment with the BOE.  The Plaintiff makes no allegation that 

her employment was terminated at any time.  Indeed, she specifically alleges that she was 

the subject of “persistent misconduct” by Gluck “[d]uring her employ with the BOE.”  

(Compl. ¶ 13.)  Furthermore, the Plaintiff indicates that she is still an employee of the BOE, 

as evidenced by her allegation that she has been on unpaid sick leave since October 2013. 

 (Id. ¶ 30.)  Her negligent supervision claim therefore fails because the allegations do not 

establish that Gluck’s alleged misconduct occurred during the termination of her 

employment.  The Court should therefore dismiss the Seventh and Eighth Counts. 
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III. CONCLUSION 
 

For the foregoing reasons, the Defendants respectfully request that the Court grant 

their Motion To Dismiss for the reasons set forth herein. 
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NEW CANAAN BOARD OF EDUCATION, 
TOWN OF NEW CANAAN, AND BRUCE 
GLUCK 
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Phone: 203-357-9200 
Facsimile: 203-357-7915 
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sent by e-mail to all parties by operation of the Court’s electronic filing system or by mail to 
anyone unable to accept electronic filing as indicated on the Notice of Electronic Filing.  
Parties may access this filing through the Court’s CM/ECF System. 
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Jonathan C. Zellner, Esq.  
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