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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

 
In re: 
 
ENVIVA INC., et al.,  
 

Debtors.1 
  

) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 24–10453 (BFK) 
 
(Joint Administration Requested) 
 

MOTION OF DEBTORS FOR ENTRY OF INTERIM  
AND FINAL ORDERS (I) AUTHORIZING THE DEBTORS TO (A) OBTAIN  

POSTPETITION FINANCING AND (B) USE CASH COLLATERAL, (II) GRANTING  
LIENS AND PROVIDING SUPERPRIORITY ADMINISTRATIVE EXPENSE CLAIMS,  

(III) GRANTING ADEQUATE PROTECTION TO PREPETITION SECURED PARTIES, 
(IV) MODIFYING THE AUTOMATIC STAY, AND (V) GRANTING RELATED RELIEF 

 
The above-captioned debtors and debtors in possession (collectively, the “Debtors”), 

file this Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing the Debtors to 

(A) Obtain Postpetition Financing and (B) Use Cash Collateral, (II) Granting Liens and 

 
1  Due to the large number of Debtors in these chapter 11 cases, for which joint administration has been requested, 

a complete list of the Debtor entities and the last four digits of their federal tax identification numbers is not 
provided herein.  A complete list may be obtained on the website of the Debtors’ proposed claims and noticing 
agent at www.kccllc.net/enviva.  The location of the Debtors’ corporate headquarters is:  7272 Wisconsin Avenue, 
Suite 1800, Bethesda, MD 20814. 
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Providing Superpriority Administrative Expense Claims, (III) Granting Adequate Protection to 

Prepetition Secured Parties, (IV) Modifying the Automatic Stay, and (V) Granting Related Relief 

(the “Motion”) and in support respectfully submit the following: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Eastern District of Virginia 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the 

Standing Order of Reference from the United States District Court for the Eastern District 

of Virginia, dated August 15, 1984.  This matter is a core proceeding pursuant to 

28 U.S.C. § 157(b)(2)(A).  The Debtors confirm their consent, pursuant to rule 7008 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry of a final order by the Court 

in connection with this Motion to the extent that it is later determined that the Court, absent consent 

of the parties, cannot enter final orders or judgments in connection herewith consistent with 

Article III of the United States Constitution. 

2. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are sections 105, 361, 362, 363, 

364, 503, 506, 507, and 552 of title 11 of the United States Code (the “Bankruptcy Code”), 

Bankruptcy Rules 2002, 4001, 6003, 6004, and 9014, and rules 1075-1, 2002-1, 4001(a)-1, 

and 9013-1 of the Local Rules of the United States Bankruptcy Court for the Eastern District of 

Virginia (the “Local Rules”). 

BACKGROUND 

4. Enviva Inc. and its Debtor and non-Debtor subsidiaries 

(collectively, the “Company”) are the world’s largest producer of industrial wood pellets, 

a renewable and sustainable energy source produced by aggregating a natural resource—wood 
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fiber—and processing it into a transportable form.  The Company owns and operates ten 

industrial-scale wood pellet production plants located in Virginia, North Carolina, South Carolina, 

Georgia, Florida, and Mississippi.  The Company exports its wood pellets through owned and 

leased deep-water marine terminals to customers in the United Kingdom, the European Union, and 

Japan who purchase the wood pellets through long-term, take-or-pay offtake contracts with 

the Company. 

5. On March 12, 2024 (the “Petition Date”), the Debtors each filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code.  The Debtors are operating their 

businesses and managing their properties as debtors in possession pursuant to sections 1107(a) 

and 1108 of the Bankruptcy Code.  Concurrently with the filing of this Motion, the Debtors filed 

a motion requesting procedural consolidation and joint administration of these chapter 11 cases 

pursuant to Bankruptcy Rule 1015(b).  As of the date hereof, no request for the appointment of a 

trustee or examiner has been made and no official committee of unsecured creditors has been 

appointed in these chapter 11 cases. 

6. Additional information regarding the Debtors and these chapter 11 cases, including 

the Debtors’ business operations, capital structure, financial condition, and the reasons for and 

objectives of these chapter 11 cases, is set forth in the Declaration of Glenn Nunziata in Support 

of Chapter 11 Petitions (the “Nunziata Declaration”), the Declaration of Mark Rajcevich in 

Support of Chapter 11 Petitions and First-Day Motions (the “Rajcevich Declaration,” and 

together with the Nunziata Declaration, the “First Day Declarations”), the Declaration of Mark 

Rajcevich in Support of the Motion of Debtors for Entry of Interim and Final Orders 

(I) Authorizing the Debtors to (A) Obtain Postpetition Financing and (B) Use Cash Collateral, 

(II) Granting Liens and Providing Superpriority Administrative Expense Claims, (III) Granting 
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Adequate Protection to Prepetition Secured Parties, (IV) Modifying the Automatic Stay, and 

(V) Granting Related Relief (the “Rajcevich DIP Declaration”), and the Declaration of Christian 

Tempke in Support of the Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing 

the Debtors to (A) Obtain Postpetition Financing and (B) Use Cash Collateral, (II) Granting Liens 

and Providing Superpriority Administrative Expense Claims, (III) Granting Adequate Protection 

to Prepetition Secured Parties, (IV) Modifying the Automatic Stay, and (V) Granting Related 

Relief (the “Tempke Declaration”), each of which is filed contemporaneously herewith and 

incorporated herein by reference.2 

7. As set forth in greater detail in this Motion and the Nunziata Declaration, 

on March 12, 2024, the Debtors entered into that certain Restructuring Support Agreement with 

the ad hoc group of creditors (the “Ad Hoc Group”) party thereto, which represent 

approximately (a) 72% of the aggregate outstanding principal amount of loans arising under the 

Prepetition Senior Secured Credit Facility (including both Term Loans and Revolving Loans), 

(b) 95% of the aggregate outstanding principal amount of the 2026 Notes, (c) 78% of the aggregate 

outstanding principal amount of the Epes Green Bonds, and (d) 45% of the aggregate outstanding 

principal amount of Bond Green Bonds.  As further set forth in greater detail in this Motion and 

the Nunziata Declaration, on March 12, 2024, the Debtors entered into that certain Restructuring 

Support Agreement with creditors holding approximately 92% of the aggregate outstanding 

principal amount of the Bond Green Bonds. 

 
2  Capitalized terms used but not otherwise defined in this Motion shall have the meaning set forth in the Interim 

Order (as defined below) or the First Day Declarations, as applicable. 
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RELIEF REQUESTED 

8. By this Motion, the Debtors seek entry of an interim order (the “Interim Order”), 

substantially in the form attached hereto as Exhibit A, and subsequently a final order 

(the “Final Order” and, together with the Interim Order, the “Orders”): 

a) authorizing Enviva Inc. (in such capacity, the “DIP Borrower and Issuer”) 
to obtain postpetition financing (the “DIP Financing”) pursuant to a 
multi-tranche, delayed-draw, debtor-in-possession credit and note purchase 
agreement, consisting of loans and notes in an aggregate principal amount of 
$500 million (the commitments in respect thereof, the “DIP Commitment” 
and such loans and notes, the “DIP Loans and Notes”) from the 
DIP Creditors, of which $150 million will be available immediately upon 
entry of the Interim Order (the “Initial Draw”), and the remainder will be 
available through a maximum of four additional draws, in each case subject 
to and upon the date of entry of the Final Order and the terms and conditions 
set forth in that certain Debtor-in-Possession Credit and Note Purchase 
Agreement attached in substantially final form hereto as Exhibit B 
(as amended, restated, amended and restated, supplemented, or otherwise 
modified from time to time in accordance with the terms thereof and of the 
Interim Order, the “DIP Facility Agreement”), by and among the Company, 
the DIP Creditors, and Acquiom Agency Services LLC (“Acquiom”) and 
Seaport Loan Products LLC (“Seaport”), as co-administrative agents 
(together, the “Administrative Agent”), and Acquiom as the collateral agent 
(in such capacity, the “Collateral Agent” and, together with the 
Administrative Agent, the “DIP Agent” and, the DIP Agent together with the 
DIP Creditors, the “DIP Secured Parties”); 

b) authorizing the Debtors, other than, for the avoidance of doubt, any Excluded 
Subsidiaries (collectively, the “DIP Guarantors” and, together with the DIP 
Borrower and Issuer, the “DIP Credit Parties”) to jointly and severally 
guarantee the DIP Loans and Notes and the other DIP Obligations; 

c) authorizing the DIP Credit Parties, as applicable, to execute, deliver, and 
perform under the DIP Facility Agreement and all other credit documentation 
related to the DIP Loans and Notes, including, without limitation, 
as applicable, security agreements, pledge agreements, debentures, control 
agreements, mortgages, deeds, charges, guarantees, promissory notes, 
intercompany notes, certificates, instruments, intellectual property security 
agreements, notes, fee letters, and such other documents that are ancillary or 
incidental thereto or that may be reasonably requested by the DIP Secured 
Parties in connection with the DIP Loans and Notes, in each case, as amended, 
restated, supplemented, waived, or otherwise modified from time to time in 
accordance with the terms thereof, the Interim Order, and, upon entry of 
thereof, the Final Order (collectively, together with the DIP Facility 
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Agreement, the Interim Order, and, upon entry thereof, the Final Order, 
the “DIP Documents”); 

d) authorizing the DIP Credit Parties, as applicable, to issue, incur, 
and guarantee all loans, notes, advances, extensions of credit, financial 
accommodations, reimbursement obligations, fees and premiums (including, 
without limitation, commitment fees, upfront fees, exit fees, backstop fees or 
premiums, administrative agency fees, and any other fees payable pursuant to 
the DIP Documents), costs, expenses and other liabilities, the equity 
participation election and terms, and all other obligations (including 
indemnities and similar obligations, whether contingent or absolute) due or 
payable to or for the benefit of any DIP Secured Party or any indemnified 
party related thereto under the DIP Documents (collectively, 
the “DIP Obligations”), and to perform such other and further acts as may be 
required, necessary, desirable, or appropriate in connection therewith; 

e) subject and subordinate to the Carve-Out, granting to the DIP Agent, for the 
benefit of itself and the DIP Secured Parties, allowed superpriority 
administrative expense claims pursuant to section 364(c)(1) of the 
Bankruptcy Code in respect of all DIP Obligations of the DIP Credit Parties; 

f) subject and subordinate to (i) the Carve-Out, (ii) the Prepetition Liens solely 
on the Prepetition Collateral, and (iii) such other security interests and liens 
as and solely to the extent set forth in the Interim Order, granting to the DIP 
Agent, for the benefit of itself and the DIP Secured Parties, valid, enforceable, 
non-avoidable, and automatically perfected liens pursuant to 
section 364(c)(2) and 364(c)(3) of the Bankruptcy Code on all DIP Collateral, 
including, without limitation, all Cash Collateral, on the terms described in 
the Interim Order, and, subject to entry of the Final Order, Avoidance 
Proceeds, in all cases subject to (a) the Carve-Out, (b) the Prepetition Liens 
solely on the Prepetition Collateral, and (c) such other security interests and 
liens as and solely to the extent set forth in the Orders; 

g) authorizing the DIP Agent (acting with the consent or at the direction of the 
Required DIP Creditors), to take all commercially reasonable actions to 
implement and effectuate the terms of the Orders; 

h) without prejudice to any provisions of the Final Order with respect to costs or 
expenses incurred following entry of such Final Order, (i) waiving the 
Debtors’ right to surcharge the Prepetition Collateral and the DIP Collateral 
(together, the “Collateral”) pursuant to section 506(c) of the Bankruptcy 
Code and (ii) finding that any “equities of the case” exception under 
section 552(b) of the Bankruptcy Code shall not apply; 

i) without prejudice to any provisions of the Final Order, finding that the 
equitable doctrine of “marshaling” and other similar doctrines (i) with respect 
to the DIP Collateral for the benefit of any party other than the DIP Secured 
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Parties and (ii) with respect to any of the Prepetition Collateral (including the 
Cash Collateral) for the benefit of any party other than the Prepetition Secured 
Parties, including in respect of their Adequate Protection Obligations, shall 
not apply; 

j) authorizing the Debtors to use proceeds of the DIP Loans and Notes and 
Cash Collateral solely in accordance with the DIP Documents, including 
those provisions relating to the use of proceeds in accordance with and the 
Approved Budget (subject only to permitted variances); 

k) authorizing the Debtors to pay the principal, interest, fees, expenses, 
reimbursements, and other amounts payable under the DIP Documents as 
such become earned, due, and payable to the extent provided in, and in 
accordance with, the DIP Documents; 

l) subject to the restrictions set forth in the DIP Documents, authorizing the 
Debtors to use the Prepetition Collateral, including Cash Collateral of the 
Prepetition Secured Parties under the Prepetition Senior Secured Credit 
Documents, and provide Adequate Protection to the Prepetition Secured 
Parties solely to the extent of any diminution in value, if any, as of the Petition 
Date, of their respective interests in the applicable Prepetition Collateral 
(including Cash Collateral), for any reason provided for under the Bankruptcy 
Code, including resulting from the imposition of the automatic stay under 
section 362 of the Bankruptcy Code (the “Automatic Stay”) or the Debtors’ 
use, sale, or lease of the Prepetition Collateral (including Cash Collateral); 

m) vacating and modifying the Automatic Stay to the extent set forth in the 
Interim Order, and, as necessary, to permit the Debtors, the DIP Secured 
Parties, and the Prepetition Secured Parties to implement and effectuate the 
terms and provisions of the DIP Documents, including, upon entry, the Final 
Order, and, subject to the terms of the DIP Documents, to deliver any 
Termination Declaration or other notices authorized under the DIP 
Documents in relation thereto and the exercise of certain rights and remedies, 
as contemplated in the Orders and by the other DIP Documents; 

n) waiving any applicable stay (including under Bankruptcy Rule 6004) and 
providing for immediate effectiveness of the Interim Order and, upon entry, 
the Final Order; and 

o) scheduling a final hearing (the “Final Hearing”) within approximately 
25 days of the commencement of these chapter 11 cases to consider final 
approval of the DIP Financing and use of Cash Collateral pursuant to the Final 
Order, as set forth in this Motion and the DIP Documents filed with this Court. 
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CONCISE STATEMENT PURSUANT  
TO BANKRUPTCY RULE 4001 AND LOCAL RULE 1075-1 

9. In accordance with Bankruptcy Rules 4001(b)(1)(B) and 4001(c)(1)(B) and 

Exhibit 15 to the Local Rules, as incorporated by Local Rule 1075-1,3 the below chart summarizes 

certain of the material provisions of the proposed Interim Order and the DIP Facility Agreement: 

BANKRUPTCY 
RULE 

SUMMARY OF MATERIAL TERM 

Borrower 

FED. R. BANKR. P. 
4001(c)(1)(B) 

Enviva Inc. 

See Interim Order, Recital (i). 

Guarantors  

FED. R. BANKR. P. 
4001(c)(1)(B) 

Enviva Inc., each existing and subsequently acquired or organized direct or indirect 
Subsidiary, but excluding any Excluded Subsidiary. 

See DIP Facility Agreement, Article I. 

DIP Lenders 

FED. R. BANKR. P. 
4001(c)(1)(B) 

The “DIP Creditors,” include the DIP Fronting Creditor, each DIP Notes Creditor, and 
each DIP Term Loan Creditor.  The term “DIP Fronting Creditor” shall mean Barclays 
Bank PLC.  The term “DIP Notes Creditor” shall mean each DIP Creditor with a Note 
Commitment listed in Schedule 1.01(a) and Schedule 1.01(b) to the DIP Facility 
Agreement and/or each DIP Creditor that holds an outstanding Note, and their 
successors and assigns.  The term “DIP Term Loan Creditor” shall mean each DIP 
Creditor with a Term Loan Commitment listed in Schedule 1.01(a) and 
Schedule 1.01(b) to the DIP Facility Agreement and/or each DIP Creditor that holds an 
outstanding Term Loan, and each of the foregoing DIP Creditor’s successors and 
assigns.   

See DIP Facility Agreement, Article I.  

DIP Agent 

FED. R. BANKR. P. 
4001(c)(1)(B) 

Acquiom Agency Services LLC and Seaport Loan Products LLC, as co-administrative 
agents, and Acquiom Agency Services LLC as the collateral agent. 

See Interim Order, Recital (i). 

DIP Commitment 

FED. R. BANKR. P. 
4001(c)(1)(B) 

The DIP Commitment consists of loans and notes in an aggregate principal amount of 
$500 million from the DIP Creditors, of which $150 million will be available 
immediately upon entry of the Interim DIP Order, and the remainder will be available 

 
3 The following summary of the terms of the Interim Order and the DIP Facility Agreement is intended solely for 

informational purposes to provide the Court and parties in interest with an overview of significant terms thereof 
and should only be relied upon as such.  This Motion is subject entirely to the respective terms of the Interim Order 
and DIP Facility Agreement.  If there is any conflict between this Motion and the DIP Facility Agreement, the 
DIP Facility Agreement shall control in all respects, or in the case of a conflict between this Motion and/or the 
DIP Facility Agreement and the Interim Order, then the Interim Order shall control in all respects.  
Unless otherwise indicated, capitalized terms used in the following summary shall share the meanings ascribed 
to them in the Interim Order and/or the DIP Facility Agreement, as applicable. 
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through a maximum of four additional draws, subject to and upon the date of entry of 
the Final Order. 

See Interim Order, Recital (i). 

Interest Rate 

FED. R. BANKR. P. 
4001(c)(1)(B) 

The Term Loans or the Notes comprising each ABR Borrowing shall bear interest 
(in the case of ABR Term Loans or ABR Notes bearing interest based upon the Prime 
Rate, computed on the basis of the actual number of days elapsed over a year of 365 or 
366 days, as applicable, and in all other cases computed on the basis of the actual 
number of days elapsed over a 360 days at all times and calculated from and including 
the date of such Borrowing to but excluding the date of repayment or conversion 
thereof), at a rate per annum equal to the Alternate Base Rate plus the Applicable 
Margin.  The “Alternate Base Rate” is defined as a rate per annum equal to the greatest 
of (a) the Prime Rate in effect, (b) the Federal Funds Effective Rate in effect plus ½ of 
1.00%, and (c) Term SOFR plus 1.00%.  The “Applicable Margin” is defined (a) with 
respect to Term Loans and Notes that are ABR Loans and ABR Notes, respectively, 
7.00% and (b) with respect to Term Loans and Notes that are SOFR Loans and SOFR 
Notes, respectively, 8.00%. 

The Term Loans or the Notes comprising each Term SOFR Borrowing shall bear 
interest (computed on the basis of the actual number of days elapsed over a year of 360 
days) at a rate per annum equal to the Term SOFR for the Interest Period in effect for 
such Borrowing plus the Applicable Margin. 

See DIP Facility Agreement, § 2.06(a), (b). 

Maturity Date; 
Duration for Use of 
DIP Collateral 

FED. R. BANKR. P. 
4001(c)(1)(B) 

The Maturity Date shall mean the earlier of (a) the Scheduled Maturity Date 
(i.e., the nine-month anniversary of the Closing Date), (b) the effective date of any 
Chapter 11 Plan for the Company, (c) the consummation of a sale or other disposition 
of all or substantially all assets of the Debtors, taken as a whole, under section 363 of 
the Bankruptcy Code, and (d) the date of acceleration or termination of the DIP Facility 
in accordance with the terms thereunder. 

See DIP Facility Agreement, Article I. 

Events of Default 

FED. R. BANKR. P. 
4001(c)(1)(B) 

Complex Case 
Procedures,  
Art. VI(14)(c)(ii),(v) 

Notwithstanding the automatic stay, the Interim Order will allow for the exercise of 
remedies by the DIP Agent at the direction of the Required DIP Lenders, or the 
Required DIP Creditors, upon the occurrence and during the continuance of an Event 
of Default.  As is further detailed below, Events of Default under and as defined in the 
DIP Facility Agreement are customary for postpetition financings of this degree of size 
and complexity.  

See Interim Order ¶ 7(e); DIP Facility Agreement, Article VII. 

 

Justification: The scope of the Events of Default in the DIP Facility Agreement and the 
remedies contemplated by the Interim Order were extensively negotiated in good faith, 
at arm’s length, and agreed between the Debtors and the DIP Secured Parties.  
The Debtors respectfully submit that both provisions, when taken together, are 
appropriately tailored to the size of the DIP Facility and the nature of these chapter 11 
cases. 

Liens and Priority  

FED. R. BANKR. P. 

The DIP Liens shall comprise, among other interests, senior liens in respect of 
Unencumbered Property and junior liens in respect of all Prepetition Collateral.  
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4001(c)(1)(B) 

Complex Case 
Procedures, 
Art. VI(14)(c)(iv) 

While the DIP Liens exclude avoidance actions, the DIP Liens do include—subject to 
and upon entry of the Final Order—Avoidance Proceeds. 

See Interim Order ¶ 6. 

 

Justification: The scope and nature of the DIP Liens and the DIP Collateral were 
extensively negotiated and agreed between the Debtors and the DIP Secured Parties.  
The Debtors respectfully submit that both the DIP Liens and the DIP Collateral are 
appropriately tailored to the size of the DIP Facility and the nature of these 
chapter 11 cases. 

Carve-Out  
FED. R. BANKR. P. 
4001(c)(1)(B)(i) 

Complex Case 
Procedures, 
Art. VI(14)(c)(x) 

The Carve-Out shall pertain to certain statutory fees and allowed professional fees of 
the Debtor Professionals and the Committee Professionals. 

See Interim Order ¶ 4. 

 

Justification: The scope of the Carve-Out was negotiated and agreed between the 
Debtors and the DIP Secured Parties, and the Debtors respectfully submit that the 
Carve-Out is appropriately tailored to the facts and circumstances of these chapter 11 
cases, is consistent with analogous provisions in other orders approving debtor-in-
possession financing for chapter 11 cases of similar size and complexity, and will 
facilitate an expeditious resolution of these chapter 11 cases. 

Parties with an 
Interest in Cash 
Collateral 

FED. R. BANKR. P. 
4001(c)(1)(B)(i) 

The Prepetition Secured Parties are entitled to adequate protection in respect of their 
interests in the Prepetition Collateral, including, without limitation, Cash Collateral. 

See Interim Order ¶¶ 11, 13. 

Duration/Use of Cash 
Collateral 

FED. R. BANKR. P. 
4001(b)(1)(B)(iii) 

Complex Case 
Procedures,  
Art. VI(14)(c)(vii),(ix) 

 

The Debtors are entitled to use all Cash Collateral in accordance with the DIP 
Documents and Approved Budget. 

See Interim Order ¶¶ 11, 13. 

 

Justification: The relief sought herein will allow the Debtors to use Cash Collateral in 
accordance with the budget and other terms governing the DIP Financing.  The Debtors 
respectfully submit that the restrictions on the use of Cash Collateral are an integral 
component of the Interim Order, without which the DIP Secured Parties would not have 
agreed to provide the DIP Financing and the Prepetition Secured Parties would not have 
consented to the use of Cash Collateral.  The Debtors respectfully submit, moreover, 
that such restrictions are customary and consistent with debtor-in-possession financings 
in other large and complex chapter 11 cases, particularly with postpetition facilities of 
this size. 
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Liens, Cash Payments, 
or Adequate 
Protection Provided 
for Use of Cash 
Collateral 

FED. R. BANKR. P. 
4001(b)(1)(B)(iv) 
4001(c)(1)(B)(ii) 

 

The Prepetition Secured Parties are entitled, pursuant to sections 361, 362, 363(e), and 
507 of the Bankruptcy Code, to adequate protection of their respective interests in the 
Prepetition Collateral (including Cash Collateral) solely to the extent of the aggregate 
diminution in the value of their respective interests, from the value, if any, that existed 
as of the Petition Date, in the Prepetition Collateral (including Cash Collateral) from 
and after the Petition Date for any reason provided for under the Bankruptcy Code, 
including, without limitation, any such diminution resulting from the sale, lease, or use 
by the Debtors of the Prepetition Collateral, the payment of any amounts under the 
Carve-Out or pursuant to the Interim Order, the Final Order, or any other order of the 
Court or provision of the Bankruptcy Code or otherwise, and the imposition of the 
Automatic Stay (the “Adequate Protection Claims”), which Adequate Protection 
Claims shall be subject and subordinate to the Carve-Out.  In consideration of the 
foregoing, the Prepetition Agent, for the benefit of the Prepetition Secured Parties, shall 
be granted the Adequate Protection Package, as an inducement to the Prepetition 
Secured Parties to consent to the use of the Prepetition Collateral, including 
Cash Collateral. 

See Interim Order ¶ 13. 

Budget 

FED. R. BANKR. P. 
4001(c)(1)(B) 

The Debtors have prepared and delivered to the DIP Secured Parties and their advisors 
an initial budget, attached to the Interim Order as Schedule 1 (together with any 
additional line-item or other detail and supplements as may be provided pursuant to the 
terms of the DIP Documents, the “Initial DIP Budget”).  The Initial DIP Budget 
reflects, among other things, for the 13-week period commencing on or about the 
Petition Date, the Debtors’ projected operating receipts, operating disbursements, non-
operating disbursements, net operating cash flow, and liquidity for each one-week 
period covered thereby.  The Initial DIP Budget may be modified, amended, extended, 
and updated from time to time in accordance with the DIP Facility Agreement, and such 
modified, amended, extended, and/or updated budget, once approved (or deemed 
approved) by the Required DIP Creditors in accordance with the DIP Facility 
Agreement, shall modify, replace, supplement, or supersede, as applicable, the Initial 
DIP Budget for the periods covered thereby (the Initial DIP Budget and each 
subsequent approved budget, including any additional line-item detail or other detail 
and supplements as may be provided pursuant to the terms of the DIP Documents, shall 
constitute, without duplication, an “Approved Budget”).  Each subsequent Approved 
Budget (in accordance with the DIP Documents) shall be provided to the U.S. Trustee 
and counsel to any Committee in summary form. 

See Interim Order ¶ H(j). 
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Reporting Information 

FED. R. BANKR. P. 
4001(c)(1)(B) 

The DIP Borrower and Issuer shall provide (a) the Prepetition Agent, for distribution to 
the Prepetition Secured Lenders (and subject to the applicable confidentiality 
restrictions in any of the Prepetition Senior Secured Credit Documents), with copies of 
quarterly and annual financial reports contemporaneously with (or reasonably promptly 
following) the delivery of such reports to the DIP Agent under the DIP Documents and 
(b) counsel to the Prepetition Agent and counsel to the Minority Lender Group, on a 
confidential and “professional eyes only” basis, copies of updated budgets and variance 
reports contemporaneously with (or reasonably promptly after) the delivery of such 
budgets and variance reports to parties under the DIP Documents; provided, that if the 
DIP Agent waives or modifies its rights under the DIP Documents to receive any of the 
foregoing reporting, the Prepetition Agent (or, as applicable, its counsel and counsel to 
the Minority Lender Group) shall only receive such reporting (i) the delivery of which 
has not been waived by the DIP Agent in accordance with the terms of the 
DIP Documents and (ii) as modified upon request of the DIP Agent in accordance with 
the terms of the DIP Documents. 

See Interim Order ¶ 13(e)(iii). 

Conditions to Closing 

FED. R. BANKR. P. 
4001(c)(1)(B) 

The obligation of each Initial DIP Creditor to make Initial Term Loans and/or purchase 
Initial Notes, as applicable, on the Closing Date, shall be subject to satisfaction or 
written waiver by the Required DIP Creditors of customary conditions precedent, 
including, without limitation, the delivery of certain certificates, opinions, and 
agreements, the payment of certain fees and expenses, and the representation of certain 
facts, circumstances, and other conditions. 

See DIP Facility Agreement, § 4.01. 

Covenants 

FED. R. BANKR. P. 
4001(c)(1)(B) 

The Company shall covenant and agree with each DIP Creditor that, for so long as the 
DIP Facility Agreement is in effect, it shall, as applicable, commit to taking or 
refraining from certain actions, including, without limitation, making available certain 
information to each DIP Creditor, complying with certain restrictions on the use of 
proceeds from the DIP Financing, abiding by certain laws, including, without 
limitation, environmental laws, meeting certain case milestones, and not engaging in 
transactions outside the ordinary course of business and/or other actions that would 
violate Article VI of the DIP Facility Agreement. 

See DIP Facility Agreement, Articles V, VI. 

Fees, Expenses, and 
Additional Payments 

FED. R. BANKR. P. 
4001(c)(1)(B) 

Complex Case 
Procedures,  
Art. VI(14)(c)(xii) 

The Company shall, subject to entry of the Interim Order, pay certain customary fees 
and expenses, including, without limitation, the reasonable and documented fees of 
advisors to, among others, the DIP Secured Parties, the Backstop Premium, the Break 
Premium, the Exit Premium, the Undrawn Commitment Premium, and the Upfront 
Premium. 

See DIP Facility Agreement §§ 1.01, 2.05, 2.19(g), 9.05(a). 

 

Justification: The Debtors respectfully submit that the Fees and Premiums—which 
were heavily negotiated in good faith and at arm’s length with the DIP Secured 
Parties—are an integral component of the DIP Facility Agreement, without which the 
DIP Secured Parties would not have agreed to provide the DIP Financing.  The Debtors 
respectfully submit, moreover, that such fees and premiums are customary and 
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consistent with debtor-in-possession financings in other large and complex chapter 11 
cases, particularly with postpetition facilities of this size. 

Prepayments 

FED. R. BANKR. P. 
4001(c)(1)(B) 

Complex Case 
Procedures,  
Art. VI(14)(xiii) 

The Company (i) may voluntarily prepay any Borrowing, either in whole or in part by 
providing a Prepayment Notice, at any time and from time to time, and (ii) not later 
than the fifth Business Day following receipt by the Company or any Restricted 
Subsidiary, must prepay the Net Cash Proceeds in respect of, among other things, any 
Asset Sale, the issuance or incurrence of Indebtedness for money borrowed, or any 
Casualty Event Receipt.  Mandatory Prepayments shall be applied ratably to all 
then-outstanding Loans and Notes. 

See DIP Facility Agreement §§ 2.12, 2.13, 2.19(g). 

 

Justification: The Debtors respectfully submit that the prepayment provisions under 
the DIP Facility Agreement are narrowly tailored and an integral component of the DIP 
Facility Agreement, without which the DIP Secured Parties would not have agreed to 
provide the DIP Financing.  The Debtors respectfully submit, moreover, that analogous 
provisions are customary and consistent with debtor-in-possession financings in other 
large and complex chapter 11 cases. 

Determination 
Regarding Prepetition 
Claims 

FED. R. BANKR. P. 
4001(c)(1)(B)(iii) 

The Debtors, in exchange for and as a material inducement to the Prepetition Secured 
Parties to consent to the Debtors’ access to the Cash Collateral, make a number of 
customary admissions, stipulations, and agreements, including, without limitation, that 
the Company’s obligations under each of the Prepetition Senior Secured Credit 
Agreement, 2026 Notes, Epes Green Bonds, and Bond Green Bonds constitute legal, 
valid, binding, and non-avoidable obligations, as applicable, of the Prepetition 
Borrowers, Prepetition Senior Secured Guarantors, 2026 Notes Issuers, 2026 Notes 
Guarantors, the Epes Green Bonds Guarantors, and the Bond Green Bonds Guarantors, 
that the Prepetition Secured Parties and the Prepetition Unsecured Notes Parties, as 
applicable, have not previously and do not presently control the properties or operations 
of the Debtors, and that no claims or causes of action are held by the Debtors or their 
estates against, or with respect to, the Prepetition Secured Parties, the Prepetition 
unsecured Notes Parties, the Ad Hoc Group, or any of their respective Representatives 
under or relating to any agreements by and among the Debtors, any Prepetition Secured 
Party, any Prepetition Unsecured Notes Party, or the Ad Hoc Group, as of the 
Petition Date, in each case. 

See Interim Order ¶ G. 

Effect of Debtors’ 
Stipulations on  
Third Parties 

FED. R. BANKR. P. 
4001(c)(1)(B)(iii), (viii) 

Complex Case 
Procedures,  
Art. VI(14)(c)(xiv) 

Upon entry of the Interim Order, the Debtors’ stipulations, admissions, agreements, and 
releases shall be binding upon the Debtors in all circumstances and for all purposes.  
As is further detailed in paragraph 18 of the Interim Order, and subject to the provisions 
thereof and the limitations therein, the Debtors’ stipulations, admissions, agreements, 
and releases shall be binding upon all other parties in interest, including, without 
limitation, any statutory or non-statutory committees appointed or formed in the 
chapter 11 cases and any other person or entity acting or seeking to act on behalf of the 
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Debtors’ estates, in all circumstances and for all purposes, until the expiration of the 
Challenge Period, absent the occurrence of certain intervening events. 

See Interim Order ¶¶ G, 18. 

 

Justification: The Debtors respectfully submit that these stipulations are an integral 
component of the Interim Order, without which the Prepetition Secured Parties would 
not have consented to the use of Cash Collateral and form an integral component of the 
broader financing package that includes the DIP Financing.  The Debtors respectfully 
submit, moreover, that such stipulations remain subject to the Challenge Period and are 
otherwise customary and consistent with debtor-in-possession financings in other large 
and complex chapter 11 cases. 

Waiver or 
Modification of the 
Automatic Stay 

FED. R. BANKR. P. 
4001(c)(1)(B)(iv) 

The automatic stay will terminate as against the DIP Agent upon the expiration of the 
Remedies Notice Period.  As is further detailed in paragraph 14(b) of the Interim Order, 
and subject to the limitations therein and the provisions thereof, the automatic stay shall 
be modified to the extent necessary to permit the DIP Agent and the Prepetition Agent 
to take all actions, as applicable, necessary to document, validate, and perfect the liens 
and security interests granted to them under the Interim Order. 

See Interim Order ¶¶ 7(e), 14(b). 

Waiver or 
Modification of 
Authority to File a 
Plan, Extend Time to 
File Plan, Request Use 
of Cash Collateral, or 
Request Authority to  
Obtain Credit 

FED. R. BANKR. P. 
4001(c)(1)(B)(v) 

Subject to the customary limitations contemplated by the DIP Facility Agreement, the 
Interim Order does not provide for any waiver or modification of authority to file a 
plan, extend time to file a plan, request the use of cash collateral, or request authority 
to obtain credit. 

Milestones 

FED. R. BANKR. P. 
4001(c)(1)(B)(vi) 

 

Complex Case 
Procedures,  
Art. VI(14)(c)(i) 

Each Credit Party shall use commercially reasonable efforts to implement the 
applicable terms of the Restructuring Support Agreement in accordance with the 
Milestones set forth in Schedule 5.18 thereto, unless waived or extended in accordance 
with the terms of the Restructuring Support Agreement. 

See DIP Facility Agreement § 5.18. 

 

Justification: The Milestones were extensively negotiated and agreed between the 
Debtors and other parties to the RSA, which include the DIP Secured Parties, and, 
in connection with the RSA, the Debtors respectfully submit that the Milestones are 
appropriately tailored to the size, complexity, and circumstances of these 
chapter 11 cases. 

Waiver or 
Modification of 
Applicability of  
Non-Bankruptcy Law 
Relating to the 
Perfection or 

No claim or lien having a priority senior to or pari passu with those granted by the 
Interim Order by the DIP Secured Parties or the Prepetition Secured Parties shall be 
permitted while any of the DIP Obligations or the Adequate Protection Obligations 
remain outstanding. 

See Interim Order ¶ 15(a). 
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Enforcement of  
a Lien 

FED. R. BANKR. P. 
4001(c)(1)(B)(vii) 

Releases, Waivers, or 
Limitation on any 
Claim or Cause of 
Action 

FED. R. BANKR. P. 
4001(c)(1)(B)(viii) 

Complex Case 
Procedures, 
Art. VI(14)(c)(vi) 

Subject to entry of the Final Order and the Challenge Period, all as is further described 
in paragraph 19 of the Interim Order, effective as of the date of entry of the Interim 
Order, each Debtor, on behalf of itself and its respective estate, on its own behalf and 
on behalf of its and their respective past, present, and future predecessors, successors, 
heirs, subsidiaries, and assigns, absolutely, unconditionally, and irrevocably release and 
forever discharge and acquit the Prepetition Secured Parties, the DIP Secured Parties 
(solely in their capacities as such and not in any other capacity), and each of their 
respective Representatives (collectively, the ”Released Parties”) from any and all 
obligations and liabilities to the Debtors (and their successors and assigns) and from 
any and all claims, counterclaims, demands, defenses, offsets, debts, accountants, 
contracts, liabilities, actions, and causes of action of any kind, nature, or description, 
whether matured or unmatured, known or unknown, asserted or unasserted, foreseen or 
unforeseen, accrued or unaccrued, suspected or unsuspected, liquidated or unliquidated, 
pending or threatened, arising in law or equity, upon contract or tort, under any state or 
federal law, or otherwise (collectively, the “Released Claims”), in each case, arising 
out of or related to (as applicable) the DIP Documents, the negotiation thereof, 
transactions contemplated thereby, or financial obligations owing or made thereunder, 
in each case, that the Debtors at any time had or now have, or that their predecessors, 
successors, or assigns at any time had or may have against any of the Released Parties 
for or by reason of any act, omission, matter, cause, or thing whatsoever arising at any 
time on or prior to the date of the Interim Order; provided, that the Released Claims 
shall not include any release of any claim or cause of action against any Released Party 
for such person’s or such person’s Representatives’ willful misconduct, fraud, gross 
negligence, or bad faith, as well as any obligations under the DIP Documents or any 
rights or obligations arising under the RSA. 

See Interim Order ¶ 19. 

 

Justification: The Debtors respectfully submit that the releases in favor of the 
Prepetition Secured Parties and the DIP Secured Parties are an integral component of 
the Interim Order, without which the DIP Secured Parties would not have agreed to 
provide the DIP Financing and the Prepetition Secured Parties would not have 
consented to the use of Cash Collateral.  The Debtors respectfully submit, moreover, 
that such releases are customary and consistent with debtor-in-possession financings in 
other large and complex chapter 11 cases. 

Indemnification 

FED. R. BANKR. P. 
4001(c)(1)(B)(ix) 

Complex Case 
Procedures,  
Art. VI(14)(c)(xvi) 

The Prepetition Secured Parties and the DIP Secured Parties (solely in their capacities 
as such and not in any other capacity) have acted in good faith and without negligence, 
misconduct, or violation of public policy or law, in respect of all actions taken by them 
in connection with or related in any way to negotiating, implementing, documenting, or 
obtaining requisite approvals of the DIP Financing and the use of Cash Collateral, 
including in respect of the granting of the DIP Liens and the Adequate Protection Liens, 
any challenges or objections to the DIP Financing or the use of Cash Collateral, the 
DIP Documents, the equity participation election rights, and all other documents related 
to the DIP Financing.  Accordingly, without limitation to any other right to 
indemnification, the Prepetition Secured Parties and DIP Secured Parties shall be 
indemnified to the extent set forth in the Prepetition Senior Secured Credit Documents 
and the DIP Documents, as applicable, including, without limitation, Section 9.05 of 
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the DIP Facility Agreement and Section 9.05 of the Prepetition Senior Secured Credit 
Agreement; provided, that no such person will be indemnified for costs, expenses, or 
liabilities to the extent determined by a final, non-appealable judgment of a court of 
competent jurisdiction to have been incurred solely by reason of the actual fraud, gross 
negligence, or willful misconduct of such person or their related persons  The Debtors 
agree that no exception or defense in contract, law, or equity exists as of the date of the 
Interim Order to any obligation set forth, as the case may be, in the DIP Documents or 
in the Prepetition Senior Secured Credit Documents to indemnify and/or hold harmless 
any DIP Secured Party or any Prepetition Secured Party, as the case may be, and any 
such defenses are accordingly waived.  Notwithstanding anything to the contrary in the 
Interim Order, this provision shall not apply for the benefit of any person that, as of the 
Petition Date, is an insider of the Debtors except solely to the extent of such person’s 
capacity as a Prepetition Secured Party or a DIP Secured Party. 

See Interim Order ¶ 21. 

 

Justification: The Debtors respectfully submit that the indemnification and 
reimbursement of expenses of the Prepetition Secured Parties and the DIP Secured 
Parties, as incorporated by the Interim Order, are an integral component of the 
DIP Facility Agreement without which the DIP Secured Parties would not have agreed 
to provide the DIP Financing and the Prepetition Secured Parties would not have 
consented to the use of Cash Collateral.  The Debtors respectfully submit, moreover, 
that such provisions are customary and consistent with debtor-in-possession financings 
in other large and complex chapter 11 cases. 

Section 506(c) Waiver 

FED. R. BANKR. P. 
4001(c)(1)(B)(x) 

Complex Case 
Procedures, 
Art. VI(14)(c)(xi) 

Any and all payments or proceeds remitted to either the DIP Agent by, through, or on 
behalf of the DIP Secured Parties, or the Prepetition Agent by, through, or on behalf of 
the Prepetition Secured Parties, pursuant to the provisions of the DIP Documents or any 
subsequent order of the Court shall be irrevocable, received free and clear of any claim, 
charge, assessment, or other liability, including, without limitation, any such claim or 
charge arising out of or based on, directly or indirectly, section 506(c) or section 552(b) 
of the Bankruptcy Code, whether asserted or assessed by, through, or on behalf of the 
Debtors; provided, that the foregoing shall be without prejudice to any provisions of the 
Final Order.  The Adequate Protection Liens, moreover, shall not be subject to 
section 506(c) of the Bankruptcy Code. 

See Interim Order ¶¶ 10, 14(a). 

 

Justification: The Debtors, the Prepetition Secured Parties, and the DIP Secured Parties 
negotiated these waivers extensively and at arm’s length.  The Debtors respectfully 
submit that these waivers are an integral component of the Interim Order, without which 
the DIP Secured Parties would not have agreed to provide the DIP Financing and the 
Prepetition Secured Parties would not have consented to the use of Cash Collateral.  
The Debtors respectfully submit, moreover, that such waivers are customary and 
consistent with debtor-in-possession financings in other large and complex 
chapter 11 cases. 

Section 552(b) Waiver 

FED. R. BANKR. P. 
4001(c)(1)(B) 

Any and all payments or proceeds remitted to either the DIP Agent by, through, or on 
behalf of the DIP Secured Parties, or the Prepetition Agent by, through, or on behalf of 
the Prepetition Secured Parties, pursuant to the provisions of the DIP Documents or any 
subsequent order of the Court shall be irrevocable, received free and clear of any claim, 
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Complex Case 
Procedures, 
Art. VI(14)(c)(xi) 

charge, assessment, or other liability, including, without limitation, any such claim or 
charge arising out of or based on, directly or indirectly, section 506(c) or section 552(b) 
of the Bankruptcy Code, whether asserted or assessed by, through, or on behalf of 
the Debtors. 

See Interim Order ¶ 10. 

 

Justification: The Debtors, the Prepetition Secured Parties, and the DIP Secured Parties 
negotiated these waivers extensively and at arm’s length.  The Debtors respectfully 
submit that these waivers are an integral component of the Interim Order, without which 
the DIP Secured Parties would not have agreed to provide the DIP Financing and the 
Prepetition Secured Parties would not have consented to the use of Cash Collateral.  
The Debtors respectfully submit, moreover, that such waivers are customary and 
consistent with debtor-in-possession financings in other large and complex 
chapter 11 cases. 

Tranche A 
Participation Election  

FED. R. BANKR. P. 
4001(c)(1)(B) 

 

Any Acceptable Plan of Reorganization (or any other plan of reorganization in these 
chapter 11 cases that provides for equity to be issued pursuant to an equity rights 
offering or similar arrangement and/or through the equitization of claims) shall provide 
each DIP Creditor holding Tranche A Loans and/or Tranche A Notes with the right, 
exercisable prior to the disclosure statement hearing for such plan, and established by 
and conditioned upon the consummation of such plan (which consummation shall occur 
only following approval by the Court), to subscribe for the purchase of equity in the 
reorganized Debtors on the effective date of such plan at a price equivalent to the price 
established pursuant to the equity rights offering (or similar arrangement, as 
applicable), and subject to the same dilution terms as such equity rights offering shares, 
up to the principal amount of any Tranche A Loans and/or Tranche A Notes held by 
such DIP Creditor, and with the purchase price for such equity to be satisfied by offset 
against repayment of the applicable portion of the principal amount of such Tranche A 
Loans and/or Tranche A Notes. 

See Interim Order ¶ 31. 

Cross-Collateralization 
or Cross-Default 
Provisions 

Complex Case 
Procedures,  
Art. VI(14)(c)(ii) 

The Interim Order does not provide for cross-collateralization, other than the Adequate 
Protection Liens, i.e., replacement liens, for the benefit of the Prepetition Secured 
Parties. 

See Interim Order ¶ 13(a). 

The DIP Facility Agreement provides that an Event of Default shall occur if (a) the 
Company or any Restricted Subsidiary shall fail to pay any principal or interest, 
regardless of amount, due in respect of any Material Indebtedness (other than 
Prepetition Indebtedness), when and as the same shall become due and payable (after 
giving effect to all applicable grace or cure periods), or (b) any other event or condition 
occurs that results in any Material Indebtedness becoming due prior to its scheduled 
maturity or that enables or permits (after giving effect to all applicable grace or cure 
periods) the holder or holders of any Material Indebtedness or any trustee or agent on 
its or their behalf to cause any Material Indebtedness to become due, or to require the 
prepayment, repurchase, redemption, or defeasance thereof, prior to its scheduled 
maturity; provided, that clause (b) shall not apply to (i) any Indebtedness incurred prior 
to the Petition Date, so long as the remedies under such Indebtedness are subject to the 
automatic stay applicable under section 362 of the Bankruptcy Code or (ii) secured 
Indebtedness that becomes due as a result of the voluntary sale or transfer of the 
property or assets securing such Indebtedness or a casualty event or condemnation in 
relation thereto; 
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See Interim Order ¶ 13(a); DIP Facility Agreement Article VII(f). 

 

Justification: To the extent applicable, the Debtors respectfully submit that the 
Adequate Protection Liens reflect customary practices in respect of the 
Bankruptcy Code’s requirement for adequate protection of prepetition interests in 
property.  The Debtors respectfully submit, moreover, that the “cross-default” Event of 
Default contemplated by Article VII(f) of the DIP Facility Agreement appropriately 
balances the needs of the DIP Credit Parties, on the one hand, to ensure access to the 
DIP Facility, and the needs of the DIP Secured Parties, on the other, for protection 
during these chapter 11 cases. 

Roll-Ups  

Complex Case 
Procedures,  
Art. VI(14)(c)(iii) 

Neither the Interim Order nor the DIP Facility Agreement (including, without 
limitation, the Approved Budget) contemplates that proceeds of the DIP Loans and 
Notes will be used to make any payments in respect of any Prepetition Funded Debt, 
except in respect of the Adequate Protection Package.  The Motion accordingly seeks 
no such relief. 

See Interim Order ¶ 13(a). 

 

Justification: N/A 

Priming Liens 

Complex Case 
Procedures,  
Art. VI(14)(c)(viii) 

The Motion does not contemplate the imposition of any liens pursuant to 
section 364(d)(1) of the Bankruptcy Code. 

 

Justification: N/A 

Provisions Providing 
for the Amendment, 
Waiver, Consent, or 
Other Modification of 
Any Provisions of the 
Financing Documents 
without Further 
Approval of the Court  

Complex Case 
Procedures, Art. 
VI(14)(c)(xv) 

The DIP Documents may, from time to time be amended, restated, amended and 
restated, supplemented, or otherwise modified, in each case, in accordance with the 
provisions of the DIP Documents governing amendments thereto, by the parties thereto, 
each without further application to or order of the Court; provided, that any amendment 
to the DIP Facility Agreement that (a) shortens the maturity of the DIP Loans and 
Notes, (b) increases the aggregate commitments thereunder, or (c) increases the rate of 
interest payable with respect thereto (each, a “Material DIP Amendment”) shall be 
provided (which may be by email) to the U.S. Trustee or any Creditors’ Committee, 
which shall have five business days from the date of such notice within which to object, 
in writing to the Material DIP Amendment.  If the U.S. Trustee or any Creditors’ 
Committee timely objects to the Material DIP Amendment, the Material DIP 
Amendment shall only be permitted pursuant to an order of the Court.  The foregoing 
shall be without prejudice to the Debtors’ right to seek approval from the Court of a 
Material DIP Amendment on an expedited basis.  In the event any proposed amendment 
would materially impact the rights of the Prepetition Secured Parties or affect, in any 
way, Prepetition Collateral of the Prepetition Secured Parties, the consent of the 
Prepetition Required Lenders shall also be required. 

See Interim Order ¶ 34. 

 

Justification: The Debtors respectfully submit that the Interim Order balances the need 
for flexibility without undue administrative burden (and waste of judicial resources) 
with the need for oversight in respect of especially significant changes to the DIP 
Facility Agreement.  The Debtors respectfully submit, moreover, that analogous 
procedures are customary and consistent with debtor-in-possession financings in other 
large and complex chapter 11 cases.  
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Provisions Providing 
for Credit Bid Rights 
in Any Sale of 
Collateral as Provided 
in Section 363(k) of the 
Bankruptcy Code 
without Further 
Approval of the Court 

Complex Case 
Procedures,  
Art. VI(14)(c)(xvii) 

Subject to the lien priorities set forth in the Interim Order, (a) the DIP Agent (acting 
with the consent or at the direction of the Required DIP Creditors), on behalf of itself 
and the other DIP Secured Parties, shall have the right to credit bid, in accordance with 
the DIP Documents, up to the full amount of the DIP Obligations in any sale of the DIP 
Collateral (or any portion thereof) and (b) the Prepetition Agent (acting at the direction 
of the Prepetition Required Lenders) shall have the right to credit bid up to the full 
amount of the Prepetition Senior Secured Debt in the sale of the applicable Prepetition 
Collateral (or any portion thereof), without the need for further Court order authorizing 
the same and whether any such sale is effectuated through section 363(k), 1123 or 
1129(b) of the Bankruptcy Code, by a chapter 7 trustee under section 725 of the 
Bankruptcy Code, or otherwise; provided, that (x) the DIP Obligations may not be 
credit bid in any disposition of any Prepetition Collateral unless such sale provides for 
indefeasible payment in full in cash of all Prepetition Senior Secured Debt, and (y) none 
of the Prepetition Senior Secured Debt may be credit bid in any disposition of any 
DIP Collateral that is not Prepetition Collateral unless such sale provides for the 
indefeasible payment in full in cash of all DIP Obligations and the termination of the 
DIP Commitments.  Nothing in the Interim Order or the DIP Documents shall impair 
or adversely affect the right of the U.S. Trustee to object to any credit bid for cause 
under section 363(k) of the Bankruptcy Code. 

See Interim Order ¶ 29. 

 

Justification: The Debtors respectfully submit that these rights to credit bid are an 
integral component of the Interim Order, without which the neither the DIP Secured 
Parties nor the Prepetition Secured Parties would have provided the DIP Financing or 
consented to the use of Cash Collateral, as applicable.  The Debtors respectfully submit, 
moreover, that such procedures are otherwise customary and consistent with debtor-in-
possession financings in other large and complex chapter 11 cases. 

DEBTORS’ PREPETITION CAPITAL STRUCTURE OVERVIEW 

A. Prepetition Capital Structure4 

10. As of the Petition Date, the Debtors’ funded debt liabilities total approximately 

$1.8 billion (the “Prepetition Funded Debt”).  The Debtors’ Prepetition Funded Debt includes: 

FACILITY MATURITY SIZE OF FACILITY 
Prepetition Senior Secured 
Credit Agreement 

June 30, 2027 $672,000,000 (aggregate) 

($568,545,880 in Revolving Loans plus 
$1,384,870 in face amount of Letters of 
Credit outstanding; $103,950,000 in  
Term Loans) 

2026 Unsecured Notes January 15, 2026 $750,000,000 

Epes Green Bonds July 15, 2052 $250,000,000 

 
4 The following description of the Debtors’ Prepetition Funded Debt is for informational purposes only and is 

qualified in its entirety by reference to the documents setting forth the specific terms of such obligations and their 
respective related agreements.  
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Bond Green Bonds July 15, 2047 $100,000,000 

NMTC Loans June 27, 2029;  

June 27, 2052 

$42,030,000 

United Bank Loans June 27, 2029 $30,402,000 

FiberCo Notes December 12, 2025; 

March 29, 2026; 

June 30, 2026; 

October 27, 2026; 

March 16, 2027; 

May 10, 2027 

$3,308,284 

Amory Seller Note August 4, 2017 $2,000,000 

 
i. Prepetition Senior Secured Credit Facility 

11. In 2018, Enviva Inc. (in such capacity, the “Prepetition Administrative Borrower”) 

and Enviva, LP (in such capacity, the “Prepetition Subsidiary Borrower” and, together with the 

Prepetition Administrative Borrower, the “Prepetition Borrowers”) entered into a senior secured 

credit facility with Barclays Bank PLC serving as the administrative agent and collateral agent 

(solely in such capacities, and together with any successors thereto, the “Prepetition Agent”) 

and certain lenders party thereto (such lenders in such capacities, the “Prepetition Secured 

Lenders” and, together with the Prepetition Agent, the “Prepetition Secured Parties”).  

On January 17, 2024, Barclays Bank PLC resigned from its position as the Prepetition Agent.  

On February 16, 2024, Ankura Trust Company, LLC was appointed as replacement 

Prepetition Agent. 

12. The terms of the credit facility are embodied within that certain Amended and 

Restated Credit Agreement, dated October 18, 2018 (as amended, restated, amended and restated, 

and otherwise modified from time to time, the “Prepetition Senior Secured Credit Agreement,” 

and collectively with the other “Loan Documents” (as defined in the Prepetition Senior Secured 

Credit Agreement) and any other agreements and documents executed or delivered in connection 
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therewith, each as may be amended, restated, amended and restated, and otherwise modified prior 

to the Petition Date, the “Prepetition Senior Secured Credit Documents”).   

13. By the terms of the Prepetition Senior Secured Credit Agreement, the Prepetition 

Borrowers: (a) borrowed an aggregate principal amount of $174 million in term loans 

(the “Term Loans”); (b) were authorized to borrow, from time to time, an aggregate outstanding 

principal amount of no more than $525 million in revolving loans (the “Revolving Loans”); 

and (c) borrowed an aggregate principal amount of no more than $105 million in certain 

incremental loans (the “Incremental Loans”).  The obligations of the Prepetition Borrowers are 

guaranteed by the Prepetition Senior Secured Guarantors.5   

14. Each subset of loans under the Prepetition Senior Secured Credit Agreement 

matures on the earliest to occur of (a) June 30, 2027, or (b) 90 days before the maturity of the 

2026 Notes.  The Company’s collective obligations under the Prepetition Senior Secured Credit 

Agreement are secured by substantially all of the assets of the Prepetition Loan Parties (such assets 

together, the “Prepetition Collateral”), with several exceptions discussed in greater detail below. 

15. On September 28, 2023, the Company drew down all available Revolving Loans 

(approximately $247.0 million) under the Prepetition Senior Secured Credit Agreement as a 

proactive measure to shore up liquidity as, among other things, Enviva sought to engage with 

contract counterparties, implement a business plan, and prepare to pursue the recapitalization 

process that eventually resulted in these chapter 11 cases (the “September Draw”).  Over the next 

 
5  The “Prepetition Senior Secured Guarantors” are Debtors Enviva GP, LLC, Enviva Partners Finance Corp., 

Enviva Aircraft Holdings Corp., Enviva Holdings GP, LLC, Enviva Holdings, LP, Enviva Shipping 
Holdings, LLC, Enviva Management Company, LLC, Enviva Development Finance Company, LLC, Enviva 
Pellets, LLC, Enviva Pellets Lucedale, LLC, Enviva Pellets Waycross, LLC, Enviva Port of Pascagoula, LLC, 
Enviva Energy Services, LLC, Enviva Pellets Greenwood, LLC, and Enviva Pellets Bond, LLC.  The Prepetition 
Senior Secured Guarantors, collectively with the Prepetition Borrowers, are referred to herein as the “Prepetition 
Loan Parties.” 
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month—and in response to the loss of automatic clearinghouse capability in the Debtors’ principal 

bank account—Enviva moved substantially all the remaining proceeds of the September Draw to 

a new bank account held by Debtor Enviva MLP International Holdings, LLC. 

16. As of the Petition Date, the Debtors owe approximately $672.5 million in aggregate 

principal obligations under the Prepetition Senior Secured Credit Facility, which represents 

principal obligations arising from $568.5 million in Revolving Loans and $104.0 million in Term 

Loans (such indebtedness, the “Prepetition Senior Secured Debt”).  As of the Petition Date, there 

are also $1.4 million in aggregate principal amount of letter of credit commitments outstanding 

under the Prepetition Senior Secured Credit Facility.  The Debtors intend to (a) cash collateralize 

these letters of credit, (b) replace such letters of credit with cash collateralized letters of credit 

provided by a new issuing bank to be determined, or (c) provide cash collateral directly to the 

holders of the Company’s obligations underlying such letters of credit during the course of these 

chapter 11 cases. 

17. As holders of approximately 72% of the Prepetition Senior Secured Debt, 

the Ad Hoc Group has been able to provide consents of the lenders thereunder where a 

“Required Lender” vote under the Prepetition Senior Secured Credit Agreement is necessary, 

including with respect to certain prepetition forbearances, the Debtors’ proposed consensual use 

of cash collateral, adequate protection for the Prepetition Secured Parties, and certain 

other matters. 

ii. 2026 Unsecured Notes 

18. On December 9, 2019 and December 12, 2019, Debtors Enviva and Enviva Partners 

Finance Corp. (together, the “2026 Notes Issuers”) issued $550.0 million and $50.0 million, 

respectively, in principal amount of senior unsecured notes with an aggregate principal of 

$600.0 million and interest rate of 6.5%, due to be repaid on January 15, 2026.  The terms of these 
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notes are governed by that certain 6.500% Senior Notes Due 2026 Indenture, dated as of 

December 9, 2019 (as amended, restated, or otherwise modified or supplemented from time to 

time, the “2026 Notes Indenture”), which designated Wilmington Trust, N.A. as Trustee (solely in 

such capacity, and together with any successors thereto, the “2026 Notes Trustee”).6  

On July 15, 2020, the 2026 Notes Issuers issued an additional $150.0 million aggregate principal 

amount under the 2026 Notes Indenture (together with the notes issued on December 9, 2019 and 

December 12, 2019, the “2026 Notes”).  The 2026 Notes are guaranteed by the 

2026 Notes Guarantors.7 

19. Under the terms of the 2026 Notes, the 2026 Notes Issuers are required to make 

semiannual interest payments in arrears on January 15 and July 15 of each year.  Additionally, 

the 2026 Notes Issuers may elect to redeem all or a portion of the 2026 Notes at any time at the 

applicable redemption price, plus accrued and unpaid interest, if any, subject to the right of the 

relevant holders to receive any interest due prior to the redemption and, in some cases, 

an additional make-whole premium. 

20. In January 2024, the Company elected to take advantage of its contractual 30-day 

grace period (the “Grace Period”) under the 2026 Notes Indenture and not make the semiannual 

interest payment of approximately $24.4 million due January 16, 2024, to, among other things, 

enhance its short-term financial flexibility and preserve liquidity, as described in the Nunziata 

Declaration and in greater detail below.  The Company’s entry into the Grace Period did not result 

 
6  On March 1, 2023, Wilmington Trust, N.A. resigned from its position as the 2026 Notes Trustee, and Wilmington 

Savings Fund Society, FSB, was appointed as successor 2026 Notes Trustee. 
7  The “2026 Notes Guarantors” are, collectively, Enviva GP, LLC, Enviva Holdings GP, LLC, Enviva Holdings, 

LP, Enviva Shipping Holdings, LLC, Enviva Management Company, LLC, Enviva Aircraft Holdings Corp., 
Enviva, LP, Enviva Development Finance Company, LLC, Enviva Pellets, LLC, Enviva Pellets Lucedale, LLC, 
Enviva Pellets Waycross, LLC, Enviva Port of Pascagoula, LLC, Enviva Energy Services, LLC, Enviva Pellets 
Greenwood, LLC, and Enviva Pellets Bond, LLC. 
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in a cross-default under the Prepetition Funded Debt.  The Grace Period was further extended by 

forbearances executed with the Ad Hoc Group, and the requisite percentages of holders of 

indebtedness issued under the Prepetition Senior Secured Credit Agreement, the Epes Green 

Bonds, and the Bond Green Bonds. 

iii. Epes Green Bonds 

21. On July 15, 2022, the Industrial Development Authority of Sumter County, 

Alabama (the “Epes Green Bonds Issuer”) issued various Exempt Facilities Revenue Bonds 

(Enviva Inc. Project), Series 2022 (Green Bonds) (the “Epes Green Bonds”) in the aggregate 

principal amount of $250.0 million, under that certain Indenture of Trust, dated as of July 1, 2022 

(the “Epes Green Bonds Indenture”), to support construction of a wood pellet production facility 

located near Epes, Alabama (the “Epes Plant”).  The Epes Green Bonds Indenture named 

Wilmington Trust, N.A., as trustee (solely in such capacity, and together with any successors 

thereto, the “Epes Green Bonds Trustee”) over the administration of the Epes Green Bonds.  

After issuance to bondholders (the “Epes Bondholders”), the Epes Green Bonds Issuer then loaned 

the proceeds of the Epes Green Bonds to the Company on an unsecured basis under that certain 

Loan and Guaranty Agreement, dated July 1, 2022 (the “Epes Loan Agreement”), in exchange for 

a promissory note, dated July 15, 2022, issued by Enviva to the Epes Green Bonds Issuer 

(the “Epes Note”).  Enviva’s obligations under the Epes Loan Agreement are guaranteed by the 

Epes Loan Guarantors.8  The Epes Green Bonds Issuer assigned the Epes Note and substantially 

all its rights under Epes Loan Agreement to the Epes Green Bonds Trustee. 

 
8  The “Epes Loan Guarantors” are, collectively, Enviva GP, LLC, Enviva Partners Finance Corp., Enviva Aircraft 

Holdings Corp., Enviva Holdings GP, LLC, Enviva Holdings, LP, Enviva Shipping Holdings, LLC, 
Enviva Management Company, LLC, Enviva Development Finance Company, LLC, Enviva Pellets, LLC, 
Enviva Pellets Lucedale, LLC, Enviva Pellets Waycross, LLC, Enviva Port of Pascagoula, LLC, Enviva Pellets 
Bond, LLC, Enviva Pellets Greenwood, LLC, and Enviva Energy Services, LLC. 
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22. The Epes Note is a senior unsecured obligation of the Company that will mature in 

full on July 15, 2052.  However, the Epes Note is subject to mandatory tender for purchase by 

Enviva on July 15, 2032, at a purchase price equal to 100% of the principal amount of the 

Epes Green Bonds, plus accrued interest.  Such prepayment may be required prior to maturity.  

The terms of the Epes Loan Agreement generally restrict the net proceeds received from the 

Epes Green Bonds to being used to fund a portion of the costs of the acquisition, construction, 

equipping, and financing of the Epes Plant.  Interest in respect of the principal of the Epes Note 

accrues at a rate equal to 6.00% per annum.  The Epes Loan Agreement requires biannual payments 

of all accrued and unpaid interest, on January 15 and July 15 of each year, beginning on 

January 15, 2023. 

23. As of the Petition Date, the Ad Hoc Group collectively holds approximately 78% 

of the aggregate outstanding principal amount of the Epes Green Bonds. 

iv. Bond Green Bonds 

24. On November 1, 2022, Mississippi Business Finance Corporation (the “Bond 

Green Bonds Issuer”) issued various Exempt Facilities Revenue Bonds, (Enviva Inc. Project), 

Series 2022 (Green Bonds) (the “Bond Green Bonds”), in the aggregate principal amount of 

$100.0 million, under that certain Indenture of Trust, dated as of November 1, 2022 (the “Bond 

Green Bonds Indenture”), to support construction of a wood pellet production facility located 

near Bond, Mississippi (the “Bond Plant”).  The Bond Green Bonds Indenture named Wilmington 

Trust, N.A., as trustee (solely in such capacity, and together with any successors thereto the “Bond 

Green Bonds Trustee”) over the administration of the Bond Green Bonds.  After issuance to 

bondholders (the “Bond Green Bondholders”), the Bond Green Bonds Issuer then loaned the 

proceeds of the Bond Green Bonds to the Company on an unsecured basis under that certain 

Loan and Guaranty Agreement, dated November 1, 2022 (the “Bond MS Loan Agreement”), 
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in exchange for a promissory note, dated November 22, 2022, issued by Enviva to the Bond Green 

Bonds Issuer (the “Bond MS Note”).  Enviva’s obligations under the Bond MS Loan Agreement 

are guaranteed by the Bond MS Loan Guarantors.9  The Bond Green Bonds Issuer assigned the 

Bond MS Note and substantially all its rights under Bond MS Loan Agreement to the Bond Green 

Bonds Trustee. 

25. The Bond MS Note is a senior unsecured obligation of the Company that will 

mature in full on July 15, 2047.  However, the Bond MS Loan Agreement is subject to mandatory 

tender for purchase by Enviva on July 15, 2032, at a purchase price equal to 100% of the principal 

amount of the Bond Green Bonds, plus accrued interest.  Such prepayment may be required prior 

to maturity.  The terms of the Bond MS Loan Agreement generally restrict the net proceeds 

received from the Bond Green Bonds to being used to fund a portion of the costs of the acquisition, 

construction, equipping, and financing of the Bond Plant.  Interest in respect of Bond MS Note 

accrues at a rate equal to 7.75% per annum.  The Bond MS Loan Agreement requires the Company 

to make biannual payments of all accrued and unpaid interest, on January 15 and July 15 of each 

year, with the first payment due on January 15, 2023. 

26. As of the Petition Date, the Ad Hoc Group collectively holds approximately 45% 

of the aggregate outstanding principal amount of the Bond Green Bonds.  The Company has 

executed a separate restructuring support agreement with Bond Green Bondholders, including 

members of the Ad Hoc Group, that hold a majority of the outstanding principal amount of the 

Bond Green Bonds. 

 
9  The “Bond Loan Guarantors” are, collectively, Enviva, LP, Enviva GP, LLC, Enviva Partners Finance Corp., 

Enviva Aircraft Holdings Corp., Enviva Holdings GP, LLC, Enviva Holdings, LP, Enviva Shipping 
Holdings, LLC, Enviva Management Company, LLC, Enviva Development Finance Company, LLC, Enviva 
Pellets, LLC, Enviva Pellets Lucedale, LLC, Enviva Pellets Waycross, LLC, Enviva Port of Pascagoula, LLC, 
Enviva Pellets Bond, LLC, Enviva Pellets Greenwood, LLC, and Enviva Energy Services, LLC. 
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v. NMTC Transaction & United Bank Loans 

27. In June 2022, the Company closed on a qualified New Markets Tax Credit 

financing transaction (the “NMTC Transaction”).  The New Markets Tax Credit Program is a 

federal community investment program administered by the U.S. Department of Treasury that is 

intended to promote capital investment in qualifying communities by allowing taxpayers to claim 

certain federal income tax credits related to equity investments in qualifying community 

development entities (“CDEs”).  The Company’s participation in the NMTC Transaction allowed 

it to obtain new financing subject to certain tax advantages resulting from the NMTC program. 

The Company entered into two loan agreements as part of the NMTC Transaction. 

28. First, the Company entered into that certain Loan Agreement, dated June 27, 2022, 

by and between Enviva Pellets Epes Finance Company, LLC (“Enviva Epes Finance”) 

(as borrower) and United Bank10 (as lender) (together with the underlying promissory note, 

the “United Bank Loans”), by which Enviva Epes Finance borrowed an aggregate principal 

amount of approximately $31.4 million.  That principal balance of the United Bank Loans accrues 

interest at 5.63% per annum.11 

29. Second, Enviva Pellets Epes, LLC (“Enviva Epes”) entered into that certain 

Loan Agreement, dated June 27, 2022, by, between, and among Enviva Epes (as borrower), 

NIF SUB IV, LLC, UBCD, SUB CDE Midway, LLC, PBCIF SUB-CDE4, LLC, and 

Munistrategies SUB-CDE#41, LLC (collectively, the “CDE Lenders”), and certain subsidiaries 

of the Debtors (along with the underlying notes, the “NMTC Loan”), by which Enviva Epes 

 
10  United Bank is a community bank in Southwest Alabama & Northwest Florida. 
11  To secure its performance under the United Bank Loans, the Company pledged as collateral:  (a) Enviva Epes 

Finance’s interest in certain collateral that was pledged to secure a loan it had issued to a third-party; (b) the 
Company’s bank account held by United Bank; and (c) Enviva Epes Finance’s interest in a Contribution 
Agreement between Enviva Inc., Enviva Pellets, LLC, Enviva Pellets Epes Holdings, LLC, Enviva Epes Finance 
and Enviva Pellets Epes, LLC (collectively, the “United Bank Loans Collateral”). 
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borrowed an aggregate principal amount of approximately $42.0 million.  That principal balance 

accrues interest at a weighted average rate of 2.9% per annum.  Additionally, the NMTC Loan is 

secured by a security interest and first-priority lien on in the Epes Plant in favor of Debtor Enviva 

Epes (such security, the “NMTC Liens”). 

30. As of the Petition Date, Enviva Epes owes approximately $42.0 million of 

aggregate principal obligations under the NMTC Loan, of which approximately $30.4 million is 

attributable to aggregate principal obligations that are owed by Enviva Epes Finance under the 

United Bank Loans. 

vi. FiberCo Notes 

31. In 2021, Enviva FiberCo, LLC (“Enviva FiberCo”), another predecessor-in-

interest12 to Debtor Enviva Pellets entered into two promissory notes with Deere & Company 

(d/b/a John Deere) (“John Deere”) and Merchant Bank (such notes together, the “2021 Notes”), 

which it used to finance the purchase of certain equipment.  In 2022 and 2023, Enviva Pellets 

entered into additional promissory notes (collectively, and together with the 2021 Notes, 

the “FiberCo Notes”) with John Deere, Northland Capital Financial Services, LLC, and JPMorgan 

Chase & Co. (collectively, and together with Merchant Bank, the “FiberCo Note Lenders”), which 

it used to finance the purchase of additional equipment.   

32. Together, the initial principal amount of the FiberCo Notes totaled approximately 

$4.9 million.  The execution date, principal, interest rate, and maturity date of each of the FiberCo 

Notes are as follows: 

 
12  On December 27, 2021, Enviva FiberCo and Enviva Amory merged with several other subsidiaries of Enviva to 

form Enviva Pellets Northampton, LLC, which subsequently changed its name to Enviva Pellets, LLC, (such 
transaction, the “Northampton Merger”).  By virtue of the Northampton Merger, Enviva Pellets, LLC inherited 
Enviva FiberCo’s obligations under the FiberCo Notes. 
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NOTE EXECUTION DATE INITIAL 
PRINCIPAL 

INTEREST 
RATE  

(PER ANNUM) 

MATURITY DATE 

John Deere Note 
Payable #1 

October 27, 2021 $1,001,600 2.50% October 27, 2026 

John Deere Note 
Payable #2 

May 10, 2022 $939,780 3.80% May 10, 2027 

Northland Capital 
Note Payable #1 

March 16, 2022 $154,000 6.07% March 16, 2027 

Merchant Bank 
Note Payable #1 

June 30, 2021 $293,490 4.95% June 30, 2026 

JP Morgan Note 
Payable #1 

December 12, 2022 $1,449,749 6.40% December 12, 2025 

JP Morgan Note 
Payable #2 

March 29, 2023 $1,044,118 6.42% March 29, 2026 

33. Each individual FiberCo Note is secured by the equipment that was purchased with 

the financing provided by that FiberCo Note.  As of the Petition Date, Enviva Pellets owes 

approximately $3.3 million in aggregate principal obligations under the FiberCo Notes. 

vii. Amory Seller Note 

34. On August 4, 2010, Enviva Pellets Amory, LLC (“Enviva Amory”), a predecessor-

in-interest to Debtor Enviva Pellets13, acquired all of the purchased assets of CKS Energy, Inc. 

(“CKS Energy”) and land held by CKS Realty, Inc.  To pay a portion of the purchase price, Enviva 

Amory issued that certain Convertible Subordinated Promissory Note, dated August 4, 2010, 

to CKS Energy, Inc. in the principal amount of $2 million (the “Amory Seller Note”).   

35. The principal balance of the Amory Seller Note accrues interest at a rate of 6.00% 

per annum, and ostensibly matured fully on August 4, 2017.  Notwithstanding the maturity date, 

however, the Amory Seller Note dictates that no payments of principal or interest shall be made 

until Enviva Amory’s former sole member, Intrinergy Operating, L.P. (“Intrinergy”), is first fully 

paid an amount equal to (a) all capital contributions made by Intrinergy to Enviva Amory I, 

 
13  By virtue of the Northampton Merger, Enviva Pellets inherited Enviva Amory’s obligations under the Amory 

Seller Note. 
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plus (b) 15.00% interest per annum accruing on such unrepaid contributions (together, 

the “Intrinergy Preferred Return”).  To date, the Intrinergy Preferred Return has yet to be satisfied 

in full, and therefore there have been no payments made to CKS Energy in respect of the Amory 

Seller Note. 

36. As of the Petition Date, the Debtors owe approximately $2.0 million in aggregate 

principal obligations under the Amory Seller Note. 

viii. Common Stock 

37. Enviva’s common stock (the “Common Stock”) is listed on the New York Stock 

Exchange (“NYSE”) under the symbol “EVA.”  On January 23, 2024, Enviva was notified by the 

NYSE that the average closing price of Common Stock had fallen below $1.00 per share over a 

period of 30 consecutive trading days, which is the minimum average closing price required to 

maintain continued listing on the NYSE under Section 802.01C of the NYSE Listed Company 

Manual (the “NYSE Manual”).  The NYSE Manual allows listed companies to cure such 

deficiency within the following six months if, on the last trading day of any calendar month during 

the cure period, the company has a closing share price of at least $1.00 and an average closing 

share price of at least $1.00 over the 30 trading-day period ending on the last trading day of that 

month.  On February 2, 2024, the Company notified the NYSE of its intent to cure this deficiency, 

as required by Section 802.01C of the NYSE Manual. 

38. As of the Petition Date, Enviva has approximately 74.7 million shares of Common 

Stock outstanding, trading at approximately $0.40 per share.  The Riverstone Entities14 collectively 

hold approximately 32.4 million of these shares. 

 
14  The “Riverstone Entities” are Riverstone Echo Rollover Holdings, L.P., Riverstone Echo Continuation 

Holdings, L.P., and Riverstone Echo PF Holdings, L.P. 
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ix. Unencumbered Property 

39. Pursuant to and in connection with the Prepetition Senior Secured Credit 

Documents, the Prepetition Loan Parties granted to the Prepetition Agent, for the benefit of the 

Prepetition Secured Parties, a security interest in and fully perfected first-priority liens on the 

Prepetition Collateral (such liens, the “Prepetition Liens”), and the Prepetition Secured Lenders 

indicated they would contest any efforts to “prime” such Prepetition Liens.  As of the Petition Date, 

certain of the Debtors’ assets are not Prepetition Collateral subject to Prepetition Liens, and the 

Debtors propose to grant first-priority liens on (and security interests in) such assets as partial 

security in respect of the DIP Facility (such first-priority liens on Unencumbered Property, 

together with any other first-priority liens contemplated by Interim Order, other than the DIP Epes 

Liens, the “DIP 1L Liens”). 

40. In particular, certain Debtors own long-term ground leases for the use of a port in 

Pascagoula, Mississippi and a wood pellet production facility in Waycross Georgia, as well as the 

real estate owned at the Bond Plant, all of which the Debtors believe are currently unencumbered 

by the Prepetition Liens (any unencumbered assets of the Debtors, the “Unencumbered 

Property”).  Among other collateral, Debtor Enviva, LP’s equity interest (the “EWH Equity 

Interest”) in Enviva Wilmington Holdings, LLC (“EWH”), although already encumbered by a lien 

in favor of its joint-venture counterparty (securing certain contingent indemnification obligations 

of the Debtors), also presents a source of collateral and will be secured by junior liens on the EWH 

Equity Interest (such liens, the “DIP EWH Liens”). 

41. The Epes Plant, though encumbered by the NMTC Liens, also presents a substantial 

source of value in respect of the DIP Facility.  As proposed, the DIP Facility will also be secured, 

among other things, by junior liens on the Epes Plant (the “DIP Epes Liens”). 
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B. The Debtors’ Prepetition DIP Financing Marketing Efforts 

42. As described in further detail in the Tempke Declaration, beginning in 

November 2023, Lazard assisted the Company in actively engaging with and soliciting various 

creditors, equity holders, strategic partners, and other third parties regarding their interest in 

participating in a prospective bridge financing to support the Company’s efforts to successfully 

complete a comprehensive restructuring of its existing indebtedness on an out-of-court basis.  This 

was designed to facilitate the Company’s successful completion of a comprehensive refinancing, 

recapitalization, or restructuring of its existing indebtedness on an out-of-court basis. 

43. Lazard engaged in discussions with over 30 parties regarding potential out-of-court 

bridge financing, including both strategic and financial institutions, with 20 of those parties 

executing NDAs.  Lazard managed a customary due diligence process with parties under NDA, 

where interested parties received private-side information on the Company’s assets, financial 

forecasts, and follow-up diligence, as well as access to both management and the Advisors 

(as necessary) to facilitate the due diligence process.  The Company obtained preliminary 

proposals from five parties in respect of out-of-court bridge financings by mid-January. 

44. None of these proposals, however, solved the Company’s near-term capital 

structure issues and potential defaults under the various instruments that govern the Prepetition 

Funded Debt.  Given operational performance and deterioration in the Company’s liquidity 

position, the quantum of incremental capital that investors were willing to provide on an out-of-

court basis would not meet the capital needs of the business.  Several parties also indicated that 

they were only interested in providing financing on an out-of-court basis once there were greater 

certainty in respect of the Company’s RTB efforts.  Notwithstanding these considerations, Lazard 

continued to work with multiple parties throughout January and February to refine financing 
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proposals and provide additional diligence to build understanding among parties as to the 

evolving situation. 

45. While Lazard continued to explore out-of-court bridge financings, the Company’s 

operational performance continued to encounter challenges.  By mid-January 2024, Lazard’s focus 

expanded to solicit proposals for more comprehensive out-of-court and in-court solutions to its 

capital structure, including debtor-in-possession financing.  Meanwhile, on January 15, 2024, 

the Company’s Board of Directors voted to forego the required semiannual interest payment under 

the 2026 Notes and enter the Grace Period.  This decision preserved an additional $24.4 million in 

cash.  However, any further extension of the Grace Period or related forbearance would require 

certain waivers and consents from the Prepetition Secured Parties and other holders of the 

Company’s Prepetition Funded Debt. 

46. As part of soliciting the DIP Financing, Lazard reached out to several of the parties 

that were previously contacted for the bridge financing process, but also broadened this process to 

include additional parties that may have been interested in providing DIP Financing.  These parties 

included significant holders of Prepetition Funded Debt, as well as third-party investors not 

previously involved in these processes.  In total, Lazard connected with more than 20 parties in 

respect of DIP Financing, with 17 of those parties executing an NDA.  During this time, Lazard 

also continued its negotiations with parties interested in providing out-of-court financing for the 

Company.  By exploring both in- and out-of-court proposals for financing, Lazard was able to 

create interest and generate competitive tension among potential sources of financing for an 

in-court process. 

47. In January 2024, while Lazard explored potential in-court and out-of-court 

financing solutions with other parties, Lazard and the Debtors also pursued and received in-court 
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and out-of-court proposals from the Ad Hoc Group.  As it became clearer that an out-of-court 

approach was unlikely to result in an executable restructuring, the Debtors sought to negotiate the 

best possible terms of an in-court proposal with the Ad Hoc Group.  In this context, and with a 

competitive process still ongoing, the Ad Hoc Group conveyed a desire to work constructively 

with the Company on a holistic deleveraging transaction to be implemented as part of an 

in-court restructuring. 

48.  While negotiating possible in-court solutions with the Ad Hoc Group, 

the Company also refocused its out-of-court efforts on a potential refinancing of the Senior 

Secured Credit Facility.  As part of that work, the Company and Lazard found significant interest 

from a consortium of debt and strategic investors (the “Consortium”), some of whom had been 

extensively engaged in the Company’s previous bridge-financing process.  While the Company’s 

discussions with the Consortium initially were focused on a potential out-of-court solution, 

the Consortium ultimately indicated it would only provide a shorter-term bridge to an eventual 

in-court restructuring.  Ultimately, the Company received three DIP financing proposals, including 

proposals from the Ad Hoc Group (which evolved into the DIP Facility proposed in this Motion), 

the Consortium (whose proposal initially included some out-of-court runway), and a third potential 

financing party within the Company’s capital structure, which was withdrawn in early 

February 2024. 

49. The Company and the Advisors negotiated with each of these potential financing 

sources, exchanging counterproposals and engaging in negotiations, in each case, throughout 

January and the first two weeks of February with both the Ad Hoc Group and the Consortium.  

The Company was able to create competitive tension among various parties for alternative 
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DIP financing proposals, including the ultimately accepted proposal from the Ad Hoc Group, 

which contained numerous terms advantageous to the Debtors and their estates.  

50. Throughout early February, the Company engaged in extensive negotiations in 

good faith with the Consortium and the Ad Hoc Group.  The Consortium ultimately withdrew its 

proposal on February 12, 2024.  Upon withdrawal of the Consortium’s proposal, the Company 

shifted all its efforts to finalize the terms of a deal with the Ad Hoc Group.  The Company and the 

Ad Hoc Group reached agreement in principle on February 13, 2024, just two days before the 

Grace Period concluded.  Notably, the Ad Hoc Group was willing to provide the Debtors with the 

DIP Facility on a non-priming basis, even though the Ad Hoc Group held requisite amounts of the 

Senior Secured Credit Facility sufficient to provide self-priming, debtor-in-possession financing, 

as is customary in many chapter 11 restructurings.  Moreover, the Ad Hoc Group offered, as part 

of the DIP Financing, to provide the Debtors with necessary consent to use Cash Collateral and 

other Collateral, in connection with a negotiated adequate protection package compatible with the 

DIP Facility. 

51. In an effort to finalize the requisite details of the RSA and the DIP Financing—and 

ensure a smooth transition into these chapter 11 cases—the Ad Hoc Group facilitated two 

short-term forbearances in respect of the Company’s payment obligations under the 2026 Notes 

and potential cross-defaults under the Prepetition Senior Secured Credit Agreement, the Epes 

Green Bonds, and the Bond Green Bonds.  A transaction committee of the Debtors’ Board 

recommended entry into the forbearance agreements with the Ad Hoc Group, including the 

agreements in principle, and later similarly recommended entry into the DIP Facility and the 

RSA, respectively. 
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52. The DIP Facility reflects the care and effort the Company and the Advisors devoted 

to pursuing the best interests of the Debtors and their estates and stakeholders.  The Debtors 

negotiated with the Ad Hoc Group to craft the DIP Facility around the DIP 1L Liens, the DIP Epes 

Liens, and a second-priority junior lien on the Prepetition Collateral (such junior lien, together 

with the DIP 1L Liens, the DIP EWH Liens, and the DIP Epes Liens, the “DIP Liens”).   

C. Events Leading to the Debtors’ Entry Into the Restructuring Support Agreement 

53. As is set forth more fully in the Nunziata Declaration, the Company has faced 

significant headwinds during the past year.  These challenges were disclosed, among other sources, 

in the Form 10-K that Enviva filed with the Securities and Exchange Commission on 

November 9, 2023 (the “Q3 10-K”).  The Q3 10-K attracted significant attention from various 

holders of the Company’s funded indebtedness, including the Ad Hoc Group, as well as the debt 

and equity markets more broadly, all as more fully described in this Motion and the 

Nunziata Declaration.   

54. In addition to its discussions with other stakeholders, the Company engaged the Ad 

Hoc Group in extensive negotiations prior to and during the Grace Period regarding the possibility 

of either an out-of-court or in-court resolution of its challenges.  After vigorous negotiations at 

arm’s length, Enviva and its Debtor affiliates entered into that certain Restructuring Support 

Agreement, dated March 12, 2024 (as amended, restated, amended and restated, or otherwise 

modified from time to time, the “RSA”), which obligates the Ad Hoc Group (including, without 

limitation, on behalf of any cross-holdings in respect of the Prepetition Senior Secured Credit 

Facility, the Epes Green Bonds, and the Bond Green Bonds) to support the Debtors’ restructuring 

through these chapter 11 cases in exchange for certain rights of review and consent.  

While additional information regarding the RSA is set forth in the Nunziata Declaration, the 

Debtors believe the support of the Ad Hoc Group is crucial to the success of these chapter 11 cases. 
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D. The Debtor’s Liquidity Needs and the Proposed DIP Facility 

55. As set forth in the First Day Declarations, the Rajcevich DIP Declaration, and the 

Tempke Declaration, the Debtors require an immediate infusion of liquidity.  As of the Petition 

Date, the Debtors have insufficient liquidity to maintain normal business operations for the full 

length of these chapter 11 cases and fund in full the administrative costs incurred in connection 

therewith.  Without access to the DIP Facility—and as set forth in greater detail in the Rajcevich 

DIP Declaration—the Debtors would have limited cash on hand, and would likely be unable to 

generate sufficient levels of operating cash flow in the ordinary course of business to cover the 

working capital needs and the projected administrative costs of these chapter 11 cases.   

56. The proceeds of the DIP Loans and Notes will be used for, among other things, 

making payments integral to the Debtors’ business operations, paying administrative costs 

associated with these chapter 11 cases, and satisfying working capital needs in the ordinary course 

of business.  Moreover, the liquidity to be provided under the DIP Facility combined with access 

to existing Cash Collateral will enable the Debtors to fund their operations during the course of 

these chapter 11 cases and maximize the value of their estates for the benefit of creditors and all 

stakeholders.  Specifically, the proceeds of the DIP Loans and Notes will allow the Debtors to 

reorganize in accordance with the specific milestones and timelines set forth in the RSA, which the 

Debtors believe will minimize administrative costs associated with these chapter 11 cases and 

maximize value for creditors and other stakeholders. 

57. The terms and conditions of the DIP Documents are reasonable and appropriate 

under the circumstances and are an essential component of the restructuring contemplated by the 

Debtors in these chapter 11 cases.  Based upon the Debtors’ liquidity needs, the current state of 

debt capital markets for renewable energy companies, and Lazard’s recent inquiries to potential 

debtor-in-possession financing sources, the Debtors do not believe alternative sources of financing 
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are readily available on better or comparable terms than those of the DIP Facility Agreement.  

Additionally, the Debtors do not believe it would possible to administer the Debtors’ chapter 11 

estates solely on a “cash collateral” basis. 

58. The DIP Facility and the consensual use of Cash Collateral are the product of 

good-faith, arm’s-length negotiations with the Ad Hoc Group, and are an essential component of 

the restructuring contemplated by these chapter 11 cases.  The terms of the DIP Facility Agreement 

were heavily negotiated by third-party advisors to obtain the best possible outcome under these 

circumstances.  Based on the foregoing, the DIP Financing—including all fees payable in 

connection therewith—represents the best financing option available to address the Debtors’ 

liquidity needs under these circumstances.  Additionally, the terms and conditions of the 

DIP Facility Agreement are reasonable and appropriate under the circumstances.  The Debtors 

submit that the terms and conditions of the DIP Financing are reflective of market terms for 

financings of this type. 

59. The DIP Facility will provide the Debtors with immediate access to liquidity that 

is necessary to ensure that administrative costs are paid in full during the pendency of these 

chapter 11 cases and value is preserved for the benefit of the Debtors’ creditors and other 

stakeholders.  Accordingly, the DIP Facility should be approved on the terms and conditions 

described in the DIP Facility Agreement and the Interim Order.  Entry into the DIP Facility reflects 

a sound exercise of the Debtors’ business judgment. 

E. The DIP Syndication Procedures 

60. In accordance with the RSA and the “DIP Commitment Letter” (as defined in the 

DIP Facility Agreement) the Company must use commercially reasonable efforts to assist the 

Administrative Agent, Barclays Bank PLC, and the “Commitment Parties” (as defined in the 

DIP Facility Agreement) in connection with the syndication of the DIP Facility to certain holders 
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of Common Stock.  The procedures for that syndication process are attached hereto as Exhibit D 

(the “Syndication Procedures”) and the notice and instruction form for that syndication process is 

attached hereto as Exhibit E (the “Syndication Notice and Instructions”), including the 

subscription forms contained therein (the “Syndication Subscription Forms”). 

61. The Debtors believe that the Syndication Procedures provide a fair and reasonable 

opportunity to participate in the DIP Facility, as the syndication will be open to all holders of 

Common Stock as of a specified record date that are (a) eligible under the Securities Act of 1933 

and (b) not the Borrower under the DIP Facility Agreement with equal treatment to all potential 

participants.  The Debtors also believe that the timeline and requirements for participation are 

reasonable under the circumstances.  The Syndication Procedures, the Syndication Notice and 

Instructions, and the Syndication Subscription Forms have been designed to clearly communicate 

the requirements for participation and to efficiently transmit all materials necessary 

for participation. 

62. The principal terms of the Syndication Procedures are summarized in the 

following chart:15 

SUMMARY OF SYNDICATION PROCEDURES 
Timeline March 11, 2024: Participation Record Date  

Date of Interim Order (“T”) + 1 day: Commitment solicitation commencement date  

T + 14 days at 5:00 p.m., prevailing Eastern Time: Deadline for Eligible Holders to 
submit Syndication Subscription Forms to Information Agent  

T + 28 days at 5:00 p.m., prevailing Eastern Time: Deadline for the Participating Eligible 
Holders to fund, unless otherwise agreed 

Syndication Each Eligible Holder that is a beneficial owner of Common Stock shall have the 
opportunity (the “Opportunity”) to subscribe to the Tranche A Commitment and the 
Tranche B Commitment, in each case subject in all respects to the terms and conditions 
of the Syndication Procedures and the applicable subscription documents. 

 
15  The following summary of the terms of the Syndication Procedures is subject entirely to the respective terms 

thereof.  If there are any inconsistencies between the following summary and the Syndication Procedures, then 
the Syndication Procedures shall control.  Unless otherwise indicated, capitalized terms used in the following 
summary shall share the meanings ascribed to them in the Syndication Procedures. 
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Eligibility An “Eligible Holder” is each person or entity that is (a) an institutional accredited 
investor within the meaning of Rule 501(a)(1), (2), (3) or (7) under the Securities Act or 
an entity in which all of the equity investors are such institutional accredited investors 
(an “IAI”), (b) a beneficial owner of Common Stock on March 11, 2024 
(the “Record Date”), and (c) not the Borrower. An Eligible Holder may designate 
another entity that is a partner, affiliate or related party of such Eligible Holder to be a 
subscriber in the Opportunity. The Company will take reasonable steps to verify each 
participant’s status as an IAI and will determine submissions to be invalid if it cannot 
make such verification.   

Commencement  The Debtors will commence the syndication process by (a) filing a Form 8-K with the 
SEC announcing the commencement of and briefly describing the syndication process 
and directing interested Eligible Holders to Kurtzman Carson Consultants LLC 
(the “Information Agent”) and (b) using reasonable efforts to send the relevant 
subscription documents to as many Eligible Holders as is reasonably practicable under 
the circumstances.  

Eligible Holders interested in participating in the DIP Facility must obtain copies of the 
relevant subscription documents, if they do not have them already. The subscription 
documents include a Subscription Form (together with instructions), an Assignment and 
Acceptance to the DIP Facility Agreement, and such other documents as the 
Co-Administrative Agents may reasonably require.  Copies of the relevant subscription 
documents may be obtained at www.kccllc.com/enviva or by contacting the 
Information Agent. 

Expiration  The syndication solicitation process will expire at 5:00 p.m., prevailing Eastern Time, 
14 days after entry of the Interim Order, unless extended earlier or terminated 
(the “Expiration Time”), in accordance with the applicable subscription documents, and 
which extension will be made by public announcement by the Debtors in a press release 
or Form 8-K.  The deadline for Participating Eligible Holders to fund will be at 5:00 p.m., 
prevailing Eastern Time, 28 days after entry of the Interim Order, unless 
otherwise agreed. 

Participation To participate in the Opportunity, Eligible Holders must (a) complete and execute the 
subscription documents provided by the Information Agent, including a Subscription 
Form, an Assignment and Acceptance to the DIP Facility Agreement, and such other 
documents as the Co-Administrative Agents may reasonably require and (b) deliver such 
subscription documents to Information Agent on or before the Expiration Time. Eligible 
Holders that do not to return the applicable subscription documents to the Information 
Agent by the Expiration Time will not be permitted to participate as lenders in the 
DIP Financing. 

Notices All notices and other communications required to be delivered to the Information Agent 
pursuant to the Syndication Procedures shall be made in writing, or by any 
telecommunication device capable of creating a written record, and addressed to the 
Information Agent. 

Termination; Return 
of Payment 

If the Court does not enter the Final Order, the DIP Facility Agreement terminates prior 
to the Final Order Funding Availability Date or the syndication process is terminated for 
any reason, the subscription documents submitted by participating Eligible Holders will 
terminate and the Administrative Agent will immediately return by wire funds transferred 
by such Eligible Holders to the escrow account. 

Funding Upon the allocation of the Commitments and satisfaction of any conditions precedent in 
the DIP Facility Agreement (or waiver in accordance with the terms thereof), the Escrow 
Agent (as defined in the Subscription Form) will disburse the funds in the Escrow 
Account funded by participating Eligible Holders in respect of the Initial Tranche A 
Loans and the Initial Tranche A Notes to the DIP Fronting Creditor, in accordance with 
the terms of the DIP Facility Agreement and other relevant documentation relating to the 
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DIP Facility, and record the Loans in a register for the DIP Facility. On each Delayed 
Draw Borrowing Date, the Escrow Agent will disburse the funds in the Escrow Account 
in respect of the Delayed Draw Term Loans and the Delayed Draw Notes to the Company, 
in accordance with the terms of the DIP Facility Agreement and other relevant 
documentation relating to the DIP Facility, and record the DIP Loans in a register for the 
DIP Facility. 

E. Tranche A Participation Election 

63. The DIP Facility also includes a provision allowing each DIP Creditor holding 

Tranche A Loans and/or Tranche A Notes to subscribe for the purchase of equity in the reorganized 

Debtors at a price equivalent to the price established pursuant to any equity rights offering or 

similar arrangement provided for a plan of reorganization in these chapter 11 cases, up to the 

principal amount of any Tranche A Loans and/or Tranche A Notes held by such DIP Creditor, with 

the purchase price for such equity to be satisfied by offset against repayment of the applicable 

portion of the principal amount of such Tranche A Loans and/or Tranche A Notes (the “Tranche A 

Participation Election”).   

64. The proposed terms of any equity rights offering, the related purchase price, and 

the existence or magnitude of any discount to plan total enterprise value have not yet been 

determined, and will, in all events, be subject to approval by the Court upon subsequent motion.  

Likewise, any issuance of equity in the reorganized Debtors, and any findings as to the total 

enterprise value and plan equity value of the reorganized Debtors, are subject to Court approval of 

a chapter 11 plan and evaluation in connection with confirmation thereof.  The inclusion of the 

Tranche A Participation Election was an integral part of the negotiations with the Ad hoc Group 

and creates greater flexibility upon exit by potentially reducing the magnitude of any equity rights 

offering or other capital solutions which otherwise could be needed to repay fully the DIP Claims 

in cash.  The Debtors respectfully submit that the Tranche A Participation Election is fair, 

reasonable, and consistent with comparable DIP financings that contain provisions for equitization. 
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BASIS FOR RELIEF REQUESTED 

A. Entry Into the DIP Facility Is a Sound Exercise of the Debtors’ Business Judgment. 

65. After extensive marketing and analysis, the Debtors have concluded that the 

DIP Financing is the best financing option available to the Debtors.  The Debtors request that the 

Court authorize, as an exercise of the Debtors’ sound business judgment, the Debtors’ (a) entry 

into the DIP Documents, (b) access to the DIP Facility, and (c) use of credit advanced under the 

DIP Facility and Cash Collateral in accordance with the form of budget attached hereto as 

Exhibit C (as modified from time to time in accordance with the Interim Order and the DIP 

Facility Agreement), including, without limitation, in connection with the Adequate Protection 

Package. 

66. If an agreement to obtain secured credit does not run afoul of the provisions of, 

and policies underlying, the Bankruptcy Code, courts typically afford considerable deference to 

debtors in acting in accordance with their sound business judgment in obtaining such credit.  

See, e.g., In re Intelsat S.A., No. 20-32299 (KLP) (Bakr. E.D. Va. June 9, 2020) 

(approving postpetition loan and receivables facility as a sound and prudent exercise of the 

debtors’ business judgment); In re Guitar Ctr., Inc., No. 20-34656 (KRH) 

(Bankr. E.D. Va. Dec. 17, 2020) (approving the terms of the debtor-in-possession facility and 

related loan as a fair and reasonable exercise of the debtors’ business judgement); In re Ascena 

Retail Grp., No. 20-33113 (KRH) (Bankr. E.D. Va. Sept. 10, 2020) (finding that the debtors’ 

decisions regarding cash collateral and postpetition funding are a prudent exercise of its 

business judgement); In re Republic Airways Holdings Inc., 2016 WL 2616717, at *11 

(Bankr. S.D.N.Y. May 4, 2016); In re Los Angeles Dodgers LLC, 457 B.R. 308, 313 

(Bankr. D. Del. 2011) (“Debtors correctly posit that courts will almost always defer to the business 

judgment of a debtor in the selection of a lender.”); In re Trans World Airlines, Inc., 163 B.R. 964, 
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974 (Bankr. D. Del. 1994) (approving postpetition loan and receivables facility because such 

facility “reflect[ed] sound and prudent business judgment”); In re Ames Dep’t Stores, Inc., 

115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990) (“[C]ases consistently reflect that the court’s discretion 

under section 364 is to be utilized on grounds that permit reasonable business judgment to be 

exercised so long as the financing agreement does not contain terms that leverage the bankruptcy 

process and powers or its purpose is not so much to benefit the estate as it is to benefit a party-

in-interest.”). 

67. Courts generally will not second-guess a debtor’s business decisions when those 

decisions involve a minimum level of care in arriving at the decision on an informed basis, in good 

faith, and in the honest belief that the action was taken in the best interests of the debtor.  

See, e.g., In re Los Angeles Dodgers LLC, 457 B.R. at 313.  To determine whether the business 

judgment test is met, “the court ‘is required to examine whether a reasonable business person 

would make a similar decision under similar circumstances.’”  In re Dura Auto. Sys. Inc., 

2007 WL 7728109, at *97 (Bankr. D. Del. Aug. 15, 2007) (citations omitted); In re Montgomery 

Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999) (observing that courts require only that 

debtors “show that a sound business purpose justifies such actions”) (citations omitted). 

68. Under the circumstances, the Debtors’ determination to obtain the debtor-in-

possession financing under the terms and conditions of the DIP Documents represents a sound 

exercise of their business judgment following a careful evaluation of the limited range of 

alternatives available.  First, without access to the DIP Facility, the Debtors will be unable to pay 

the ongoing operating expenses necessary to sustain their operations, which would irreparably 

depress the value of the Debtors’ business as a going concern and impair recoveries ultimately 

available to creditors and other stakeholders.  Second, the Debtors negotiated the DIP Facility 
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Agreement and the other DIP Documents with the DIP Secured Parties in good faith, at arm’s 

length, and with the assistance of the Advisors.  The Debtors believe that the terms and conditions 

of the DIP Facility Agreement comprise the most favorable terms on which postpetition financing 

can be obtained.  Third, the Debtors believe that the terms and conditions of the DIP Facility 

Agreement are reflective of market terms for financings of this type.  Accordingly, the Court 

should authorize the Debtors’ entry into the DIP Documents as a reasonable exercise of the 

Debtors’ business judgment. 

B. The Court Should Authorize the Debtors to Grant Liens and Superpriority Claims 
Under Section 364(c) of the Bankruptcy Code in Accordance with the 
DIP Documents. 

69. The Debtors propose to obtain financing under the DIP Facility by providing the 

DIP Secured Parties with security interests and liens as set forth in the DIP Documents pursuant 

to section 364(c) of the Bankruptcy Code.  Specifically, the Debtors propose to provide the 

DIP Secured Parties with the DIP Liens, subject and subordinate for the avoidance of doubt, 

in each case only to Prepetition Liens, the NMTC Liens, and the Carve-Out, and any prior liens 

validly perfected and in effect as of the Petition Date or validly perfected thereafter, respectively. 

70. The Debtors submit they have satisfied the requirements for relief under 

section 364(c) of the Bankruptcy Code, which provides:  

If the trustee is unable to obtain unsecured credit allowable and 
under section 503(b)(1) of this title as an administrative expense, 
the court, after notice and a hearing, may authorize the obtaining of 
credit or the incurring of debt:  

1) with priority over any or all administrative expenses of the 
kind specified in section 503(b) or 507(b) of this title;  

2) secured by a lien on property of the estate that is not 
otherwise subject to a lien; or  

3) secured by a junior lien on property of the estate that is 
subject to a lien. 

11 U.S.C. § 364(c).  
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71. To satisfy the requirements of section 364(c), courts consider whether (a) the debtor 

made reasonable effort, but failed, to obtain unsecured credit under sections 364(a) and 364(b) of 

the Bankruptcy Code, (b) the credit transaction benefits the debtor as necessary to preserve estate 

assets, and (c) the terms of the credit transaction are fair, reasonable, and adequate, given the 

circumstances of the debtor and proposed lender.  See, e.g., In re Republic Airways Holdings Inc., 

2016 WL 2616717, at *11; In re Los Angeles Dodgers LLC, 457 B.R. at 312–13; In re Ames Dep’t 

Stores, Inc., 115 B.R. at 40; In re Aqua Assoc., 123 B.R. 192, 195–99 (Bankr. E.D. Pa. 1991).  

However, section 364 imposes no duty to seek credit from every conceivable lender.  

E.g., In re Reading Tube Indus., 72 B.R. 329, 332 (Bankr. E.D. Pa. 1987) (citation omitted) ; 

In re Intelsat S.A., No. 20-32299 (KLP) (Bakr. E.D. Va. June 9, 2020) (finding that no credit was 

reasonably available on better terms); In re Guitar Ctr., Inc., No. 20-34656 (KRH) 

(Bankr. E.D. Va. Dec. 17, 2020) (same); In re Ascena Retail Grp., No. 20-33113 (KRH) 

(Bankr. E.D. Va. Sept. 10, 2020) (same).  

72. A debtor need only demonstrate “by a good[-]faith effort that credit was not 

available without” the protections afforded to potential lenders by sections 364(c) of the 

Bankruptcy Code.  In re Snowshoe Co., 789 F.2d 1085, 1088 (4th Cir. 1986); see also In re Plabell 

Rubber Prods., Inc., 137 B.R. 897, 900 (Bankr. N.D. Ohio 1992); In re Ames Dep’t Stores, 115 

B.R. at 37–39 (noting that the debtor must point to reasonable efforts to seek other sources of 

financing under section 364(a) and (b)).  Prior to the Petition Date—and as is further detailed in 

the Tempke Declaration—the Debtors contacted numerous parties to seek proposals for 

postpetition financing.  No offers were submitted on an unsecured basis.  The DIP Facility is 

instead secured by the DIP Liens. 
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73. Accordingly, the Debtors submit that the requirement of section 364 that alternative 

credit on more favorable terms be unavailable to the Debtors is satisfied.  The Court should, 

therefore, authorize the Debtors to provide the DIP Secured Parties with superpriority 

administrative expense status for the obligations under the DIP Facility, as provided for in 

section 364(c)(1) of the Bankruptcy Code, with DIP 1L Liens pursuant to section 364(c)(2) of the 

Bankruptcy Code, and with a second-priority junior lien on the Prepetition Collateral pursuant to 

section 364(c)(3) of the Bankruptcy Code, subject to the priorities for such liens and claims as set 

forth in the Interim Order.  Notably, the Debtors were able to secure commitments to provide the 

DIP Facility from the DIP Secured Parties without needing to seek priming liens under 

section 364(d) of the Bankruptcy Code. 

74. Moreover, the DIP Facility is necessary to preserve the value of the Debtors’ 

estates.  As is further detailed in the Rajcevich DIP Declaration, the Debtors require immediate 

access to the DIP Facility and to Cash Collateral to continue their operations and preserve their 

going-concern value for the benefit of their creditors and all stakeholders.  The Debtors have 

experienced fluctuations in their cash flows, which—should they continue—will affect their ability 

to pay trade creditors and satisfy other obligations that arise in the ordinary course of business, the 

non-payment of which would have adverse effects on the Debtors’ operations.  The Debtors are 

also experiencing significant liquidity pressures that—should they continue—will likewise affect 

their ability to meet these same obligations, with the same potential consequences. 

75. Third, the terms and conditions of the DIP Documents are justified under the 

circumstances.  The DIP Facility comprises the most favorable source of postpetition financing 

available to the Debtors, the terms and conditions of the DIP Documents were heavily negotiated 

over the course of several weeks, and the parties have carefully ensured that it will provide the 
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Debtors with sufficient liquidity to administer these chapter 11 cases.  Absent the liquidity 

provided by the DIP Facility—which will allow the Debtors to meet their working capital needs 

during the pendency of these chapter 11 cases—the value of the Debtors’ business would be 

depressed to the detriment of creditors and all stakeholders.   

76. The Tranche A Participation Election is similar to mechanisms approved by courts 

in other large and complex chapter 11 cases and reasonable under the circumstances as part of the 

overall consideration in respect of the DIP Facility.  See, e.g., In re SAS AB, No. 22-10925 (MEW) 

(Bankr. S.D.N.Y. Nov. 21, 2023); In re Party City Holdco Inc., No. 23-90005 (DRJ) 

(Bankr. S.D. Tex. Mar. 3, 2023); In re Grupo Aeromexico, S.A.B. de C.V., No. 20-11563 (SCC) 

(Bankr. S.D.N.Y. Oct. 13, 2020); In re Avianca Holdings S.A., No. 20-11133 (MG) 

(Bankr. S.D.N.Y. Oct. 5, 2020).  Moreover, the Tranche A Participation Election does not 

hard-wire or ask this Court to hard-wire the terms of any chapter 11 plan at this juncture.  

The pricing of any equity issued in connection with the Tranche A Participation Election will be 

determined only in connection with the structuring of a chapter 11 plan and tailored to facilitate 

participation in accordance with the negotiated package achieved with the Ad Hoc Group (and, the 

Debtors expect, an equity rights offering) at a later stage in the case, all subject to further approvals 

from this Court.  The Tranche A Participation Election is a highly integral component of the 

extensively negotiated DIP Financing. 

77. The Syndication Procedures are likewise similar to mechanisms approved by courts 

in other large and complex chapter 11 cases and reasonable under the circumstances as part of the 

overall consideration in respect of the DIP Facility.  See, e.g., In re Diamond Sports Grp., LLC, 

No. 23-90116 (CML) (Bankr. S.D. Tex. Feb. 26, 2024).  The Syndication Procedures are tailored 
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to facilitate participation in accordance with the negotiated package achieved with the Ad Hoc 

Group and comprise a highly integral component of the extensively negotiated DIP Financing. 

78. The Debtors believe that the terms of the DIP Facility, as set forth in the DIP 

Facility Agreement, are fair, reasonable, and adequate.  For all these reasons, the Debtors submit 

that they have satisfied the standard for obtaining postpetition financing pursuant to section 364(c) 

of the Bankruptcy Code.  

C. The Court Should Approve the Proposed Adequate Protection Package. 

79. In addition to the proceeds of the DIP Loans and Notes, the Debtors require use of 

Cash Collateral for working capital to preserve their business operations and to administer these 

chapter 11 cases.  Section 363(c) of the Bankruptcy Code governs a debtor’s use of a secured 

creditor’s cash collateral.  Section 363(c) provides, in pertinent part, that: 

The trustee may not use, sell, or lease cash collateral . . . unless— 

(A) each entity that has an interest in such cash collateral 
consents; or 

(B) the court, after notice and a hearing, authorizes such use, 
sale, or lease in accordance with the provisions of this section. 

11 U.S.C. § 363(c)(2).  Furthermore, section 363(e) provides that “on request of an entity that has 

an interest in property . . . proposed to be used, sold or leased, by the trustee, the court, with or 

without a hearing, shall prohibit or condition such use, sale, or lease as is necessary to provide 

adequate protection of such interest.”  11 U.S.C. § 363(e). 

80. Section 362(d)(1) provides for adequate protection of interests in property due to 

the imposition of the Automatic Stay.  E.g., In re Cont’l Airlines, 91 F.3d 553, 556 (3d Cir. 1996) 

(en banc).  Courts assess the sufficiency of adequate protection on a case-by-case basis.  

See, e.g., In re Swedeland Dev. Grp., Inc., 16 F.3d 552, 564 (3d. Cir. 1994); In re Satcon Tech. 

Corp., 2012 WL 6091160, at *6 (Bankr. D. Del. Dec. 7, 2012); In re N.J. Affordable Homes Corp., 
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2006 WL 2128624, at *14 (Bankr. D.N.J. June 29, 2006) ; In re Columbia Gas Sys., Inc., 1992 

WL 79323, at *2 (Bankr. D. Del. Feb. 18, 1992); see also In re Dynaco Corp., 162 B.R. 389, 394 

(Bankr. D.N.H. 1993) (citing 2 Collier on Bankruptcy ¶ 361.01[1] at 361–66 (15th ed. 1993) 

(explaining that adequate protection can take many forms and “must be determined based upon 

equitable considerations arising from the particular facts of each proceeding”). 

81. The Debtors propose to provide the Prepetition Secured Lenders with the Adequate 

Protection Package, which contemplates a variety of customary adequate protection to protect their 

interests in the Debtors’ property from any diminution in value of the Prepetition Collateral 

(including, as applicable, Cash Collateral) resulting from the use of the Cash Collateral by the 

Debtors and the imposition of the Automatic Stay.  Such adequate protection includes a valid, 

perfected replacement security interest in and lien upon all of the DIP Collateral that is senior to 

all other liens, but subject and subordinate only to (a) the Carve-Out, (b) the DIP Liens (with 

respect to DIP Collateral that is not Prepetition Collateral) and any liens, if any, that are senior to 

the DIP Liens with respect to such property, and (c) any Prior Liens on Prepetition Collateral (such 

security interests and liens, collectively the “Adequate Protection Liens”). 

82. The Debtors likewise propose to provide the Prepetition Secured Lenders with an 

allowed superpriority administrative expense claim as contemplated by section 507(b) of the 

Bankruptcy Code, which shall be payable from and have recourse to all DIP Collateral and all 

proceeds thereof (excluding Avoidance Actions and the Avoidance Proceeds) and have priority in 

payment over any and all administrative expenses of the kind specified or ordered pursuant to any 

provision of the Bankruptcy Code, except for the Carve-Out and the DIP Superpriority Claims 

(such allowed superpriority administrative expense claim, the “507(b) Claim”).  The DIP Credit 

Parties also propose, as further adequate protection, to provide current cash payments of the 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 49 of 311



50 

reasonable and documented prepetition and postpetition fees and expenses of the advisors to the 

Ad Hoc Group and the Prepetition Agent, respectively, subject to the terms of any fee letter of 

either party with the Debtors (such fees, the “Prepetition Secured Parties Adequate 

Protection Fees”). 

83. The Debtors lastly intend to provide for current cash payment during the chapter 11 

cases of all accrued interest in respect of Prepetition Senior Secured Debt under the Prepetition 

Senior Secured Credit Agreement as such interest becomes due and payable at the contractual rate 

thereunder (such interest, the “Prepetition Interest” and together with the Adequate Protection 

Liens, the 507(b) Claim, and the Prepetition Secured Parties Adequate Protection Fees, 

the “Adequate Protection Package”).  The Debtors, therefore, submit that the Adequate Protection 

Package is appropriate.  The Debtors’ provision of adequate protection is not only necessary to 

protect against any diminution in value, but is fair and appropriate under the circumstances of these 

chapter 11 cases to ensure that the Debtors are able to continue using the Cash Collateral, subject 

to the terms and limitations set forth in the Interim Order, for the benefit of all parties in interest 

and their estates. 

84. Moreover, the Debtors submit that no adequate protection other than the Adequate 

Protection Package is required to be provided in connection with the relief set forth herein.  

The Adequate Protection Package was negotiated in good faith and at arm’s length by the Debtors 

and the Ad Hoc Group, whose ranks well exceed the Required Lender threshold under the 

Prepetition Senior Secured Credit Agreement and are the only parties able to provide such consents 

under the Prepetition Senior Secured Credit Agreement and applicable law.  The Adequate 

Protection Package is being provided in connection with the consensual use of Cash Collateral, 

which is critical to the operation of the Debtors’ estates.  Notably, again, the DIP Financing does 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 50 of 311



51 

not contemplate any “priming” for which adequate protection would otherwise be required under 

section 364(d) of the Bankruptcy Code. 

D. The Court Should Authorize the Debtors to Use Cash Collateral. 

85. The Debtors should further be authorized to use Cash Collateral pursuant to 

section 363(c)(2) of the Bankruptcy Code, which provides, in relevant part, that a debtor: 

[M]ay not use, sell, or lease cash collateral . . . unless:  
 

(A) each entity that has an interest in such cash collateral consents; or  
 
(B) the court, after notice and a hearing, authorizes such use, sale, or 
lease in accordance with the provisions of this section.  
 

11 U.S.C. § 363(c)(2). 

86. Section 363(e) of the Bankruptcy Code further provides that “on request of an entity 

that has an interest in property . . . to be used, sole, or leased by the trustee, the court . . . shall 

prohibit or condition such use, sale, or lease as is necessary to provide adequate protection of such 

interest.”  Id. at § 362(e).  The Required Lenders under the Prepetition Senior Secured Credit 

Agreement have consented to the Debtors’ use of Cash Collateral in exchange for the Adequate 

Protection Package described above and provided in the Interim Order.  While section 361 of the 

Bankruptcy Code provides examples of forms of adequate protection, such as granting replacement 

liens and administrative claims, courts assess adequate protection on a case-by-case basis.  See, 

e.g., In re Swedeland Dev. Grp., Inc., 16 F.3d at 564 (“[A] determination of whether there is 

adequate protection is made on a case by case basis.”); In re Martin, 761 F.2d 472, 474 (8th Cir. 

1985) (“[S]uch matters are [to be] left to case-by-case interpretation and development.”) 

(quotations omitted).   
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87. The Adequate Protection Package is customary and appropriate under the 

circumstances, and the Court should authorize the Debtors to use the Cash Collateral pursuant to 

section 363(c) of the Bankruptcy Code. 

E. Payment of the Fees Under the DIP Documents Is Appropriate under 
the Circumstances. 

88. The Debtors have agreed to pay certain fees of the DIP Secured Parties, including 

in connection with the Adequate Protection Package, in exchange for their agreement to provide 

the financing under the DIP Facility.  The terms of and conditions of the DIP Facility Agreement, 

which include the fees payable in connection therewith, is the only realistic financing available 

under the circumstances.  The Debtors believe that, under these circumstances, authorization to 

pay the fees is warranted.   

F. The Court Should Deem the DIP Secured Parties “Good Faith” Lenders under 
Section 364(e) of the Bankruptcy Code. 

89. Section 364(e) of the Bankruptcy Code protects a good-faith lender’s right to 

collect on loans extended to a debtor, and its right in any lien securing those loans, even if the 

authority of the debtor to obtain such loans or grant such liens is later reversed or modified on 

appeal.  Section 364(e) provides that: 

The reversal or modification on appeal of an authorization under this 
section to obtain credit or incur debt, or of a grant under this section 
of a priority or a lien, does not affect the validity of any debt so 
incurred, or any priority or lien so granted, to an entity that extended 
such credit in good faith, whether or not such entity knew of the 
pendency of the appeal, unless such authorization and the incurring of 
such debt, or the granting of such priority or lien, were stayed 
pending appeal. 

11 U.S.C. § 364(e). 

90. The terms of the DIP Documents are the result of the Debtors’ reasonable and 

informed determination that the DIP Secured Parties have offered the most favorable terms under 
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the circumstances, and are the only realistically available terms pursuant to which the Debtors 

could obtain necessary postpetition financing.  All negotiations in respect of the DIP Facility were 

conducted in good faith and at arm’s length with the involvement of numerous sophisticated 

third-party advisors.  The proceeds of the DIP Facility will be used only for purposes that are 

permissible under the Bankruptcy Code and as set forth in the DIP Documents.  Accordingly, the 

Court should find that the DIP Secured Parties are “good faith” lenders within the meaning of 

section 364(e) of the Bankruptcy Code. 

G. The Court Should Modify the Automatic Stay on a Limited Basis. 

91. The proposed Interim Order provides that the provisions of section 362 of the 

Bankruptcy Code will be modified to allow the DIP Secured Parties to file any financing 

statements, security agreements, notices of liens, and other similar instruments and documents in 

order to perfect the DIP Liens.  The proposed Interim Order further provides that the Automatic 

Stay shall be modified as necessary to permit the Debtors to grant liens on account of the DIP 

Obligations to the DIP Secured Parties and to incur all liabilities and obligations set forth in the 

proposed Interim Order.  Finally, the proposed Interim Order provides that, following the 

occurrence of a Termination Declaration, the Automatic Stay shall be vacated and modified to the 

extent necessary to permit the DIP Agent to exercise all rights and remedies in accordance with 

the DIP Documents, or applicable law. 

92. Stay modifications of this kind are ordinary and standard features of debtor-in-

possession financing arrangements, and, in the Debtors’ business judgment, are fair and reasonable 

under the circumstances of these chapter 11 cases.  See, e.g., In re Nordic Aviation Cap. 

Designated Activity Co., No. 21-33693 (KRH) (Bankr. E.D. Va. Feb. 3, 2022) (modifying 

Automatic Stay as necessary to effectuate the terms of the order); In re Ascena Retail Grp., 

No. 20-33113 (KRH) (Bankr. E.D. Va. Sept. 10, 2020); In re Intelsat S.A., No. 20-32299 (KLP) 
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(Bankr. E.D. Va. June 9, 2020); In re Toys “R” Us, Inc., No. 17-34665 (KLP) (Bankr. E.D. Va. 

Oct. 24, 2017); In re The Gymboree Corp., No. 17-32986 (KLP) (Bankr. E.D. Va. July 11, 2017) 

(same); In re Penn Va. Corp., No. 16-3395 (KLP) (Bankr. E.D. Va. June 8, 2016) (same).  

Accordingly, the Debtors submit that the Automatic Stay provisions of the Interim Order are 

reasonable and should be approved.  

J. Failure to Obtain Immediate Interim Access to the DIP Facility Would Cause the 
Debtors Immediate and Irreparable Harm. 

93. Bankruptcy Rules 4001(b) and 4001(c) provide that a final hearing on a motion to 

obtain credit pursuant to section 364 of the Bankruptcy Code may not be commenced earlier than 

fourteen days after the service of such motion.  Upon request, however, the Court may conduct a 

preliminary, expedited hearing on the motion and authorize the obtaining of credit to the extent 

necessary to avoid immediate and irreparable harm to a debtor’s estate. 

94. The Debtors request that the Court hold and conduct a hearing to consider entry of 

the Interim Order authorizing the Debtors, from entry of the Interim Order until the Final Hearing, 

to withdraw and borrow funds under the DIP Facility in accordance with the DIP Documents.  

The Debtors will suffer immediate and irreparable harm if the Interim Order approving the DIP 

Facility and use of Cash Collateral is not entered sooner than fourteen days after service of the 

Motion and if the Debtors are not permitted to access the Initial Borrowing of up to $150 million.  

The Debtors require access to the DIP Facility prior to the Final Hearing and entry of the Final 

Order approving the DIP Facility in order to continue operating, pay their administrative expenses, 

and implement the relief requested in the Debtors’ other “first day” motions.  This relief is 

necessary for the Debtors to preserve and maximize value and, therefore, to avoid immediate and 

irreparable harm and prejudice to the Debtors’ creditors and all parties in interest. 
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REQUEST FOR IMMEDIATE RELIEF 

95. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after 

the Petition Date “to the extent that relief is necessary to avoid immediate and irreparable harm.”  

For the reasons discussed herein and in the First Day Declarations, the Rajcevich DIP Declaration, 

and the Tempke Declaration, authorizing the Debtors to obtain postpetition financing, use cash 

collateral, grant liens and provide superpriority administrative expense claims, grant adequate 

protection to the Prepetition Secured Parties, modify the Automatic Stay, as well as granting the 

other relief requested herein, is critical to enabling the Debtors to effectively transition to operating 

as chapter 11 debtors.  Failure to receive such authorization and other relief during the first 21 days 

of these chapter 11 cases would severely disrupt the Debtors’ operations and significantly impact 

the Debtors’ ability to reorganize swiftly and efficiently.  As such, the relief requested is necessary 

in order for the Debtors to operate their businesses in the ordinary course and preserve the ongoing 

value of the Debtors’ operations and maximize the value of their estates for the benefit of all 

stakeholders.  Accordingly, the Debtors submit that they have satisfied the “immediate and 

irreparable harm” standard of Bankruptcy Rule 6003 to support granting the relief 

requested herein. 

WAIVER OF BANKRUPTCY RULE 6004(a) AND 6004(h) 

96. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing the 

use, sale, or lease of property under Bankruptcy Rule 6004(h). 

RESERVATION OF RIGHTS 

97. Unless specifically provided herein, and notwithstanding any actions taken 

hereunder, nothing in this Motion is intended to be, nor should it be construed as (a) an implication 
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or admission as to the validity or priority of any claim or lien against the Debtors, (b) an 

impairment or waiver of the Debtors’ or any other party in interest’s rights to contest or dispute 

any such claim or lien, (c) a promise or requirement to pay any prepetition claim, (d) an implication 

or admission that any particular claim is of a type specified or defined in this Motion or any 

proposed order, or (e) a waiver of the Debtors’ or any other party in interest’s rights under the 

Bankruptcy Code or any other applicable law.  In addition, nothing in this Motion or the relief 

requested herein should be interpreted as the assumption or rejection of any executory contract or 

unexpired lease under section 365 of the Bankruptcy Code. 

NOTICE 

98. Notice of this Motion has been provided by delivery to the following parties or their 

counsel, as applicable: (a) the Assistant United States Trustee for the Eastern District of Virginia; 

(b) the Debtors’ 30 largest unsecured creditors (on a consolidated basis); (c) Davis 

Polk & Wardwell LLP as co-counsel to the Ad Hoc Group; (d) McGuireWoods LLP as co-counsel 

to the Ad Hoc Group; (e) McDermott Will & Emery LLP as counsel to the DIP Agent; (f) Cahill 

Gordon & Reindel LLP as counsel to the Prepetition Agent; (g) Kilpatrick Townsend & 

Stockton LLP as counsel to the 2026 Notes Trustee; (h) Kramer Levin Naftalis & Frankel LLP as 

counsel to the Epes Green Bonds Trustee and the Bond Green Bonds Trustee; (i) those persons 

who have formally appeared in these chapter 11 cases and requested service pursuant to 

Bankruptcy Rule 2002; (j) the United States Attorney’s Office for the Eastern District of Virginia; 

(k) the Securities and Exchange Commission; (l) the Internal Revenue Service; (m) all applicable 

government agencies or other parties to the extent required by the Bankruptcy Rules or the Local 

Rules; and (n) the DIP Secured Parties (collectively, the “Notice Parties”).  In light of the nature 

of the relief requested in this Motion, the Debtors submit that no further notice is necessary. 
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NO PRIOR REQUEST 

99. No prior motion for the relief requested herein has been made to this Court or any 

other court. 
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The Debtors respectfully request that the Court enter the Interim Order, substantially in the 

form attached hereto as Exhibit A, and subsequently a Final Order, and grant them such other and 

further relief to which the Debtors may be justly entitled. 

Richmond, Virginia 
Dated: March 13, 2024 
 
 
/s/  Jeremy S. Williams   
KUTAK ROCK LLP 
Michael A. Condyles (VA 27807) 
Peter J. Barrett (VA 46179) 
Jeremy S. Williams (VA 77469) 
901 East Byrd Street, Suite 1000 
Richmond, Virginia 23219-4071 
Telephone:  (804) 644-1700 
Facsimile:  (804) 783-6192 
Email: michael.condyles@kutakrock.com; 

peter.barrett@kutakrock.com;
 jeremy.williams@kutakrock.com 

 
VINSON & ELKINS LLP 
David S. Meyer (pro hac vice pending) 
Jessica C. Peet (pro hac vice pending) 
The Grace Building 
1114 Avenue of the Americas, 32nd Floor 
New York, New York 10036-7708 
Telephone:  (212) 237-0000 
Facsimile:  (212) 237-0100 
Email:   dmeyer@velaw.com;  
  jpeet@velaw.com  
 
- and - 
 
Matthew J. Pyeatt (pro hac vice pending) 
Trevor G. Spears (pro hac vice pending) 
Trammell Crow Center  
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Telephone:   (214) 220-7700 
Facsimile:   (214)220-7716 
Email:   mpyeatt@velaw.com;  
  tspears@velaw.com 
 

  
  

 
 
Proposed Co-Counsel for the Debtors and Debtors in Possession 
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EXHIBIT A 
 

Proposed Interim Order 
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David S. Meyer (pro hac vice pending) Matthew J. Pyeatt (pro hac vice pending) 
Jessica C. Peet (pro hac vice pending) Trevor G. Spears (pro hac vice pending) 
VINSON & ELKINS LLP VINSON & ELKINS LLP 
The Grace Building Trammell Crow Center 
1114 Avenue of the Americas, 32nd Floor 2001 Ross Avenue, Suite 3900 
New York, New York 10036-7708 Dallas, TX 75201 
Telephone:  (212) 237-0000 Telephone: (214) 220-7700 
Facsimile:  (212) 237-0100 Facsimile: (214) 220-7716 

Michael A. Condyles (VA 27807) 
Peter J. Barrett (VA 46179) 
Jeremy S. Williams (VA 77469) 
KUTAK ROCK LLP 
901 East Byrd Street, Suite 1000 
Richmond, Virginia 23219-4071 
Telephone: (804) 644-1700
Facsimile: (804) 783-6192

Proposed Co-Counsel to the Debtors and Debtors in Possession 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

In re: 

ENVIVA INC., et al., 

Debtors.1 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 

Case No. 24–10453 (BFK) 

(Joint Administration Requested) 

INTERIM ORDER (I) AUTHORIZING 
 THE DEBTORS TO (A) OBTAIN POSTPETITION 
 FINANCING AND (B) USE CASH COLLATERAL, 

(II) GRANTING LIENS AND PROVIDING SUPERPRIORITY
ADMINISTRATIVE EXPENSE CLAIMS, (III) GRANTING

1  Due to the large number of Debtors in these chapter 11 cases, for which joint administration has been requested, 
a complete list of the Debtor entities and the last four digits of their federal tax identification numbers is not 
provided herein.  A complete list may be obtained on the website of the Debtors’ proposed claims and noticing 
agent at www.kccllc.net/enviva.  The location of the Debtors’ corporate headquarters is:  7272 Wisconsin Avenue, 
Suite 1800, Bethesda, MD 20814. 
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ADEQUATE PROTECTION TO PREPETITION SECURED PARTIES,  
(IV) MODIFYING THE AUTOMATIC STAY, AND (V) GRANTING RELATED RELIEF 

 
Upon the motion (the “DIP Motion”)2 of Enviva Inc. and each of its affiliates that are 

debtors and debtors-in-possession (each, a “Debtor” and collectively, the “Debtors”) in the above-

captioned cases (the “Chapter 11 Cases”), pursuant to sections 105, 361, 362, 363(b), 363(c)(2), 

363(k), 363(m), 364(c)(1), 364(c)(2), 364(c)(3), 364(e), 503, 506(c) 507, and 552 of title 11 of the 

United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”), Rules 2002, 4001, 6003, 

6004 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), 

Rules 2002-1, 4001-1(b), 4002-1(i), and 9013-1 of the Local Rules of the United States 

Bankruptcy Court for the Eastern District of Virginia (the “Local Rules”), seeking entry of this 

interim order (this “Interim Order”) and the Final Order (as defined herein) as applicable, among 

other things: 

(i) authorizing Enviva Inc. (in such capacity, the “DIP Borrower and Issuer”, or 
the “Company”) to obtain postpetition financing (the “DIP Financing”) 
pursuant to a multi-tranche, delayed-draw debtor-in-possession credit and note 
purchase agreement, consisting of loans and notes in an aggregate principal 
amount of $500 million (the commitments in respect thereof, the “DIP 
Commitment” and, such loans and notes, the “DIP Loans and Notes”) from the 
DIP Creditors (as defined in the DIP Facility Agreement (as defined herein)), 
of which $150 million will be available immediately upon entry of this Interim 
Order (the “Initial Draw”), and the remainder will, subject to and upon the date 
of entry of the Final Order, be available through a maximum of four additional 
draws, in each case subject to the terms and conditions set forth herein and in 
that certain Debtor-in-Possession Credit and Note Purchase Agreement 
attached hereto in substantially final form as Exhibit 1 (as amended, restated, 
amended and restated, supplemented, or otherwise modified from time to time 
in accordance with the terms thereof and hereof, the “DIP Facility 
Agreement”), by and among the Company, the DIP Creditors, and Acquiom 
Agency Services LLC (“Acquiom”) and Seaport Loan Products LLC 
(“Seaport”), as co-administrative agents (together, the “Administrative Agent”), 
and Acquiom as the collateral agent (in such capacity, the “Collateral Agent” 

 
2 Capitalized terms used but not defined herein are given the meanings ascribed to such terms in the DIP Facility 

Agreement (as defined herein) or the Declarations (as defined herein). 
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and, together with the Administrative Agent, the “DIP Agent” and, the DIP 
Agent together with the DIP Creditors, the “DIP Secured Parties”); 

(ii) authorizing the Debtors, other than, for the avoidance of doubt, any Excluded 
Subsidiaries (collectively, the “DIP Guarantors” and, together with the DIP 
Borrower and Issuer, the “DIP Credit Parties”) to jointly and severally 
guarantee the DIP Loans and Notes and the other DIP Obligations (as defined 
herein); 

(iii) authorizing the DIP Credit Parties, as applicable, to execute, deliver and 
perform under the DIP Facility Agreement and all other credit documentation 
related to the DIP Loans and Notes, including, without limitation, as applicable, 
security agreements, pledge agreements, debentures, mortgages, control 
agreements, mortgages, deeds, charges, guarantees, promissory notes, 
intercompany notes, certificates, instruments, intellectual property security 
agreements, notes, fee letters and such other documents that are ancillary or 
incidental thereto or that may be reasonably requested by the DIP Secured 
Parties in connection with the DIP Loans and Notes, in each case, as amended, 
restated, supplemented, waived or otherwise modified from time to time in 
accordance with the terms thereof and hereof (collectively, together with the 
DIP Facility Agreement, this Interim Order, and, upon entry thereof, the Final 
Order, the “DIP Documents”); 

(iv) authorizing the DIP Credit Parties, as applicable, to issue, incur and guarantee 
all loans, notes, advances, extensions of credit, financial accommodations, 
reimbursement obligations, fees and premiums (including, without limitation, 
commitment fees, upfront fees, exit fees, backstop fees or premiums, 
administrative agency fees, and any other fees payable pursuant to the DIP 
Documents), the equity participation election rights and terms, costs, expenses 
and other liabilities and all other obligations (including indemnities and similar 
obligations, whether contingent or absolute) due or payable to or for the benefit 
of any DIP Secured Party or any indemnified party related thereto under the 
DIP Documents (collectively, the “DIP Obligations”), and to perform such 
other and further acts as may be required, necessary, desirable, or appropriate 
in connection therewith;  

(v) subject and subordinate to the Carve-Out (as defined herein), granting to the 
DIP Agent, for the benefit of itself and the DIP Secured Parties, allowed 
superpriority administrative expense claims pursuant to section 364(c)(1) of the 
Bankruptcy Code in respect of all DIP Obligations of the DIP Credit Parties;  

(vi) subject and subordinate to (a) the Carve-Out, (b) the Prepetition Liens solely on 
the Prepetition Collateral (each as defined herein), and (c) such other security 
interests and liens as and solely to the extent set forth herein, granting to the 
DIP Agent, for the benefit of itself and the DIP Secured Parties, valid, 
enforceable, non-avoidable and automatically perfected liens pursuant to 
sections 364(c)(2) and 364(c)(3) of the Bankruptcy Code on all DIP Collateral 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 62 of 311



4 
  
  
4894-7001-6681v.18 

(as defined herein), including, without limitation, all Cash Collateral (as defined 
herein) and, subject to the entry of the Final Order, Avoidance Proceeds (as 
defined herein), on the terms described herein, in each case subject to (a) the 
Carve-Out, (b) the Prepetition Liens solely on the Prepetition Collateral (each 
as defined herein) and (c) such other security interests and liens as and solely 
to the extent set forth herein; 

(vii) authorizing the DIP Agent (acting with the consent or at the direction of the 
Required DIP Creditors (as defined in the DIP Facility Agreement)), to take all 
commercially reasonable actions to implement and effectuate the terms of this 
Interim Order; 

(viii) (A) waiving the Debtors’ right to surcharge the Prepetition Collateral (as 
defined herein) and the DIP Collateral (together, the “Collateral”) pursuant to 
section 506(c) of the Bankruptcy Code and (B) finding that any “equities of the 
case” exception under section 552(b) of the Bankruptcy Code shall not apply; 
provided that the foregoing waiver shall be without prejudice to any provisions 
of the Final Order with respect to costs or expenses incurred following the entry 
of such Final Order; 

(ix) determining that the equitable doctrine of “marshaling” and other similar 
doctrines (A) with respect to the DIP Collateral for the benefit of any party other 
than the DIP Secured Parties and (B) with respect to any of the Prepetition 
Collateral (including the Cash Collateral) for the benefit of any party other than 
the Prepetition Secured Parties (as defined herein), including in respect of their 
Adequate Protection Obligations, shall not apply; provided that the foregoing 
shall be without prejudice to any provisions of the Final Order; 

(x) authorizing the Debtors to use proceeds of the DIP Loans and Notes and Cash 
Collateral solely in accordance with the DIP Documents, including those 
provisions relating to the use of proceeds in accordance with the Approved 
Budget (as defined herein) (subject only to permitted variances); 

(xi) authorizing the Debtors to pay the principal, interest, fees, expenses, 
reimbursements, and other amounts payable under the DIP Documents as such 
become earned, due and payable to the extent provided in, and in accordance 
with, the DIP Documents; 

(xii) subject to the restrictions set forth in the DIP Documents, authorizing the 
Debtors to use the Prepetition Collateral, including Cash Collateral of the 
Prepetition Secured Parties under the Prepetition Senior Secured Credit 
Documents (as defined herein), and provide Adequate Protection (as defined 
herein) to the Prepetition Secured Parties solely to the extent of any diminution 
in value, if any, as of the Petition Date, of their respective interests in the 
applicable Prepetition Collateral (including Cash Collateral), for any reason 
provided for under the Bankruptcy Code, including resulting from the 
imposition of the automatic stay under section 362 of the Bankruptcy Code 
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(the “Automatic Stay”) or the Debtors’ use, sale, or lease of the Prepetition 
Collateral (including Cash Collateral); 

(xiii) vacating and modifying the Automatic Stay to the extent set forth herein and as 
necessary to permit the Debtors, the DIP Secured Parties, and the Prepetition 
Secured Parties to implement and effectuate the terms and provisions of the DIP 
Documents, including, upon entry, the Final Order, and, subject to the terms of 
the DIP Documents (including this Interim Order), to deliver any Termination 
Declaration (as defined herein) or other notices in relation thereto and the 
exercise of certain rights and remedies, as contemplated hereby and by the other 
DIP Documents; 

(xiv) waiving any applicable stay (including under Bankruptcy Rule 6004) and 
providing for immediate effectiveness of this Interim Order and, upon entry, the 
Final Order; and 

(xv) scheduling a final hearing (the “Final Hearing”) to consider final approval of 
the DIP Financing and use of Cash Collateral pursuant to a proposed final order3 
(the “Final Order”), as set forth in the DIP Motion and the DIP Documents 
filed with this Court. 

The Court having considered the interim relief requested in (a) the DIP Motion, (b) the 

exhibits attached thereto, (c) the Declaration of Christian Tempke in Support of the Motion of 

Debtors for Entry of Interim and Final Orders (I) Authorizing the Debtors to (A) Obtain 

Postpetition Financing and (B) Use Cash Collateral, (II) Granting Liens and Providing 

Superpriority Administrative Expense Claims, (III) Granting Adequate Protection to Prepetition 

Secured Parties, (IV) Modifying the Automatic Stay, and (V) Granting Related Relief; (d) the 

Declaration of Mark Rajcevich in Support of the Motion of Debtors for Entry of Interim and Final 

Orders (I) Authorizing the Debtors to (A) Obtain Postpetition Financing and (B) Use Cash 

Collateral, (II) Granting Liens and Providing Superpriority Administrative Expense Claims, 

(III) Granting Adequate Protection to Prepetition Secured Parties, (IV) Modifying the Automatic 

Stay, and (V) Granting Related Relief; (e) the Declaration of Glenn Nunziata in Support of 

Chapter 11 Petitions; and (f) the Declaration of Mark Rajcevich in Support of Chapter 11 Petitions 

 
3  A proposed Final Order will be posted to the docket prior to the Final Hearing. 
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((c) –(f) collectively, the “Declarations”); (g) the available DIP Documents, and (h) the other 

evidence submitted and arguments made at the interim hearing held on March 14, 2024 

(the “Interim Hearing”); and due and sufficient notice of the Interim Hearing having been given 

in accordance with Bankruptcy Rules 2002 and 4001(b), (c) and (d), and all applicable Local 

Rules; and the Interim Hearing having been held and concluded; and all objections, if any, to the 

interim relief requested in the DIP Motion having been withdrawn, resolved or overruled by the 

Court; and it appearing that approval of the interim relief requested in the DIP Motion is necessary 

to avoid immediate and irreparable harm to the Debtors and their estates pending the Final Hearing, 

otherwise is fair and reasonable and in the best interests of the Debtors, their estates, creditors, and 

other parties in interest, and is essential for the continued operation of the Debtors’ businesses and 

the preservation of the value of the Debtors’ assets; and it appearing that the DIP Credit Parties’ 

entry into the DIP Documents is a sound and prudent exercise of the Debtors’ business judgment; 

and after due deliberation and consideration, and good and sufficient cause appearing therefor. 

BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING, 

THE COURT MAKES THE FOLLOWING FINDINGS OF FACT AND CONCLUSIONS 

OF LAW:4 

A. Petition Date. On March 12, 2024 (the “Petition Date”), each of the Debtors filed 

a voluntary petition for relief under chapter 11 of the Bankruptcy Code with the United States 

Bankruptcy Court for the Eastern District of Virginia (the “Court”). On March [•], 2024 this Court 

entered an order approving the joint administration of the Chapter 11 Cases. 

 
4 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law 

pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014, and 
shall take effect and be fully enforceable nunc pro tunc to the Petition Date immediately upon entry hereof. To 
the extent that any of the following findings of fact constitute conclusions of law, they are adopted as such. To 
the extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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B. Debtors in Possession. The Debtors have continued in the management and 

operation of their businesses and properties as debtors in possession pursuant to sections 1107 and 

1108 of the Bankruptcy Code. 

C. Jurisdiction and Venue.  The Court has jurisdiction over this matter pursuant to 

28 U.S.C. §§ 157 and 1334 and the Standing Order of Reference from the United States District 

Court for the Eastern District of Virginia, dated August 15, 1984.  This matter is a core proceeding 

pursuant to 28 U.S.C. § 157(b)(2)(A).  The Debtors have confirmed their consent, pursuant to 

Bankruptcy Rule 7008, to the entry of a final order by the Court in connection with the Motion to 

the extent that it is later determined that the Court, absent consent of the parties, cannot enter final 

orders or judgments in connection herewith consistent with Article III of the United States 

Constitution. Venue in the Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory 

bases for the relief provided herein are sections 105, 361, 362, 363(b), 363(c), 363(e), 363(k), 

363(m), 364(c), 364(e), 503, 506, 507, and 552 of the Bankruptcy Code, Bankruptcy Rules 2002, 

4001, 6003, 6004 and 9014, and Local Rules 2002-1, 4001-1(b), 4002-1(i), and 9013-1. 

D. Committee Formation. As of the date hereof, the United States Trustee for the 

Eastern District of Virginia (the “U.S. Trustee”) has not appointed an official committee of 

unsecured creditors in these Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code 

(a “Creditors’ Committee”). 

E. Notice. The Interim Hearing was held pursuant to Bankruptcy Rule 4001(b)(2) 

and (c)(2). Proper, timely, adequate and sufficient notice of the DIP Motion has been provided in 

accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Local Rules, and no other 

or further notice was or is required under the circumstances to enter this Interim Order. The interim 
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relief granted herein is necessary to avoid immediate and irreparable harm to the Debtors and their 

estates and stakeholders pending the Final Hearing. 

F. Cash Collateral. As used herein, the term “Cash Collateral” shall mean all of the 

Debtors’ cash, wherever located and held, including cash in deposit accounts, that constitutes or 

will constitute “cash collateral” of any of the Prepetition Secured Parties and DIP Secured Parties 

within the meaning of section 363(a) of the Bankruptcy Code. The term “Prepetition Cash 

Collateral” shall mean all Prepetition Collateral that constitutes Cash Collateral. 

G. Debtors’ Stipulations. Subject to the provisions and limitations contained in 

paragraph 18 hereof (including the Challenge Period, as defined therein), and after consultation 

with their attorneys and financial advisors, and in exchange for and as a material inducement to 

the Prepetition Secured Parties to consent to the Debtors’ access to the Cash Collateral, to the 

extent set forth herein, the Debtors admit, stipulate and agree that:  

(a) Prepetition Senior Secured Credit Agreement.  Pursuant to that certain 

Credit Agreement, dated as of April 9, 2015 (as amended, supplemented, restated, amended and 

restated or otherwise modified prior to the Petition Date, including, without limitation, by that 

certain Twelfth Amendment to Credit Agreement, dated as of February 24, 2023, the “Prepetition 

Senior Secured Credit Agreement,” and collectively with the other Loan Documents (as defined 

in the Prepetition Senior Secured Credit Agreement) and any other agreements and documents 

executed or delivered in connection therewith, each as may be amended, restated, amended and 

restated, supplemented, waived, or otherwise modified prior to the Petition Date, the “Prepetition 

Senior Secured Credit Documents”), by and among (a) Enviva Inc. (in such capacity, the 

“Prepetition Administrative Borrower”), (b) Enviva, LP (in such capacity, the “Prepetition 

Subsidiary Borrower” and, together with the Prepetition Administrative Borrower, 
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the “Prepetition Borrowers”), (c) each of the other Guarantors (as defined in the Prepetition Senior 

Secured Credit Agreement) listed therein (collectively, in such capacity, the “Prepetition Senior 

Secured Guarantors” 5  and, together with the Prepetition Borrowers, the “Prepetition Loan 

Parties”), (d) Ankura Trust Company, LLC, as successor administrative agent and  collateral agent 

(in such capacities, the “Prepetition Agent”), and (e) the lenders (the “Prepetition Secured 

Lenders” and, together with the Prepetition Agent, the “Prepetition Secured Parties”) and other 

parties thereto, the Prepetition Secured Lenders have extended credit in the form of term and 

revolving loans to the Prepetition Loan Parties under the  Prepetition Senior Secured Credit 

Documents; 

(b) Prepetition Senior Secured Debt.  As of the Petition Date, the Prepetition 

Loan Parties were justly and lawfully indebted and liable to the Prepetition Secured Parties without 

defense, challenge, objection, claim, counterclaim, or offset of any kind, in the aggregate principal 

amount of not less than (a) $103,950,000 of the outstanding Term Loans (as defined in the 

Prepetition Senior Secured Credit Agreement), and (b) $568,545,880 of the outstanding Revolving 

Loans plus $1,384,870 in face amount of Letters of Credit outstanding (each as defined in the 

Prepetition Senior Secured Credit Agreement), in each case pursuant to, and in accordance with 

the terms of, the Prepetition Senior Secured Credit Documents, plus accrued and unpaid interest 

thereon and fees, expenses (including any attorneys’, accountants’, appraisers’ and financial 

advisors’ fees and expenses, in each case, that are chargeable or reimbursable under the Prepetition 

Senior Secured Credit Documents), costs, charges, indemnities, and other Obligations (as defined 

 
5  As of the Petition Date, the Prepetition Senior Secured Guarantors include: Enviva GP, LLC; Enviva Partners 

Finance Corp.; Enviva Holdings GP, LLC; Enviva Holdings, LP; Enviva Shipping Holdings, LLC; Enviva 
Management Company, LLC; Enviva Aircraft Holdings Corp.; Enviva Development Finance Company, LLC; 
Enviva Pellets, LLC; Enviva Pellets Lucedale, LLC; Enviva Pellets Waycross, LLC; Enviva Port of Pascagoula, 
LLC; Enviva Energy Services, LLC; Enviva Pellets Greenwood, LLC; and Enviva Pellets Bond, LLC. 
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in the Prepetition Senior Secured Credit Agreement) incurred in connection therewith as provided 

in the Prepetition Senior Secured Credit Documents (collectively, the “Prepetition Senior Secured 

Debt”), which Prepetition Senior Secured Debt has been guaranteed on a joint and several basis 

by each of the Prepetition Senior Secured Guarantors.  As of the Petition Date (and without 

limitation of any earlier accrual), (i) interest on all outstanding Prepetition Senior Secured Debt, 

including all principal and interest was subject to accrual at a rate inclusive of default interest under 

Section 2.07 of the Prepetition Senior Secured Credit Agreement, and (ii) (other than, as of the 

Petition Date, the $20,000,000 of existing Term SOFR Loans (as defined in the Prepetition Senior 

Secured Credit Agreement) (the “Existing SOFR Loans”)) was accruing with application of ABR 

(as defined in the Prepetition Senior Secured Credit Agreement) and no Prepetition Senior Secured 

Debt (including the Existing SOFR Loans) is or has been permitted to be incurred, converted into, 

or continued as, Term SOFR Loans in accordance with Section 2.10(viii) of the Prepetition Senior 

Secured Credit Agreement, notice to such effect was duly given pursuant to Section 2.10(viii) of 

the Prepetition Senior Secured Credit Agreement prior to the Petition Date; 

(c) Validity of Prepetition Senior Secured Debt.  The Prepetition Senior 

Secured Debt constitutes legal, valid, binding, and non-avoidable obligations of the Prepetition 

Borrowers and Prepetition Senior Secured Guarantors, as applicable, enforceable in accordance 

with the terms of the Prepetition Senior Secured Credit Documents, and no portion of the 

Prepetition Senior Secured Debt or any payment made to the Prepetition Secured Parties, in their 

capacities as such, or applied to or paid on account of the Obligations (as defined in the Prepetition 

Senior Secured Credit Agreement) owing under the Prepetition Senior Secured Credit Documents 

prior to the Petition Date is subject to any contest, attack, rejection, recovery, reduction, defense, 

counterclaim, offset, subordination (whether equitable, contractual, or otherwise)  
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recharacterization, avoidance or other Claim (as defined in the Bankruptcy Code), cause of action 

(including any claims or avoidance actions under Chapter 5 of the Bankruptcy Code), choses in 

action or other challenge of any nature under the Bankruptcy Code or applicable non-bankruptcy 

law; 

(d) Validity, Perfection and Priority of Prepetition Liens.  Pursuant to and in 

connection with the Prepetition Senior Secured Credit Documents, the Prepetition Loan Parties 

granted to the Prepetition Agent, for the benefit of the Prepetition Secured Parties, a security 

interest in and fully perfected first priority continuing liens (the “Prepetition Liens”) on the 

Collateral (as defined in the Prepetition Senior Secured Credit Agreement) (which, for the 

avoidance of doubt, includes certain Cash Collateral) and all proceeds, products, accessions, rents, 

and profits thereof, in each case whether then owned or existing or thereafter acquired or arising 

(collectively, the “Prepetition Collateral”)6.  As of the Petition Date, the Prepetition Liens are 

valid, binding, properly perfected, enforceable, and are not subject to avoidance, recharacterization, 

subordination (whether equitable, contractual, or otherwise), contest, recovery, attack, 

disgorgement, effect, rejection, reduction, disallowance, impairment, counterclaim, offset, 

crossclaim, defense, Claim (as defined in the Bankruptcy Code), cause of action (including any 

claims or avoidance actions under Chapter 5 of the Bankruptcy Code), choses in action or other 

challenge of any nature under the Bankruptcy Code or applicable non-bankruptcy law (excluding, 

for the avoidance of doubt, the Permitted Encumbrances, as defined in the Prepetition Senior 

Secured Credit Agreement); 

 
6  The Debtors make no stipulation with respect to whether the Prepetition Liens on the Prepetition Collateral 

encumber long-term ground leases for the use of a port in Pascagoula, Mississippi and a wood pellet production 
facility in Waycross, Georgia and the right to operate such wood pellet production facility (including the 
equipment and certain ancillary facilities titled to the lessor), the rent abatements, and the DIP Credit Parties’ 
purchase option).  All rights of parties in interest with respect to such matters hereby reserved.  
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(e) 2026 Senior Notes.  Pursuant to that certain indenture for the 6.5000% 

senior notes due 2026 (collectively, the “2026 Senior Notes”), dated as of December 9, 2019 (the 

“2026 Senior Notes Indenture” and, collectively with any other agreements and documents 

executed or delivered in connection therewith, each as may be amended, restated, amended and 

restated, supplemented, waived, or otherwise modified prior to the Petition Date, the “2026 Senior 

Notes Documents”), by and among (i) Enviva, LP and Enviva Partners Finance Corp., (together, 

the “2026 Senior Notes Issuers”), (ii) the Guarantors (as defined in the 2026 Senior Notes 

Indenture, the “2026 Senior Notes Guarantors”7), (iii) Wilmington Savings Fund Society, FSB 

as successor trustee (the “2026 Senior Notes Trustee”) for the benefit of the holders of the 2026 

Senior Notes (the “2026 Senior Noteholders”), the 2026 Senior Notes Issuers issued the 2026 

Senior Notes to the 2026 Senior Noteholders and the 2026 Senior Notes Guarantors guaranteed on 

a joint and several basis the obligations of the 2026 Senior Notes Issuers under the 2026 Senior 

Notes Indenture and the other 2026 Senior Notes Documents;  

(f) 2026 Senior Notes Debt.  The 2026 Senior Notes Issuers and the 2026 

Senior Notes Guarantors were justly and lawfully indebted and liable to the 2026 Senior 

Noteholders in the aggregate principal amount of not less than $750,000,000.00 of the outstanding 

2026 Senior Notes, which notes were issued by the 2026 Senior Notes Issuers pursuant to, and in 

accordance with the terms of, the 2026 Senior Notes Documents, plus accrued and unpaid interest 

(including default rate interest) thereon and any fees, expenses (including any attorneys’, 

accountants’, appraisers’, and financial advisors’ fees and expenses, in each case, that are 

 
7 As of the Petition Date, the 2026 Senior Note Guarantors include Enviva GP, LLC, Enviva Holdings GP, LLC, 

Enviva Holdings, LP, Enviva Shipping Holdings, LLC, Enviva Management Company, LLC, Enviva Aircraft 
Holdings Corp., Enviva, LP, Enviva Development Finance Company, LLC, Enviva Pellets, LLC, Enviva Pellets 
Lucedale, LLC, Enviva Pellets Waycross, LLC, Enviva Port of Pascagoula, LLC, Enviva Energy Services, LLC, 
Enviva Pellets Greenwood, LLC, and Enviva Pellets Bond, LLC.  
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chargeable or reimbursable under the 2026 Senior Notes Documents), disbursements, costs, 

charges, indemnities, and other Obligations (as defined in the 2026 Senior Notes Indenture) under 

the 2026 Senior Notes Documents (whether arising before or after the Petition Date) (collectively, 

the “2026 Senior Notes Debt”), which 2026 Senior Notes Debt has been guaranteed on a joint and 

several basis by each of the 2026 Senior Notes Guarantors;  

(g) Validity of the 2026 Senior Notes Debt. The 2026 Senior Notes Debt 

constitutes legal, valid, binding, and non-avoidable obligations of the Debtors as applicable in 

accordance with the 2026 Senior Notes Documents, enforceable in accordance with its terms, and 

no portion of the 2026 Senior Notes Debt or any payment made to the 2026 Senior Noteholders or 

the 2026 Senior Notes Trustee, in their capacities as such, or applied to or paid on account of the 

Obligations (as defined in the 2026 Senior Notes Indenture) owing under the 2026 Senior Notes 

Documents prior to the Petition Date, is subject to any contest, attack, rejection, recovery, 

reduction, defense, counterclaim, offset, subordination, recharacterization, avoidance or other 

Claim (as defined in the Bankruptcy Code), cause of action or other challenge of any nature under 

the Bankruptcy Code or applicable non-bankruptcy law; 

(h) Epes Green Bonds. Pursuant to (i) that certain indenture of trust, dated as of 

July 1, 2022 (the “Epes Green Bonds Indenture”), as supplemented or otherwise modified from 

time to time, by and between the Industrial Development Authority of Sumter County (the “Epes 

Green Bonds Issuer”), a public corporation organized under the laws of the State of Alabama, and 

Wilmington Trust, National Association, as trustee (the “Epes Green Bonds Trustee”), and certain 

other holders thereof (the “Epes Green Bonds Holders”) and (ii) a certain unsecured loan and 

guaranty agreement (the “Epes Green Bonds Loan Agreement”) (as amended, restated or 

otherwise modified from time to time (and, together with the Epes Green Bonds Indenture and 
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other agreements executed in connection therewith, the “Epes Green Bonds Documents”) by and 

between (a) the Epes Green Bonds Issuer, (b) Enviva Inc., and (c) the Guarantors (as defined in 

the Epes Green Bonds Loan Agreement, the “Epes Green Bonds Guarantors”)8, the Epes Green 

Bonds Issuer loaned the proceeds from the sale of the bonds (the “Epes Green Bonds”) to Enviva 

Inc. and Enviva Inc. borrowed the same from the Epes Green Bonds Issuer. The Epes Green Bonds 

Guarantors guaranteed on a joint and several basis the obligations of Enviva Inc. under the Epes 

Green Bonds Documents; 

(i) Epes Green Bonds Debt. Enviva Inc. and the Epes Green Bonds Guarantors 

were justly and lawfully indebted and liable to the Epes Green Bonds Holders pursuant to the Epes 

Green Bonds Documents in the aggregate principal and accrued and unpaid interest amount of not 

less than $250,000,000 plus any additional fees and expenses (including any attorneys’, 

accountants’, appraisers’ and financial advisors’ fees and expenses that are chargeable or 

reimbursable under the Epes Green Bonds Documents) now or hereafter due under the Epes Green 

Bonds Documents (collectively, the “Epes Green Bonds Debt”); 

(j) Validity of the Epes Green Bonds Debt. The Epes Green Bonds Debt 

constitutes legal, valid, binding, and non-avoidable obligations of the Debtor as applicable in 

accordance with the Epes Green Bonds Documents, enforceable in accordance with its terms and 

no portion of the Epes Green Bonds Debt or any payment made to the Epes Green Bonds Issuer 

or Epes Green Bonds Trustee, in their capacities as such (including for the benefit of the Epes 

Green Bonds Holders), or applied to or paid on account of the obligations owing under the Epes 

 
8 As of the Petition Date, the Epes Green Bonds Guarantors include Enviva GP, LLC, Enviva Partners Finance 

Corp., Enviva Aircraft Holdings Corp., Enviva Holdings GP, LLC, Enviva Holdings, LP, Enviva Shipping 
Holdings, LLC, Enviva Management Company, LLC, Enviva Development Finance Company, LLC, Enviva 
Pellets, LLC, Enviva, LP, Enviva Pellets Lucedale, LLC, Enviva Pellets Waycross, LLC, Enviva Port of 
Pascagoula, LLC, Enviva Pellets Bond, LLC, Enviva Pellets Greenwood, LLC, and Enviva Energy Services, 
LLC.  
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Green Bonds Documents prior to the Petition Date, is subject to any contest, attack, rejection, 

recovery, reduction, defense, counterclaim, offset, subordination, recharacterization, avoidance or 

other Claim (as defined in the Bankruptcy Code), cause of action or other challenge of any nature 

under the Bankruptcy Code or applicable non-bankruptcy law; 

(k) Epes Green Bonds Restricted Cash. During the pendency of the Chapter 11 

Cases, the Debtors shall have no right to use the Restricted Cash (as defined in the Epes Green 

Bonds Indenture) that is held in the Construction Fund (as defined in the Epes Green Bonds 

Indenture), and the Debtors’ authority to use any Cash Collateral as provided herein does not 

include the Debtors’ use of any such Restricted Cash under the Epes Green Bonds Indenture; 

(l) Bond Green Bonds. Pursuant to (i) that certain indenture of trust, dated as 

of November 1, 2022 (the “Bond Green Bonds Indenture”), as supplemented or otherwise 

modified from time to time, by and between the Mississippi Business Finance Corporation (the 

“Bond Green Bonds Issuer”), a public corporation organized under the laws of the State of 

Mississippi, and Wilmington Trust, National Association, as trustee (the “Bond Green Bonds 

Trustee”), and certain other holders thereof (the “Bond Green Bonds Holders,” and, collectively, 

with the Bond Green Bonds Issuer, the Bond Green Bonds Trustee, the Epes Green Bonds Holders, 

the Epes Green Bonds Issuer, the Epes Green Bonds Trustee, the 2026 Senior Noteholders, the 

2026 Senior Notes Issuers  and the 2026 Senior Notes Trustee, the “Prepetition Unsecured Notes 

Parties”) and (ii) a certain unsecured loan and guaranty agreement (the “Bond Green Bonds Loan 

Agreement”) (as amended, restated or otherwise modified from time to time) (and, together with 

the Bond Green Bonds Indenture and other agreements executed in connection therewith, the 

“Bond Green Bonds Documents” and, together with the Prepetition Senior Secured Credit 

Documents, the Senior Notes Documents and the Epes Green Bonds Documents, the “Prepetition 
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Debt Documents”) by and between (a) the Bond Green Bonds Issuer, (b) Enviva Inc., and (c) the 

Guarantors (as defined in the Bond Green Bonds Loan Agreement, the “Bond Green Bonds 

Guarantors”9), the Bond Green Bonds Issuer loaned the proceeds from the sale of the bonds (the 

“Bond Green Bonds”) to Enviva Inc. and the Enviva Inc. borrowed the same from the Bond Green 

Bonds Issuer. The Bond Green Bonds Guarantors guaranteed on a joint and several basis the 

obligations of Enviva Inc. under the Bond Green Bonds Documents; 

(m) Bond Green Bonds Debt. Enviva Inc. and the Bond Green Bonds Guarantors 

were justly and lawfully indebted and liable to the Bond Green Bonds Holders pursuant to the 

Bond Green Bonds Documents in the aggregate principal and accrued and unpaid interest amount 

of not less than $100,000,000 plus any additional fees and expenses (including any attorneys’, 

accountants’, appraisers’ and financial advisors’ fees and expenses that are chargeable or 

reimbursable under the Bond Green Bonds Documents), now or hereafter due under the Bond 

Green Bonds Documents (collectively, the “Bond Green Bonds Debt”);  

(n) Validity of the Bond Green Bonds Debt. The Bond Green Bonds Debt 

constitutes legal, valid, binding, and non-avoidable obligations of the Debtor as applicable in 

accordance with the Bond Green Bonds Documents, enforceable in accordance with its terms, and 

no portion of the Bond Green Bonds Debt or any payment made to the Bond Green Bonds Issuer 

or Bond Green Bonds Trustee, in their capacities as such (including for the benefit of the Bond 

Green Bonds Holders), or applied to or paid on account of the obligations owing under the Bond 

Green Bonds Documents prior to the Petition Date, is subject to any contest, attack, rejection, 

 
9 As of the Petition Date, the Bond Green Bonds Guarantors include Enviva, LP, Enviva GP, LLC, Enviva Partners 

Finance Corp., Enviva Aircraft Holdings Corp., Enviva Holdings GP, LLC, Enviva Holdings, LP, Enviva 
Shipping Holdings, LLC, Enviva Management Company, LLC, Enviva Development Finance Company, LLC, 
Enviva Pellets, LLC, Enviva Pellets Lucedale, LLC, Enviva Pellets Waycross, LLC, Enviva Port of Pascagoula, 
LLC, Enviva Pellets Bond, LLC, Enviva Pellets Greenwood, LLC, and Enviva Energy Services, LLC.  
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recovery, reduction, defense, counterclaim, offset, subordination, recharacterization, avoidance or 

other Claim (as defined in the Bankruptcy Code), cause of action or other challenge of any nature 

under the Bankruptcy Code or applicable non-bankruptcy law; 

(o) Bond Green Bonds Restricted Cash. During the pendency of the Chapter 11 

Cases, the Debtors shall have no right to use the Restricted Cash (as defined in the Bond Green 

Bonds Indenture) that is held in the Construction Fund (as defined in the Bond Green Bonds 

Indenture), and the Debtors’ authority to use any Cash Collateral as provided herein does not 

include the Debtors’ use of any such Restricted Cash under the Bond Green Bonds Indenture; 

(p) No Control. None of the Prepetition Secured Parties control (or have in the 

past controlled) the Debtors or their properties or operations, have authority to determine the 

manner in which any Debtors’ operations are conducted or are control persons or insiders of the 

Debtors by virtue of any actions taken with respect to, in connection with, related to or arising 

from the Prepetition Senior Secured Credit Documents; and 

(q) No Claims or Causes of Action. No claims or causes of action held by the 

Debtors or their estates exist against, or with respect to, the Prepetition Secured Parties or the Ad 

Hoc Group or any of their respective Representatives (as defined herein) (in each case, in their 

capacity as such) under or relating to any agreements by and among the Debtors and any 

Prepetition Secured Party or the Ad Hoc Group, as of the Petition Date. 

H. Findings Regarding the DIP Financing and Use of Cash Collateral. Good and 

sufficient cause has been shown for the entry of this Interim Order and for authorization of the DIP 

Credit Parties to obtain financing pursuant to the DIP Documents. 

(a) The Debtors have an immediate and critical need to obtain the DIP 

Financing and to use Prepetition Collateral (including Prepetition Cash Collateral) and other Cash 
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Collateral in order to, among other things, permit the Debtors to continue the orderly operation of 

their businesses, to maintain business relationships with vendors, suppliers and customers, to make 

payroll, to make capital expenditures, to satisfy other working capital and operational needs, and 

to fund expenses of these Chapter 11 Cases. The access of the Debtors to sufficient working capital 

and liquidity through the use of Prepetition Collateral (including Prepetition Cash Collateral) and 

other Cash Collateral, the incurrence of new indebtedness under the DIP Documents and other 

financial accommodations provided under the DIP Documents are necessary and vital to the 

preservation and maintenance of the going concern value of the Debtors and to a successful 

reorganization of the Debtors.  The Debtors do not have sufficient available sources of working 

capital and financing to preserve the value of their businesses, and the Debtors would suffer 

immediate and irreparable harm without the ability to access the DIP Financing and Cash 

Collateral.  Notwithstanding anything to the contrary herein, the Debtors are not seeking authority 

under this Interim Order to use any Cash Collateral that constitutes NMTC Collateral (as defined 

herein) and the rights of all parties are fully reserved with respect to such Cash Collateral.  

(b) The Debtors are unable to obtain financing on more favorable terms from 

sources other than the DIP Creditors under the DIP Documents and are unable to obtain adequate 

unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as an administrative 

expense. The Debtors are also unable to obtain secured credit without (i) granting to the DIP 

Secured Parties the DIP Liens and the DIP Superpriority Claims (each as defined herein) and 

(ii) incurring the Adequate Protection Obligations (as defined herein), to the extent set forth herein 

and under the terms and conditions set forth in the DIP Documents, in each case of (i) and 

(ii) subject and subordinate to the Carve-Out. 
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(c) The Debtors continue to collect cash, rents, income, offspring, products, 

proceeds, and profits generated from the Prepetition Collateral and acquire equipment, inventory 

and other personal property, all of which, subject to the terms and conditions of the Prepetition 

Senior Secured Credit Documents, constitutes Prepetition Collateral under the Prepetition Senior 

Secured Credit Documents that is subject to the Prepetition Secured Parties’ security interests as 

set forth in the Prepetition Senior Secured Credit Documents.   

(d) The Debtors desire to use in their business operations all or a portion of the 

cash, rents, income, offspring, products, proceeds and profits described in the preceding paragraph 

that constitute Cash Collateral of the Prepetition Secured Parties under section 363(a) of the 

Bankruptcy Code. Certain prepetition rents, income, offspring, products, proceeds, and profits, in 

existence as of the Petition Date or hereafter created or arising, including balances of funds in 

certain of the Debtors’ prepetition and postpetition operating bank accounts, also constitute Cash 

Collateral.  

(e) Based on the DIP Motion, Declarations, and the record and other evidence 

presented to the Court at the Interim Hearing, the terms of the DIP Financing, the terms of the 

adequate protection granted to the Prepetition Secured Parties as provided in paragraph 13 of this 

Interim Order (collectively, the “Adequate Protection”), and the terms on which the Debtors may 

continue to use the Prepetition Collateral (including Cash Collateral) pursuant to the DIP 

Documents are fair and reasonable reflect the DIP Credit Parties’ exercise of prudent business 

judgment consistent with their fiduciary duties, and constitute reasonably equivalent value and fair 

consideration. 

(f) This Interim Order, the DIP Financing, the Adequate Protection, and the use 

of the Prepetition Collateral (including Cash Collateral) have been negotiated in good faith and at 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 78 of 311



20 
  
  
4894-7001-6681v.18 

arm’s length among the DIP Credit Parties, the DIP Secured Parties, and the applicable Prepetition 

Secured Parties, and all of the DIP Credit Parties’ obligations and indebtedness arising under, in 

respect of, or in connection with, the DIP Financing and the DIP Documents, including, without 

limitation, all loans, notes, and guarantees incurred or issued by the DIP Credit Parties pursuant to 

the DIP Documents and any other DIP Obligations, shall be deemed to have been extended by the 

DIP Secured Parties and their respective affiliates in good faith, as that term is used in section 

364(e) of the Bankruptcy Code and in express reliance upon the protections offered by section 

364(e) of the Bankruptcy Code, and the DIP Secured Parties (and the successors and assigns 

thereof) shall be entitled to the full protection of section 364(e) of the Bankruptcy Code in the 

event that this Interim Order or any provision hereof is vacated, reversed or modified, on appeal 

or otherwise. 

(g) The Prepetition Secured Parties have acted in good faith regarding the DIP 

Financing and the Debtors’ continued use of the Prepetition Collateral (including Cash Collateral) 

to fund the administration of the Debtors’ estates and continued operation of their businesses 

(including, subject and subordinate to the Carve-Out, the incurrence and payment of and 

performance under the Adequate Protection Obligations and the granting of the Adequate 

Protection Liens (as defined herein)), in accordance with the terms hereof, and the Prepetition 

Secured Parties (and the successors and assigns thereof) shall be entitled to the full protection of 

section 363(m) of the Bankruptcy Code in the event that this Interim Order or any provision hereof 

is vacated, reversed or modified, on appeal or otherwise. 

(h) The Prepetition Secured Parties are entitled to the Adequate Protection 

provided in this Interim Order as and to the extent set forth herein pursuant to sections 361, 362, 

363 and 364 of the Bankruptcy Code.  Based on the DIP Motion and on the record presented to 
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the Court, the terms of the proposed Adequate Protection and of the use of the Prepetition 

Collateral (including Cash Collateral) are fair and reasonable, reflect the Debtors’ prudent exercise 

of business judgment and constitute reasonably equivalent value and fair consideration for the use 

of the Prepetition Collateral, including the Cash Collateral, and, to the extent their consent is 

required, the requisite Prepetition Secured Parties have consented or are deemed hereby to have 

consented to the use of the Prepetition Collateral, including the Cash Collateral, on the terms set 

forth in this Interim Order; provided that nothing in the DIP Documents shall (x) be construed as 

the affirmative consent by any of the Prepetition Secured Parties for the use of Cash Collateral 

other than on the terms set forth in this Interim Order (including the Approved Budget (subject 

only to permitted variances)) and the other DIP Documents, (y) be construed as a consent by any 

party to the terms of any other financing or any other lien encumbering the Prepetition Collateral 

(whether senior or junior) other than as contemplated by the DIP Documents, or (z) prejudice, limit 

or otherwise impair the rights of the Prepetition Secured Parties (acting solely with the consent or 

direction of the Required Lenders (as defined in the Prepetition Senior Secured Credit Agreement, 

the “Prepetition Required Lenders”)), to seek new, different or additional adequate protection or 

assert any rights of the Prepetition Agent, on behalf of the Prepetition Secured Parties, and the 

rights of any other party in interest, including the DIP Credit Parties or any other Prepetition 

Secured Party, to object to such relief are hereby preserved; provided that any such new, different, 

or additional adequate protection, if granted, shall be subject and subordinate to the Carve-Out.  

Notwithstanding the foregoing, the Prepetition Secured Parties remain subject to the terms and 

conditions of the Prepetition Senior Secured Credit Documents, including with respect to all 

provisions pertaining to the vote, consent, direction, or other matters pertaining to one or more 

Prepetition Secured Parties thereunder.  
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(i) The liens, claims and other covenants and payments as set forth in this 

Interim Order, as well as the protections afforded parties acting in “good faith” under section 

363(m) of the Bankruptcy Code are integral, critical and essential components of the Adequate 

Protection provided to the Prepetition Secured Parties for the Debtors’ use of the Prepetition 

Collateral (including Cash Collateral).  The liens, claims and other covenants and payments as set 

forth in this Interim Order, as well as the protections afforded parties acting in “good faith” under 

section 364(e) of the Bankruptcy Code are integral, critical and essential components of the DIP 

Financing provided by the DIP Secured Parties to the Debtors. 

(j) The Debtors have prepared and delivered to the DIP Secured Parties and 

their advisors an initial budget attached hereto as Schedule 1 (together with any additional line-

item or other detail and supplements as may be provided pursuant to the terms of the DIP 

Documents, the “Initial DIP Budget”). The Initial DIP Budget reflects, among other things, for 

the 13-week period commencing on or about the Petition Date, the Debtors’ projected operating 

receipts, operating disbursements, non-operating disbursements, net operating cash flow and 

liquidity for each one-week period covered thereby. The Initial DIP Budget may be modified, 

amended, extended, and updated from time to time in accordance with the DIP Facility Agreement, 

and such modified, amended, extended and/or updated budget, once approved (or deemed 

approved) by the Required DIP Creditors in accordance with the DIP Facility Agreement, shall 

modify, replace, supplement or supersede, as applicable, the Initial DIP Budget for the periods 

covered thereby (the Initial DIP Budget and each subsequent approved budget (including any 

additional line-item or other detail and supplements as may be provided pursuant to the terms of 

the DIP Documents) shall constitute, without duplication, an “Approved Budget”).  Each 

subsequent Approved Budget (as approved in accordance with the DIP Documents and this Interim 
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Order) shall be provided to the U.S. Trustee and counsel to any Committee in summary form.  The 

Initial DIP Budget has been thoroughly reviewed by the Debtors, their management and their 

advisors, and the Debtors believe that the Initial DIP Budget is reasonable under the circumstances. 

The DIP Secured Parties and the Prepetition Secured Parties are relying, in part, upon the DIP 

Credit Parties’ agreement to comply with the Approved Budget (subject only to permitted 

variances), the Adequate Protection Obligations set forth herein, and the other DIP Documents in 

determining to enter into the postpetition financing arrangements and consent to the use of Cash 

Collateral provided for in this Interim Order.   

(k) Each of the Prepetition Secured Parties shall be entitled to all of the rights 

and benefits of section 552(b) of the Bankruptcy Code, and the “equities of the case” exception 

under section 552(b) of the Bankruptcy Code shall not apply to the Prepetition Secured Parties 

with respect to proceeds, product, offspring, or profits with respect to any of the Prepetition 

Collateral; provided that the foregoing shall be without prejudice to the terms of the Final Order 

with respect to the period from and after the entry of the Final Order.  The foregoing is a condition 

and a material inducement to the DIP Secured Parties’ agreement to provide the DIP Financing 

and the Prepetition Secured Parties’ consent to the use of Cash Collateral. 

I. Immediate Entry. Sufficient cause exists for immediate entry of this Interim Order 

pursuant to Bankruptcy Rules 4001(b)(2) and (c)(2). Absent granting the relief set forth in this 

Interim Order, the Debtors’ estates will be immediately and irreparably harmed. Consummation 

of the DIP Financing and the permitted use of Prepetition Collateral (including Cash Collateral), 

in accordance with this Interim Order and the other DIP Documents, are therefore in the best 

interests of the Debtors’ estates and consistent with the Debtors’ exercise of their fiduciary duties.  
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J. Prior Liens; Continuation of Prepetition Liens. Nothing herein shall constitute a 

finding or ruling by this Court that any Prior Lien (as defined herein) is valid, senior, enforceable, 

prior, perfected, or non-avoidable. Moreover, nothing herein shall prejudice the rights of any party-

in-interest, including, but not limited to, the DIP Credit Parties, the DIP Secured Parties, or the 

Prepetition Secured Parties, to challenge the validity, priority, enforceability, seniority, 

avoidability, perfection, or extent of any alleged Prior Lien. The right of a seller of goods to reclaim 

goods under section 546(c) of the Bankruptcy Code is not a Prior Lien, as used herein, and is 

expressly subject to the DIP Liens (as defined herein) and the Prepetition Liens. The Prepetition 

Liens and the DIP Liens are continuing liens, and the Collateral is and will continue to be 

encumbered by such liens. 

K. Syndication Procedures.  The syndication procedures attached as Exhibit D to the 

Motion (as amended pursuant to the terms thereof, the “Syndication Procedures”), as well as the 

notice and instruction form attached as Exhibit E to the Motion (as amended pursuant to the terms 

thereof, the “Syndication Notice and Instructions”), including the subscription forms contained 

therein (the “Syndication Subscription Forms,” and together with the Syndication Procedures and 

Syndication Notice and Instructions, the “Syndication Materials”), are fair and reasonable and 

were and are being implemented in good faith by the Debtors, the Information Agent (as defined 

in the Syndication Materials), and the other parties involved in the syndication of the Company 

Allocated Portion of the DIP Financing.  The Debtors, the Information Agent, and the other parties 

involved in the syndication of the Company Allocated Portion of the DIP Financing are hereby 

authorized to take all actions they deem to be reasonably necessary or advisable to syndicate the 

Company Allocated Portion of the DIP Financing, including pursuant to the Syndication Materials, 

and no such party shall be liable to any person or entity with respect to any act taken or omitted 
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from being taken in connection with such syndication, including any actions taken prior to the 

entry of this Interim Order, which actions are hereby ratified. 

Based upon the foregoing findings and conclusions, the DIP Motion and the record before 

the Court with respect to the DIP Motion, and after due consideration and good and sufficient 

cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. Motion Granted. The interim relief sought in the DIP Motion is granted, the interim 

financing described herein is authorized and approved, and the Debtors’ use of Cash Collateral on 

an interim basis is authorized, in each case subject to the terms and conditions set forth herein and 

in the DIP Documents. All objections to this Interim Order to the extent not withdrawn, waived, 

settled, or resolved are hereby denied and overruled on the merits. 

2. Authorization of the DIP Financing and the DIP Documents. 

(a) The DIP Credit Parties are hereby authorized to execute, deliver, enter into 

and, as applicable, comply with and perform all of their obligations under the DIP Documents and 

take such other and further acts as may be necessary, appropriate or desirable in connection 

therewith. The Company is hereby authorized to borrow (or issue, as may be applicable), up to the 

aggregate amount of the Initial Draw, the DIP Loans and Notes pursuant to the DIP Facility 

Agreement, and the DIP Guarantors are hereby authorized to provide a guaranty of payment and 

performance in respect of the DIP Obligations, in each case, in accordance with the DIP 

Documents, and the DIP Obligations are hereby approved (as and when such amounts become 

earned, due, and payable in accordance with the DIP Documents) without the need to seek further 

Court approval. The proceeds of the DIP Loans and Notes shall be used for all purposes permitted 

under the DIP Documents, including this Interim Order (and subject to and in accordance with the 
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Approved Budget (subject to any permitted variances)), up to the aggregate amount of the Initial 

Draw. Notwithstanding anything to the contrary herein, all proceeds of the DIP Financing shall be 

initially funded into the DIP Funding Account (as defined in the DIP Facility Agreement), which 

account shall at all times be secured on a first priority basis by the DIP Liens (subject and 

subordinate to the Carve-Out), and proceeds from the DIP Financing shall only be released from 

the DIP Funding Account in accordance with the DIP Documents. 

(b) In furtherance of the foregoing and without further approval of this Court, 

each DIP Credit Party is authorized and directed to perform all acts, to make, execute and deliver 

all instruments, certificates, agreements, charges, deeds and documents (including, without 

limitation, the execution, authorization or recordation of pledge and security agreements, 

mortgages, financing statements and other similar documents), and to pay all fees, expenses and 

indemnities in connection with or that may be reasonably required, necessary, or desirable for the 

DIP Credit Parties’ performance of their obligations under or related to the DIP Financing, 

including, without limitation: 

(i) the execution and delivery of, and performance under, each of the 

DIP Documents and one or more amendments, waivers, consents or other modifications to and 

under the DIP Documents, in each case, in such form as the DIP Credit Parties and the DIP Agent 

(acting in accordance with the terms of the DIP Facility Agreement) may agree, it being understood 

that no further approval of this Court shall be required for any authorizations, amendments, 

waivers, consents or other modifications to and under the DIP Documents (or any fees or other 

expenses, including attorneys’, accountants’, appraisers’ and financial advisors’ fees, amounts, 

charges, costs, indemnities and other like obligations, paid in connection therewith) that do not 

shorten the maturity of the extensions of credit thereunder, increase the aggregate commitments, 
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or increase the rate of interest payable or fees or premiums that are payable calculated on 

commitments thereunder (it being further understood that updates, modifications, and supplements 

to the Approved Budget in accordance with the DIP Documents and required to be delivered to 

the DIP Secured Parties under the DIP Documents shall not require further approval from this 

Court);  

(ii) the non-refundable payment to the DIP Secured Parties, as the case 

may be, of all fees, premiums, amount and rights received as consideration under, or in connection 

with, the DIP Financing under the DIP Documents, including any amendment fees, early 

termination fees, servicing fees, audit fees, liquidator fees, structuring fees, administrative agent’s, 

collateral agent’s or security trustee’s fees, upfront fees and premiums, closing fees, commitment 

fees and premiums, exit fees and premiums, closing date fees and premiums, backstop fees and 

premiums, break fees and premiums, fronting fees and expenses, original issue discount, 

prepayment fees and premiums or agency fees, rights under the DIP Facility Agreement, 

indemnities and professional fees and expenses (the payment of which fees, premiums, expenses 

and other amounts shall be irrevocable, and shall be, and shall be deemed to have been, approved 

upon entry of this Interim Order, whether any such fees, premiums, expenses and other amounts 

arose before, on or after the Petition Date and whether or not the transactions contemplated hereby 

are consummated, and, upon payment thereof, shall not be subject to any contest, attack, rejection, 

recoupment, reduction, defense, counterclaim, offset, subordination, recharacterization, avoidance, 

disallowance, impairment, or other claim, cause of action or other challenge of any nature under 

the Bankruptcy Code, applicable non-bankruptcy law or otherwise by any person or entity) and 

any amounts due (or that may become due) in respect of any indemnification and expense 

reimbursement obligations, in each case referred to in the DIP Facility Agreement or other DIP 
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Documents, and the costs and expenses as may be due from time to time in accordance with the 

DIP Documents, including, without limitation (but subject in each case to the terms and conditions 

of any fee letters that may at any time be in effect between such professionals or other advisors 

and the Debtors), reasonable and documented fees and expenses of the professionals retained by, 

or on behalf of, the DIP Agent (including, without limitation, those of McDermott Will & Emery 

LLP, and one local counsel to the DIP Agent in each applicable jurisdiction (collectively, the “DIP 

Agent Advisors”)) and that certain ad hoc group of prepetition creditors and DIP Creditors (the 

“Ad Hoc Group”) (including, without limitation, those of Davis Polk & Wardwell LLP, 

McGuireWoods LLP, Evercore Group, L.L.C., McCurdy Consulting Inc., and each other local or 

special counsel or other advisor to the Ad Hoc Group or any member thereof (collectively, the “Ad 

Hoc Group Advisors”)) (such fees and expenses of the DIP Agent and the Ad Hoc Group, the 

“DIP Fees and Expenses”), without the need to file retention motions or fee applications in 

accordance with paragraph 16 below; provided that the DIP Fees and Expenses incurred prior to, 

and which are unpaid as of, the Closing Date shall be paid indefeasibly by the Debtors upon the 

occurrence of the Closing Date without such DIP Secured Parties’ invoices being subject to the 

review procedures set forth in paragraph 16; and 

(iii) the performance of all other acts required under or in connection 

with the DIP Documents, including the granting of the DIP Liens and the DIP Superpriority Claims 

(in each case subject and subordinate to the Carve-Out) and perfection of the DIP Liens as 

permitted herein and therein, and to perform such other and further acts as may be necessary, 

desirable or appropriate in connection therewith, in each case in accordance with the terms of the 

DIP Documents; provided that neither the DIP Funding Account nor any cash held therein shall 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 87 of 311



29 
  
  
4894-7001-6681v.18 

be subject to any lien in favor of the Prepetition Secured Parties, including any Adequate Protection 

Liens, and such account and cash shall be secured by the DIP Liens on a first priority basis. 

(iv) Proceeds of the DIP Financing and Cash Collateral may be utilized 

by the DIP Credit Parties for intercompany transfers as and to the extent permitted under the DIP 

Documents (and also authorized under any order approving the Cash Management Motion then in 

effect (as defined in the First Day Declarations)).   

3. DIP Obligations. Upon execution and delivery of the DIP Documents, the DIP 

Documents shall constitute legal, valid, binding and non-avoidable obligations of the DIP Credit 

Parties, enforceable against each DIP Credit Party and its estate in accordance with the terms of 

the DIP Documents, and any successors thereto, including any trustee appointed in the Chapter 11 

Cases, or in any case under chapter 7 of the Bankruptcy Code upon the conversion of any of the 

Chapter 11 Cases, or in any other proceedings superseding or related to any of the foregoing 

(collectively, the “Successor Cases”). Upon execution and delivery of the DIP Documents, the 

DIP Obligations will include all loans, notes and any other indebtedness or obligations, contingent 

or absolute, which may now or from time to time be owing by any of the DIP Credit Parties to any 

of the DIP Secured Parties, in such capacities, in each case, under, or secured by, the DIP 

Documents, including all principal, interest, costs, fees, expenses, premiums, indemnities and 

other amounts under the DIP Documents, which, for the avoidance of doubt, includes the 

reasonable and documented fees and expenses of the DIP Agent Advisors and the Ad Hoc Group 

Advisors. The DIP Credit Parties shall be jointly and severally liable for the DIP Obligations. 

Except as permitted hereby, no obligation, payment, transfer, or grant of security hereunder or 

under the other DIP Documents to the DIP Secured Parties (including their Representatives (as 

defined herein)) shall be stayed, restrained, voidable, avoidable, or recoverable, under the 
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Bankruptcy Code or under any applicable law (including, without limitation, under sections 502(d), 

544, and 547 to 550 of the Bankruptcy Code or under any applicable state Uniform Voidable 

Transactions Act, Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, or 

similar statute or common law), or subject to any defense, avoidance, reduction, setoff, recoupment, 

offset, recharacterization, subordination (whether equitable, contractual, or otherwise), 

disallowance, impairment, claim, counterclaim, cross-claim, or any other challenge under the 

Bankruptcy Code or any applicable law or regulation by any person or entity. 

4. Carve-Out. 

(a) The word “cash” as used in this paragraph shall include all cash, checks, 

deposit accounts and other cash equivalents. 

(i) For purposes of this Interim Order, “Carve-Out” shall mean the sum 

of: (a) all fees required to be paid to the Clerk of the Court and all statutory fees required to be 

paid to the U.S. Trustee under section 1930(a) of title 28 of the United States Code plus interest at 

the statutory rate pursuant to 31 U.S.C. § 3717 (without regard to the notice set forth in (c) below) 

(the “U.S. Trustee Carve-Out”); (b) all reasonable fees, costs and expenses up to $100,000 

incurred by a trustee under section 726(b) of the Bankruptcy Code (without regard to the notice 

set forth in (c) below) (the “Chapter 7 Trustee Carve-Out”); (c) subject to the application of any 

retainers that may be held and to the extent allowed at any time, whether by interim order, final 

order, procedural order, or otherwise, all unpaid fees, costs and expenses (other than any 

restructuring, sale, success or other transaction-based fees) (the “Allowed Professional Fees”) 

incurred by persons or firms retained by the Debtors pursuant to section 327, 328, or 363 of the 

Bankruptcy Code (collectively, the “Debtor Professionals”) and a Committee pursuant to 

sections 328 or 1103 of the Bankruptcy Code (the “Committee Professionals” and, together with 
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the Debtor Professionals, the “Professionals”) before the first business day following delivery by 

the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors) or the 

Required DIP Creditors of a Carve-Out Trigger Notice (as defined below), whether allowed by the 

Court prior to or after such time and without regard to whether such fees and expenses are provided 

for in any Approved Budget or the timing of the invoicing of such fees and expenses (the “Pre-

Carve-Out Trigger Fees”); and (d) the Allowed Professional Fees of the Professionals in an 

aggregate amount not to exceed $3,500,000 incurred by the Debtor Professionals and $250,000 

incurred by the Committee Professionals (such caps, collectively, the “Post-Carve-Out Trigger 

Notice Cap”), each beginning on the first business day following delivery by the DIP Agent (acting 

with the consent or at the direction of the Required DIP Creditors) or the Required DIP Creditors 

of a Carve-Out Trigger Notice (the “Post-Carve-Out Trigger Fees”).  For the avoidance of doubt, 

the Carve-Out shall not include any restructuring, sale, success or other transaction-based fees of 

any investment bankers or financial advisors.  For the avoidance of doubt, to the extent the Carve-

Out is funded from proceeds of the DIP Loans and Notes, such amounts shall constitute DIP 

Obligations. For the avoidance of doubt and notwithstanding anything to the contrary contained in 

the DIP Documents, the Prepetition Senior Secured Credit Documents or otherwise, the Carve-

Out shall be senior in priority to all liens and claims securing the DIP Obligations, all DIP Liens, 

all DIP Superpriority Claims, all claims arising under the Prepetition Debt Documents or otherwise, 

and all liens securing such claims thereunder, the Adequate Protection Liens, all Adequate 

Protection Claims, the 507(b) Claims, any and all other forms of adequate protection securing or 

on account of the claims arising under the Prepetition Senior Secured Credit Documents or 

otherwise, and any claims against or other obligations of the Debtors, including any post-petition 

intercompany claims among the Debtors.  
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(ii) For purposes of the foregoing, “Carve-Out Trigger Notice” means 

a written notice delivered by email (or other electronic means) by the DIP Agent (acting with the 

consent or at the direction of the Required DIP Creditors) or the Required DIP Creditors (or, after 

the DIP Obligations have been indefeasibly paid in full and the DIP Commitments terminated, the 

Prepetition Agent (acting at the direction of the Prepetition Required Lenders)) to (A) the Debtors, 

(B) Vinson & Elkins LLP and Kutak Rock LLP as their restructuring counsel, (C) any Committee 

and its counsel, (D) the U.S. Trustee, and (E) the Ad Hoc Group, if the Carve-Out Trigger Notice 

is provided by the DIP Agent (acting with the consent or at the direction of the Required DIP 

Creditors), which notice shall be delivered following the occurrence and during the continuation 

of an Event of Default (as defined in the DIP Facility Agreement), stating that the Post-Carve-Out 

Trigger Notice Cap has been invoked.  Notwithstanding the foregoing, (x) so long as a Carve-Out 

Trigger Notice has not been delivered, the Debtors shall be permitted to pay and/or reimburse, as 

applicable, Allowed Professional Fees that are allowed by the Court and payable under sections 

328, 330, and 331 of the Bankruptcy Code and compensation procedures approved by the Court, 

and the payment and/or reimbursement of same shall not reduce the Carve-Out and (y) any 

Termination Declaration (as defined below) duly delivered in accordance with paragraph 7(e) shall 

be deemed to be an effective Carve-Out Trigger Notice. 

(iii) On the date of delivery by the DIP Agent (acting with the consent 

or at the direction of the Required DIP Creditors) of a Carve-Out Trigger Notice in accordance 

with the terms of this Interim Order (the “Carve-Out Trigger Date”), the Carve-Out Trigger Notice 

shall (a) constitute a demand to the Debtors as of such date to fund a reserve from all cash on hand 

(including Cash Collateral) as of such date and any available cash thereafter held by any Debtors 

in an amount equal to: (x) the U.S. Trustee Carve-Out, (y) the Chapter 7 Trustee Carve-Out and 
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(z) the then-unpaid amounts of the Allowed Professional Fees (whether allowed by the Court prior 

to or after the Carve-Out Trigger Date) incurred through the first business day following the Carve-

Out Trigger Date; and (b) be deemed a draw request and notice of borrowing by the DIP Credit 

Parties under the DIP Facility Agreement in an amount equal to the lesser of (y) the amounts of 

(x), (y), and (z) in clause (a) of this sentence, and (z) the amount of the undrawn commitments 

under the DIP Facility Agreement, in each case, to the extent in excess of the amounts funded 

pursuant to clause (a) of this sentence. The Debtors shall deposit and hold any such amounts in a 

segregated account to pay the amounts set forth in the preceding sentence (the “Pre-Carve-Out 

Trigger Notice Reserve”).  

(iv) All funds in the Pre-Carve-Out Trigger Notice Reserve shall be used 

first to pay the U.S. Trustee Carve-Out, the Chapter 7 Trustee Carve-Out and the Pre-Carve-Out 

Trigger Fees; second to the Prepetition Secured Parties in accordance with their rights and the 

priorities of their liens, claims and interests against the Prepetition Collateral; third to the DIP 

Agent on account of the DIP Obligations until the indefeasible payment in full in cash of the DIP 

Obligations; and fourth to the Debtors.  

(v) On the Carve-Out Trigger Date, the Carve-Out Trigger Notice shall 

also constitute (a) a demand to the Debtors as of such date to fund a reserve from all cash on hand 

(including Cash Collateral) as of such date and any available cash thereafter held by any Debtors 

in an amount equal to the Post-Carve-Out Trigger Notice Cap and (b) a draw request and notice of 

borrowing by the DIP Credit Parties under the DIP Facility Agreement in an amount equal to the 

lesser of (y) the Post-Carve-Out Trigger Notice Cap and (z) the amount of the undrawn 

commitments under the DIP Facility Agreement (after giving effect to any draw request in the 

foregoing clause (iv)), in each case, to the extent in excess of the amounts funded pursuant to 
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clause (a) of this sentence.  The Debtors shall deposit and hold such amounts in a segregated 

account in trust to pay Allowed Professional Fees incurred after the Carve-Out Trigger Date up to 

the amount of the Post-Carve-Out Trigger Notice Cap (the “Post-Carve-Out Trigger Notice 

Reserve” and, together with the Pre-Carve-Out Trigger Notice Reserve, the “Carve-Out 

Reserves”).  All disbursements from such account shall be in accordance with the DIP Documents, 

including this Interim Order. 

(vi) All funds in the Post-Carve-Out Trigger Notice Reserve shall be 

used first to pay the Post-Carve-Out Trigger Fees (up to the Post-Trigger Fee Cap); second to pay 

the U.S. Trustee Carve-Out, the Chapter 7 Trustee Carve-Out and the Pre-Carve-Out Trigger Fees; 

third to the Prepetition Secured Parties in accordance with their rights and the priorities of their 

liens, claims and interests against the Prepetition Collateral; fourth to the DIP Agent on account 

of the DIP Obligations until the indefeasible payment in full in cash of the DIP Obligations; and 

fifth to the Debtors. 

(vii) Any payment or reimbursement made on or after the occurrence of 

the Carve-Out Trigger Date in respect of any Allowed Professional Fees shall permanently reduce 

the Carve-Out on a dollar-for-dollar basis.   

(viii) The Debtors shall deposit the amounts in the Carve-Out Reserves in 

full prior to the payment of any DIP Collateral (including Cash Collateral) to the DIP Agent or any 

DIP Creditor or the payment of any amount to any of the Prepetition Agent or the Prepetition 

Secured Lenders, and the DIP Agent, the DIP Creditors, the Prepetition Agent and the Prepetition 

Secured Lenders, shall not sweep or foreclose on cash or Cash Collateral (including cash received 

as a result of the disposition of any property of the Debtors or the DIP Collateral) of the Debtors 

until the Carve-Out Reserves have been fully funded. 
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(ix) The Pre-Carve-Out Trigger Notice Reserve shall be held for the 

benefit of the U.S. Trustee to pay the U.S. Trustee Carve-Out, the Chapter 7 Trustee (if any) to 

pay the Chapter 7 Trustee Carve-Out, and the Professionals to pay the Allowed Professional Fees 

benefiting from the Carve-Out, and shall be available only to satisfy such obligations until paid in 

full.  The Post-Carve-Out Trigger Notice Reserve shall be held for the benefit of the Professional 

Persons to pay the Allowed Professional Fees and shall be available only to satisfy such obligations 

until paid in full.  The failure of the Carve-Out Reserves to satisfy in full the Allowed Professional 

Fees shall not affect the priority of the Carve-Out, and nothing in this Interim Order, including the 

Carve-Out, the Post-Carve-Out Trigger Notice Cap, the Carve-Out Reserves, the Approved Budget, 

or any of the foregoing shall be construed as a cap or limitation on the amount of the Allowed 

Professional Fees due and payable by the Debtors or that may be allowed by the Court, and the 

rights of all parties in interest shall be fully reserved with respect to such matters. 

(x) To the extent that the Carve-Out Reserves are not fully funded in 

accordance with the terms hereof or prove insufficient to satisfy the full amount of the Carve-Out, 

any cash on hand and any other available cash thereafter held by the Debtors (whether realized by 

the Debtors, a chapter 7 trustee, the DIP Agent, or any other person) shall be applied: (i) first, to 

fund the Pre-Carve-Out Trigger Reserve, (ii) second, to fund the Post-Carve-Out Trigger Reserve, 

(iii) third, to pay the U.S. Trustee Carve-Out, the Chapter 7 Carve-Out or Pre-Carve-Out Trigger 

Fees in excess of the Pre-Carve-Out Trigger Reserve, (iv) fourth, to the Prepetition Secured Parties 

in accordance with their respective rights and the priorities of their respective liens, claims and 

interests; and (v) fifth, to the DIP Agent on account of the DIP Obligations until the indefeasible 

payment in full in cash of the DIP Obligations.  
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(xi) To the extent permitted by the DIP Documents, and subject to the 

priorities and rights set forth herein, each of the Prepetition Agent and the DIP Agent shall have a 

security interest in any residual cash balance remaining in the Carve-Out Reserves after U.S. 

Trustee Carve-Out, the Chapter 7 Carve-Out or the Pre-Carve-Out Trigger Fees in excess of the 

Pre-Carve-Out Trigger Reserve benefitting from the Carve-Out have been indefeasibly paid in full 

in cash pursuant to a final non-appealable order of this Court (or another court of competent 

jurisdiction).  After satisfaction of the U.S. Trustee Carve-Out, the Chapter 7 Carve-Out or the 

Pre-Carve-Out Trigger Fees and the Post-Carve-Out Trigger Fees (up to the Post-Carve-Out 

Trigger Notice Cap) any excess funds in the Carve-Out Reserves shall be paid to the Prepetition 

Agent and/or the DIP Agent as herein subparagraph (ix) and (x) above. 

(xii) None of the DIP Secured Parties or the Prepetition Secured Parties 

shall be responsible for the payment or reimbursement of any fees or expenses of any Professional 

incurred in connection with these Chapter 11 Cases or any Successor Cases.  Nothing in this 

Interim Order shall be construed to obligate the DIP Secured Parties or the Prepetition Secured 

Parties to pay compensation to, or to reimburse the expenses of, any Professional or to guarantee 

that the Debtors have sufficient funds to pay such compensation or reimbursement. 

5. DIP Superpriority Claims. Pursuant to section 364(c)(1) of the Bankruptcy Code, 

all of the DIP Obligations shall constitute allowed superpriority administrative expense claims 

against the DIP Credit Parties on a joint and several basis (without the need to file any proof of 

claim) with priority over any and all claims against the DIP Credit Parties, now existing or 

hereafter arising, of any kind whatsoever, including, without limitation, all administrative expenses 

of the kind specified in sections 503(b) and 507(b) of the Bankruptcy Code and any and all 

administrative expenses or other claims arising under section 105, 326, 327, 328, 330, 331, 365, 
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503(b), 506(c), 507(a), 507(b), 726, 1113 or 1114 of the Bankruptcy Code, whether or not such 

expenses or claims may become secured by a judgment lien or other non-consensual lien, levy or 

attachment, which allowed claims (the “DIP Superpriority Claims”) shall, for purposes of 

section 1129(a)(9)(A) of the Bankruptcy Code, be considered administrative expenses allowed 

under section 503(b) of the Bankruptcy Code, and which DIP Superpriority Claims shall be 

payable from and have recourse to all prepetition and postpetition property of the DIP Credit 

Parties and all proceeds thereof (excluding claims and causes of action under section 502(d), 544, 

545, 547, 548, 549, 550 or 553 of the Bankruptcy Code, or any other avoidance actions under the 

Bankruptcy Code (collectively, “Avoidance Actions”) but including, subject to, and upon entry of, 

the Final Order, any proceeds or property recovered, unencumbered or otherwise from Avoidance 

Actions, whether by judgment, settlement or otherwise (“Avoidance Proceeds”)) in accordance 

with the DIP Documents and this Interim Order, in each case subject and subordinate only to (x) 

the Carve-Out, and (y) as against the Debtors that are Prepetition Loan Parties, solely to the extent 

of any recourse to the Prepetition Collateral, the 507(b) Claim against such Debtors (it being 

understood that the DIP Superpriority Claims shall otherwise be senior in priority to the 507(b) 

Claim). The DIP Superpriority Claims shall be entitled to the full protection of section 364(e) of 

the Bankruptcy Code in the event that this Interim Order or any provision hereof is vacated, 

reversed or modified, on appeal or otherwise.   

6. DIP Liens. As security for the DIP Obligations, effective and automatically and 

properly perfected upon the date of this Interim Order and without the necessity of the execution, 

recordation or filing by the DIP Credit Parties or any of the DIP Secured Parties of mortgages, 

security agreements, control agreements, pledge agreements, financing statements, intellectual 

property filing or other similar documents, any notation of certificates of title for titled goods or 
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other similar documents, instruments, deeds, charges or certificates, or the possession or control 

by the DIP Agent of, or over, any prepetition or postpetition assets or property of the Debtors of 

the type described in paragraphs 6(a) through (c) below (collectively, and excluding any 

Avoidance Actions, but including, subject to, and upon entry of, the Final Order, Avoidance 

Proceeds, the “DIP Collateral”), without any further action by the DIP Secured Parties, the 

following valid, binding, continuing, enforceable and non-avoidable security interests and liens 

(all security interests and liens granted to the DIP Agent, for its benefit and for the benefit of the 

other DIP Secured Parties, pursuant to the DIP Documents, the “DIP Liens”) are hereby granted 

to the DIP Agent, for its own benefit and the benefit of the other DIP Secured Parties: 

(a) Liens on Unencumbered Property. Pursuant to section 364(c)(2) of the 

Bankruptcy Code, a valid, binding, continuing, enforceable, fully perfected first-priority senior 

security interest (subject and subordinate only to the Carve-Out) in, and lien upon, all tangible, 

intangible, real, personal or mixed prepetition and postpetition property of the DIP Credit Parties 

or their estates, whether existing on the Petition Date or thereafter acquired, and the proceeds, 

products, rents, and profits thereof, that, on or as of the Petition Date, is not subject to (i) a valid, 

perfected and non-avoidable lien or (ii) a valid and non-avoidable lien in existence as of the 

Petition Date that is perfected subsequent to the Petition Date as permitted by section 546(b) of 

the Bankruptcy Code (such liens described in clauses (i) and (ii), excluding any Prepetition Liens, 

collectively, “Prior Liens”), which previously unencumbered property includes, without limitation, 

any and all unencumbered cash of the DIP Credit Parties (whether maintained with any of the DIP 

Secured Parties or otherwise) and any investment of cash, inventory, accounts receivable, 

investment property, other rights to payment whether arising before or after the Petition Date, 

contracts, properties, plants, fixtures, machinery, equipment, general intangibles, documents, 
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instruments, securities, goodwill, causes of action, insurance policies and rights, claims and 

proceeds from insurance, commercial tort claims and claims that may constitute commercial tort 

claims (known and unknown), chattel paper (including electronic chattel paper and tangible chattel 

paper), interests in leaseholds, real properties, deposit accounts, accounts, patents, copyrights, 

trademarks, trade names, rights under license agreements and other intellectual property, and 

equity interests of subsidiaries, joint ventures and other entities, wherever located, and the 

proceeds, products, rents and profits of the foregoing, whether arising under section 552(b) of the 

Bankruptcy Code or otherwise (collectively, the “Unencumbered Property”), in each case other 

than the Avoidance Actions (for the avoidance of doubt, prior to entry of the Final Order, 

“Unencumbered Property” shall not include Avoidance Proceeds).10 

(b) Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of the 

Bankruptcy Code, a valid, binding, continuing, enforceable, fully perfected security interest 

(subject and subordinate to the Carve-Out) in and lien upon all tangible and intangible prepetition 

and postpetition property of the DIP Credit Parties or their estates (other than property described 

in the foregoing paragraph 6(a)), which shall be immediately junior and subordinate only to (w) 

the Carve-Out, (x) solely with respect to Prepetition Collateral, (i) the Adequate Protection Liens 

secured by such Prepetition Collateral and (ii) the Prepetition Liens, (y) solely with respect to the 

NMTC Collateral, the NMTC Liens,11 and (z) any Prior Liens; provided that nothing herein shall 

 
10  For the avoidance of doubt, and notwithstanding anything to the contrary in any of the DIP Documents, the 

Prepetition Collateral is not Unencumbered Property.  
11  “NMTC Liens” shall mean the fully perfected first-priority security interests in and liens granted on the Collateral 

(as defined in that certain Mortgage, Assignment of Leases and Rents, Security Agreement and Fixture Filing 
dated as of June 27, 2022) (the “NMTC Collateral”) securing the obligations (the “NMTC Debt”) under that 
certain Loan Agreement dated as of June 27, 2022, by and among Debtor Enviva Pellets Epes, LLC, the lenders 
party thereto (the “NMTC Lenders”), and Enviva Inc. (solely for the purpose of agreeing to certain financial 
covenants thereto) (as amended, restated, amended and restated, supplemented, or otherwise modified from time 
to time in accordance with the terms thereof, the “NMTC Loan”), which NMTC Liens shall be senior to the DIP 
Liens granted pursuant to Paragraph 6(b) herein solely with respect to the NMTC Collateral (but subject and 
subordinate to the Carve-Out); provided that upon the full and indefeasible payment of the NMTC Loan (and with 
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limit the rights of the DIP Secured Parties under the DIP Documents to the extent any Prior Liens 

are not permitted thereunder or under the Prepetition Senior Secured Credit Documents. 

(c) Liens Senior to Certain Other Liens. The DIP Liens shall not be (i) subject 

or subordinate to or made pari passu with (A) any lien or security interest that is avoided and 

preserved for the benefit of the Debtors or their estates under section 551 of the Bankruptcy Code, 

(B) unless otherwise provided for in this Interim Order or the other the DIP Documents, any liens 

or security interests arising after the Petition Date, including, without limitation, any liens or 

security interests granted in favor of any federal, state, municipal or other governmental unit 

(including any regulatory body), commission, board or court for any liability of the DIP Secured 

Parties, or (C) any intercompany or affiliate liens of the DIP Secured Parties or security interests 

of the DIP Secured Parties; or (ii) subordinated to or made pari passu with any other lien or 

security interest under section 363 or 364 of the Bankruptcy Code granted after the date hereof. 

7. Protection of DIP Creditors’ and Prepetition Secured Parties’ Rights. 

(a) So long as there are any DIP Obligations outstanding or the DIP Creditors 

have any outstanding DIP Commitments under the DIP Documents, the Prepetition Secured Parties 

shall: (i) have no right to and shall take no action to foreclose upon, or recover in connection with, 

the Prepetition Liens or the Prepetition Collateral or the liens granted thereto pursuant to this 

Interim Order, or otherwise seek to exercise or enforce any rights or remedies against the DIP 

Collateral (including DIP Collateral that is Prepetition Collateral), absent the consent or direction 

of the Required DIP Creditors (or the DIP Agent acting with the consent or at the direction of the 

Required DIP Creditors), including in connection with the Adequate Protection Liens, and in so 

 
the NMTC Liens having been released pursuant to that NMTC Loan), the NMTC Collateral shall be deemed 
secured by the DIP Liens on the same basis as all property described in the foregoing paragraph 6(a), in 
accordance with this Interim Order and without further approval of this Court.  
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doing, the Prepetition Secured Parties shall act in a manner not inconsistent with the DIP 

Documents (including paragraph 7(e) hereof); (ii) be deemed to have consented to any transfer, 

disposition or sale of, or release of liens on, the DIP Collateral (but not any cash proceeds of such 

transfer, disposition or sale to the extent the assets transferred, disposed of or sold constitute 

Prepetition Collateral), to the extent such transfer, disposition, sale or release is authorized under 

the DIP Documents and (y) the Prepetition Agent is provided with two business days’ advance 

notice of any such transfer, disposition or sale of, or release of liens on, the DIP Collateral; (iii) not 

file any further financing statements, trademark filings, copyright filings, mortgages, notices of 

lien or similar instruments, or otherwise take any action to perfect their security interests in the 

DIP Collateral other than, solely as to this clause (iii), (x) the Prepetition Secured Parties filing 

financing statements or other documents to perfect the liens granted pursuant to this Interim Order, 

or (y) as may be required by applicable state law or foreign law to complete a previously 

commenced process of perfection or to continue the perfection of valid and non-avoidable liens or 

security interests existing as of the Petition Date; and (iv) deliver or cause to be delivered, at the 

DIP Credit Parties’ cost and expense, any termination statements, releases and/or assignments in 

favor of the DIP Secured Parties or other documents necessary to effectuate and/or evidence the 

release, termination and/or assignment of liens on any portion of the DIP Collateral that is subject 

to any sale or disposition permitted by the DIP Documents subject to clause (ii) above.  For the 

avoidance of doubt, any distribution or application of DIP Collateral (whether or not constituting 

Prepetition Collateral) shall be in accordance with the priorities set forth herein. 

(b) To the extent any Prepetition Secured Party has possession of any DIP 

Collateral that is not Prepetition Collateral or has control with respect to any DIP Collateral that is 

not Prepetition Collateral, or has been noted as a secured party on any certificate of title for a titled 
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good constituting DIP Collateral that is not Prepetition Collateral, then such Prepetition Secured 

Party shall be deemed to maintain such possession or notation or exercise such control as a 

gratuitous bailee and/or gratuitous agent for perfection for the benefit of the DIP Secured Parties, 

and such Prepetition Secured Party, as applicable, shall comply with the instructions of the DIP 

Agent (acting with the consent or at the direction of the Required DIP Creditors) with respect to 

such notation or the exercise of such control or possession. 

(c) Until the indefeasible repayment in full of the Prepetition Senior Secured 

Debt (other than contingent indemnification obligations as to which no claim has been asserted), 

any proceeds of Prepetition Collateral received by any DIP Secured Party or Prepetition Secured 

Party, whether in connection with the exercise of any right or remedy (including setoff) relating to 

the Prepetition Collateral or otherwise received by a DIP Secured Party or Prepetition Secured 

Party, shall be segregated and held in trust for the benefit of and forthwith paid over to the 

Prepetition Agent for the benefit of the Prepetition Secured Parties in the same form as received, 

with any necessary endorsements, or as a court of competent jurisdiction may otherwise direct.  

The Prepetition Agent (acting at the direction of the Prepetition Required Lenders) is hereby 

authorized to make any such endorsements as agent for any such DIP Secured Parties or Prepetition 

Secured Parties, as applicable. This authorization is coupled with an interest and is irrevocable. 

Following the indefeasible repayment in full of the Prepetition Senior Secured Debt (other than 

contingent indemnification obligations as to which no claim has been asserted), any proceeds of 

DIP Collateral or Prepetition Collateral received by any Prepetition Secured Party, whether in 

connection with the exercise of any right or remedy (including setoff) or otherwise, shall be 

segregated and held in trust for the benefit of and forthwith paid over to the DIP Agent for the 

benefit of the DIP Secured Parties in the same form as received, with any necessary endorsements, 
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or as a court of competent jurisdiction may otherwise direct. In connection with the foregoing 

sentence, the DIP Agent is hereby authorized to make any such endorsements as agent for any 

such Prepetition Secured Parties. 

(d) Termination Date.  On the Termination Date (as defined below), (i) all DIP 

Obligations shall be immediately due and payable and all DIP Commitments will terminate; and 

(ii) the Prepetition Secured Parties (acting solely with the consent, or at the direction, of the 

Prepetition Required Lenders) may terminate, reduce, or restrict the ability of the Debtors to use 

Cash Collateral; provided that notwithstanding the foregoing, during the Remedies Notice Period 

(as defined below), the Debtors may use Cash Collateral solely to fund the Carve-Out and pay 

payroll and other expenses critical to the administration of the Debtors’ estates strictly in 

accordance with the Approved Budget (subject to permitted variances); and (iii) the DIP Agent 

(acting with the consent or at the direction of the Required DIP Creditors) or the DIP Secured 

Parties (and, with the consent or at the direction of the Required DIP Creditors, or in the event the 

DIP Facility has been indefeasibly repaid in full, in cash, the Prepetition Agent and the Prepetition 

Secured Parties) shall be otherwise entitled to exercise rights and remedies under the DIP 

Documents (or in the case of the Prepetition Agent and the Prepetition Secured Parties, and solely 

following the indefeasible repayment in full, in cash of the DIP Facility, under the Prepetition 

Senior Secured Credit Documents) subject to and in accordance with this Interim Order. 

(e) Rights and Remedies Upon Event of Default. Subject to the limitations set 

forth herein, upon the occurrence and during the continuation of an Event of Default, 

notwithstanding the provisions of section 362 of the Bankruptcy Code, without any application, 

motion, or notice to, hearing before, or order from the Court, but subject to the terms of the DIP 

Documents and this Interim Order, including the Remedies Notice Period for the exercise of 
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remedies other than those specified in the following clauses (i) and (ii): (i) the DIP Agent (acting 

with the consent or at the direction of the Required DIP Creditors) or Required DIP Creditors may 

declare, which declaration shall be in writing and delivered by email or other electronic means to 

the Debtors, Vinson & Elkins LLP and Kutak Rock LLP as co-counsel to the Debtors, counsel to 

any Creditors’ Committee, and the U.S. Trustee (any such declaration shall be referred to herein 

as a “Termination Declaration”) (A) all DIP Obligations owing under the DIP Documents to be 

immediately due and payable without presentment, demand, protest or other notice of any kind, 

all of which are expressly waived by the Debtors, (B) the termination, reduction or restriction of 

any further commitment to extend credit to the Debtors to the extent any such commitment remains 

under the DIP Facility, (C) termination of the DIP Facility and the DIP Documents as to any future 

liability or obligation of the DIP Agent or DIP Secured Parties, but without affecting any of the 

DIP Liens or the DIP Obligations, (D) that any obligations to fund the Carve-Out Reserves shall 

be triggered, through the delivery of the Carve-Out Notice to the DIP Borrower and Issuer and 

other notice parties set forth herein, and (E) the right to charge interest at the default rate under the 

applicable DIP Documents; and (ii) subject to this paragraph 7, the Prepetition Secured Parties 

may declare a termination, reduction or restriction on the ability of the Debtors to use Cash 

Collateral (the date on which a Termination Declaration is delivered, the “Termination Date”).  

The automatic stay in the Chapter 11 Cases otherwise applicable to the DIP Agent, the DIP Secured 

Parties, and the Prepetition Secured Parties is hereby modified so that following the expiration of 

five (5) business days after the Termination Date (the “Remedies Notice Period”): (a) the DIP 

Agent (acting with the consent or at the direction of the Required DIP Creditors), on behalf of the 

DIP Secured Parties, shall be entitled to exercise all of its rights and remedies in accordance with 

the DIP Documents and this Interim Order to satisfy the DIP Obligations, DIP Superpriority 
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Claims, and DIP Liens, including (subject to: (i) the funding of the Carve-Out Reserves in 

accordance with paragraph 4(a)(iii) hereof; and (ii) payment of all accrued but unpaid wages and 

benefits to the Debtors’ employees) (w) freeze or sweep monies or balances in the Debtors' 

accounts; (x) immediately set-off any and all amounts in accounts maintained by the Debtors with 

the DIP Secured Parties against the DIP Obligations; (y) enforce any and all rights against DIP 

Collateral, including, without limitation, foreclosure on all or any portion of the DIP Collateral, 

occupying the Debtors' premises, collection of accounts receivable, sale or disposition of the DIP 

Collateral and (z) take any other actions or exercise any other rights or remedies permitted under 

this Interim Order, the DIP Documents or applicable law, and (b) subject to the foregoing clause 

(a) and the other terms and conditions set forth in this Interim Order, including the standstill set 

forth in the foregoing paragraph 7(a), the Prepetition Secured Parties shall be entitled to exercise 

their rights and remedies to the extent available in accordance with the applicable Prepetition 

Senior Secured Credit Documents and this Interim Order with respect to the Debtors’ use of Cash 

Collateral.  During the Remedies Notice Period, the Debtors and any Creditors’ Committee shall 

be entitled to seek an emergency hearing within the Remedies Notice Period with the Court for the 

purpose of contesting whether an Event of Default has occurred or is continuing (an “Emergency 

Hearing”), and the DIP Secured Parties shall consent to the Emergency Hearing. Unless the Court 

orders otherwise prior to the expiration of the Remedies Notice Period or the Debtors cure the 

Event(s) of Default giving rise to the Termination Declaration, the automatic stay, as to the DIP 

Agent (acting with the consent or at the direction of the Required DIP Creditors), the DIP Secured 

Parties, and the Prepetition Secured Parties shall automatically be terminated at the end of the 

Remedies Notice Period without further notice or order.  Upon expiration of the Remedies Notice 

Period, absent order of the Court to the contrary, the DIP Agent (acting with the consent or at the 
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direction of the Required DIP Creditors), the DIP Secured Parties and the Prepetition Secured 

Parties shall be permitted to exercise all remedies set forth herein, and in the DIP Documents, and 

as otherwise available at law without further order of or application or motion to this Court 

consistent with this Interim Order.  The rights and remedies of the DIP Secured Parties specified 

in this Interim Order are cumulative and not exclusive of any rights or remedies that the DIP 

Secured Parties have under the DIP Documents or otherwise. The Debtors and any Creditors’ 

Committee shall be deemed to have waived any right to seek relief under the Bankruptcy Code, 

including under section 105 thereof, to the extent such relief would restrict or impair the rights and 

remedies of the DIP Agent or the DIP Creditors as set forth in this Interim Order or the DIP 

Documents.  The Debtors shall cooperate with the DIP Secured Parties in their exercise of rights 

and remedies, whether against the DIP Collateral or otherwise and shall not take or direct any 

entity to take any action designed or intended to hinder or restrict in any respect such DIP Secured 

Parties from enforcing their security interests in the DIP Collateral. 

(f) No rights, protections or remedies of the DIP Secured Parties or the 

Prepetition Secured Parties granted by the provisions of the DIP Documents shall be limited, 

modified or impaired in any way by: (i) any actual or purported withdrawal of the consent of any 

party to the Debtors’ authority to continue to use Cash Collateral; (ii) any actual or purported 

termination of the Debtors’ authority to continue to use Cash Collateral; or (iii) the terms of any 

other order or stipulation related to the Debtors’ continued use of Cash Collateral or the provision 

of adequate protection to any party. 

8. Limitation on Charging Expenses Against Collateral. Except to the extent of the 

Carve-Out, no costs or expenses of administration of the Chapter 11 Cases or any Successor Cases 

or any future proceeding that may result therefrom, including liquidation in bankruptcy or other 
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proceedings under the Bankruptcy Code, shall be charged against or recovered from the DIP 

Collateral or Prepetition Collateral (in each case including Cash Collateral) pursuant to section 

506(c) of the Bankruptcy Code or any similar principle of law, without the prior written consent 

of the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors), and/or 

the Prepetition Agent (acting at the direction of the Prepetition Required Lenders), as applicable, 

and no consent shall be implied from any other action, inaction or acquiescence by the DIP Secured 

Parties or the Prepetition Secured Parties, and nothing contained in this Interim Order shall be 

deemed to be a consent by the DIP Secured Parties or the Prepetition Secured Parties to any charge, 

lien, assessment or claims against the Collateral under section 506(c) of the Bankruptcy Code or 

otherwise; provided that the foregoing waiver shall be without prejudice to any provisions of the 

Final Order with respect to costs or expenses incurred following the entry of such Final Order. 

9. No Marshaling.  In no event shall any of the DIP Secured Parties or the Prepetition 

Secured Parties be subject to the equitable doctrine of “marshaling” or any similar doctrine with 

respect to the DIP Collateral, the DIP Obligations, the Prepetition Senior Secured Debt, the 

Adequate Protection Obligations, or the Prepetition Collateral. Further, in no event shall the 

“equities of the case” exception in section 552(b) of the Bankruptcy Code apply to any of the 

Prepetition Secured Parties with respect to proceeds, products, offspring or profits of any 

Prepetition Collateral; provided that the foregoing shall be without prejudice to any provisions of 

the Final Order. 

10. Payments Free and Clear. Any and all payments or proceeds remitted to either the 

DIP Agent by, through or on behalf of the DIP Secured Parties, or the Prepetition Agent by, 

through or on behalf of the Prepetition Secured Parties, pursuant to the provisions of the DIP 

Documents or any subsequent order of the Court shall be irrevocable, received free and clear of 
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any claim, charge, assessment or other liability, including without limitation, any such claim or 

charge arising out of or based on, directly or indirectly, section 506(c) or 552(b) of the Bankruptcy 

Code, whether asserted or assessed by through or on behalf of the Debtors; provided that the 

foregoing shall be without prejudice to any provisions of the Final Order.  

11. Use of Cash Collateral. The Debtors are hereby authorized, subject to the terms 

and conditions of this Interim Order, to use all Cash Collateral in accordance with the DIP 

Documents and Approved Budget (subject to permitted variances); provided that (a) the 

Prepetition Secured Parties are granted the Adequate Protection as hereinafter set forth and 

(b) except on the terms and conditions of this Interim Order, the Debtors shall be enjoined and 

prohibited from at any times using the Cash Collateral absent further order of the Court. 

Notwithstanding anything to the contrary herein, this Interim Order does not authorize the use by 

the Debtors of any Cash Collateral that constitutes NMTC Collateral and the rights of all parties 

are fully reserved with respect to such Cash Collateral. 

12. Disposition of DIP Collateral. The DIP Credit Parties shall not sell, transfer, lease, 

encumber or otherwise dispose of any portion of the DIP Collateral, except as otherwise permitted 

by the DIP Documents. 

13. Adequate Protection of Prepetition Secured Parties. The Prepetition Secured 

Parties are entitled, pursuant to sections 361, 362, 363(e), and 507 of the Bankruptcy Code, to 

adequate protection of their respective interests in the Prepetition Collateral (including Cash 

Collateral) solely to the extent of the aggregate diminution in the value of their respective interests, 

from the value, if any, that existed as of the Petition Date, in the Prepetition Collateral (including 

Cash Collateral) from and after the Petition Date for any reason provided for under the Bankruptcy 

Code, including, without limitation, any such diminution resulting from the sale, lease or use by 
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the Debtors of the Prepetition Collateral, the payment of any amounts under the Carve-Out or 

pursuant to this Interim Order, the Final Order or any other order of the Court or provision of the 

Bankruptcy Code or otherwise, and the imposition of the Automatic Stay (the “Adequate 

Protection Claims”), which Adequate Protection Claims shall be subject and subordinate to the 

Carve-Out. In consideration of the foregoing, the Prepetition Agent, for the benefit of the 

Prepetition Secured Parties, is hereby granted the following as Adequate Protection on account of 

their Adequate Protection Claims, and as an inducement to the Prepetition Secured Parties to 

consent and use of the Prepetition Collateral (including Cash Collateral) (collectively, 

the “Adequate Protection Obligations”): 

(a) Prepetition Senior Secured Adequate Protection Liens. The Prepetition 

Agent, for itself and for the benefit of the other Prepetition Secured Parties, is hereby granted 

(effective and perfected upon the date of this Interim Order and without the necessity of the 

execution of any mortgages, security agreements, pledge agreements, financing statements or other 

agreements), on account of its Adequate Protection Claims, a valid, perfected replacement security 

interest in and lien upon all of the DIP Collateral (the “Adequate Protection Liens”), senior to all 

other liens, but subject and subordinate only to (i) the Carve-Out, (ii) the DIP Liens (solely with 

respect to DIP Collateral that is not Prepetition Collateral), (iii) any Prior Liens on Prepetition 

Collateral and (iv) any liens on DIP Collateral that, other than Prepetition Collateral, are senior to 

the DIP Liens in accordance with the foregoing paragraph 6.  For the avoidance of doubt, with 

respect to the DIP Collateral that is Prepetition Collateral, the Adequate Protection Liens shall be 

senior to the DIP Liens. 

(b) Prepetition Secured Parties’ Section 507(b) Claim. The Prepetition Agent, 

for itself and for the benefit of the other Prepetition Secured Parties, is hereby granted an allowed 
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superpriority administrative expense claim on account of such Prepetition Secured Parties’ 

Adequate Protection Claims as provided for in section 507(b) of the Bankruptcy Code (the “507(b) 

Claim”), which 507(b) Claim shall be payable from and have recourse to all DIP Collateral and 

all proceeds thereof (excluding Avoidance Actions but including, subject to, and upon entry of the 

Final Order, the Avoidance Proceeds) which 507(b) Claim shall have priority in payment over any 

and all administrative expenses of the kind specified or ordered pursuant to any provision of the 

Bankruptcy Code, except that the 507(b) Claim shall be subject and subordinate only to (i) the 

Carve-Out and (ii) the DIP Superpriority Claims (except against any Debtor that is a Prepetition 

Loan Party, as to any recourse to the Prepetition Collateral, in respect of which (and solely in 

respect of which) the 507(b) Claim shall be senior to the DIP Superpriority Claims).  Subject to 

the priorities set forth herein, the 507(b) Claim shall be asserted on a joint and several basis against 

each of the Debtors.   

(c) Prepetition Secured Parties Adequate Protection Fees and Expenses. As 

further adequate protection, the DIP Credit Parties shall provide current cash payments of all 

reasonable and documented prepetition and postpetition fees and expenses of (i) the Ad Hoc Group, 

including, without limitation but subject to the terms of any fee letter with the Debtors that may 

then be in effect, all reasonable and documented fees and expenses of the Ad Hoc Group Advisors 

and (ii) the Prepetition Agent, including, without limitation but subject to the terms of any fee 

letter with the Debtors that may then be in effect, all reasonable and documented fees and expenses 

of Cahill Gordon & Reindel LLP and one local counsel to the Prepetition Agent in each applicable 

jurisdiction (such fees and expenses, the “Prepetition Secured Parties Adequate Protection Fees 

and Expenses”), subject to the review procedures set forth in paragraph 16 of this Interim Order; 
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(d) Prepetition Senior Secured Postpetition Interest Payments.  From and after 

entry of this Interim Order, the Prepetition Agent, on behalf of the Prepetition Secured Lenders, 

shall receive current cash payment during the Chapter 11 Cases of all prepetition and postpetition 

accrued and unpaid interest on the Prepetition Senior Secured Debt under the Prepetition Senior 

Secured Credit Agreement as such interest becomes due and payable at the contractual rate 

thereunder as described in paragraph G(b) and in the amounts specified in the Prepetition Senior 

Secured Credit Agreement; provided that the rights of the Debtors and all parties in interest are 

fully reserved to seek a determination that any such payments of post-petition interest should be 

recharacterized under section 506(b) of the Bankruptcy Code as payment on account of the secured 

portion of the Prepetition Senior Secured Debt as of the Petition Date, and the rights of the 

Prepetition Secured Parties to contest any such determination are hereby reserved. 

(e) Additional Senior Secured Adequate Protection.  The DIP Borrower and 

Issuer shall provide (x) the Prepetition Agent, for distribution to the Prepetition Secured Lenders 

(and subject to the applicable confidentiality restrictions in any of the Prepetition Senior Secured 

Credit Documents),  with copies of quarterly and annual financial reports contemporaneously with 

(or reasonably promptly following) the delivery of such reports to the DIP Agent under the DIP 

Documents and (y) counsel to the Prepetition Agent and counsel to the Minority Lender Group (as 

defined below), on a confidential and “professional eyes only” basis, copies of updated budgets 

and variance reports contemporaneously with (or reasonably promptly after) the delivery of such 

budgets and variance reports to parties under the DIP Documents; provided that if the DIP Agent 

(acting with the consent or at the direction of the Required DIP Creditors) waives or modifies its 

rights under the DIP Documents to receive any of the foregoing reporting, the Prepetition Agent 

(or, applicable, its counsel and counsel to the Minority Lender Group) shall only receive such 
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reporting (i) the delivery of which has not been waived by the DIP Agent (acting with the consent 

or at the direction of the Required DIP Creditors) in accordance with the terms of the DIP 

Documents and (ii) as modified upon request of the DIP Agent in accordance with the terms of the 

DIP Documents.  In addition, in the event the DIP Facility Agreement is indefeasibly repaid in full 

or no longer in effect for any reason, (i) the Milestones set forth in Schedule 5.18 of the DIP 

Facility Agreement, (ii) the Debtors’ obligations to provide and comply with the Initial DIP Budget 

and any subsequent Approved Budget as set forth herein and in the DIP Facility Agreement, and 

(iii) all information and reporting requirements set forth in the DIP Facility Agreement shall 

remain in full force and effect for the benefit of the Prepetition Secured Parties and all consents, 

waivers and amendments in connection therewith shall be subject to the determination of the 

Prepetition Required Lenders and/or the Prepetition Agent (acting at the direction of the 

Prepetition Required Lenders). 

(f) Fees and Expenses of Minority Lender Group.  Subject fully to the 

provisions of this Section 13(f), the DIP Credit Parties shall provide, as additional adequate 

protection to the Prepetition Secured Parties, current cash payments of all reasonable and 

documented prepetition and postpetition fees and expenses of that certain ad hoc group of first lien 

lenders represented by Latham & Watkins LLP (among other advisors) that does not constitute the 

Prepetition Required Lenders (the “Minority Lender Group”), subject to an aggregate maximum 

limit of $400,000, subject to the review procedures set forth in paragraph 16 of this Interim Order 

(the “Minority Lender Group Fee and Expense Reimbursement”); provided that (i) except to the 

extent set forth in the succeeding clause (ii), the Minority Lender Group and its members shall not 

be entitled to any reimbursement of prepetition or postpetition fees or expenses in any amount 

exceeding $400,000 (whether paid as adequate protection, claim treatment or otherwise) or any 
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allowed claim in respect thereof, and no such amounts may be used in respect of, or paid to 

reimburse any costs of, any litigation or investigation except as expressly consented to in writing 

by the Debtors, the Prepetition Required Lenders and the Required DIP Creditors; and (ii) if the 

Debtors determine in good faith that they are no longer pursuing (or are no longer able to pursue) 

a plan of reorganization that repays the Prepetition Secured Obligations in full, in cash on or as 

soon as practicable following the effective date thereof, then counsel to the Debtors shall, as soon 

as reasonably practicable after making such determination, deliver written notice (which may be 

by email) to counsel to the Minority Lender Group, counsel to the Ad Hoc Group and counsel to 

the Prepetition Agent, indicating such determination, at which point (A) the rights of the Minority 

Lender Group and its members shall be fully reserved to (1) petition the Court for additional 

adequate protection in excess of the Minority Lender Group Fee and Expense Reimbursement and 

(2) seek allowance of claims in respect of fees and expenses in excess of $400,000 in aggregate 

and (B) the rights of the Debtors, the Prepetition Required Lenders, the Ad Hoc Group and all 

other parties in interest shall be fully reserved to (1) oppose any such request for adequate 

protection (including, without limitation, any rights and arguments relating to the Minority Lender 

Group’s lack of standing to seek adequate protection) or claim allowance and (2) pursue or provide 

any treatment that is legally permissible in respect of any claim of the Minority Lender Group. 

Unless and until the Debtors deliver notice of the type described in clause (ii) of the preceding 

sentence, the Prepetition Required Lenders shall refrain from seeking to amend any provision of 

the Prepetition Senior Secured Credit Documents relating to the entitlement of the Minority Lender 

Group to payment of fees and expenses thereunder, including without limitation Section 9.05 

thereof, provided that no such restriction shall apply following delivery of such notice.  
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(g) Reservation of Rights of Prepetition Secured Parties. The Prepetition 

Required Lenders (or the Prepetition Agent acting at the direction of the Prepetition Required 

Lenders) may request further or different adequate protection and the Debtors, the DIP Secured 

Parties, or any other party in interest may contest any such request; provided that any further or 

different adequate protection granted shall be subject and subordinate to the Carve-Out. 

14. Perfection of DIP Liens and Adequate Protection Liens. 

(a) Without in any way limiting the automatically valid and effective perfection 

of the DIP Liens granted pursuant to paragraph 6 hereof and the Adequate Protection Liens granted 

pursuant to paragraph 13 hereof, the DIP Secured Parties and the Prepetition Secured Parties are 

hereby authorized to file or record (and to execute in the name of the DIP Credit Parties and the 

Prepetition Secured Parties (as applicable), as their true and lawful attorneys, with full power of 

substitution, to the maximum extent permitted by law) financing statements, trademark filings, 

copyright filings, mortgages, notices of lien or similar instruments in any jurisdiction, or take 

possession of securities, or to amend or modify security documents, or enter into, amend or modify 

intercreditor agreements, or to subordinate existing liens and any other similar action in connection 

therewith in a manner not inconsistent herewith or take any other action in order to document, 

validate and perfect the liens and security interests granted to them hereunder the (“Perfection 

Actions”). Whether or not the DIP Secured Parties or the Prepetition Secured Parties shall take 

such Perfection Actions, the liens and security interests granted hereunder shall be deemed valid, 

perfected, allowed, enforceable, non-avoidable and not subject to challenge, dispute or 

subordination, at the time and on the date of entry of this Interim Order. Upon the request of the 

DIP Agent (acting with the consent or at the direction of the Required DIP Creditors) or the 

Prepetition Agent (acting at the direction of the Prepetition Required Lenders), each of the 
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Prepetition Secured Parties and the DIP Credit Parties, without any further consent of any party, 

and at the sole cost of the Debtors as set forth herein, is authorized (in the case of the DIP Credit 

Parties) and directed (in the case of the Prepetition Secured Parties), and such direction is hereby 

deemed to constitute required direction under the applicable DIP Documents or Prepetition Senior 

Secured Credit Documents, to take, execute, deliver and file such actions, instruments and 

agreements (in each case, without representation or warranty of any kind) to enable the DIP Agent 

to further validate, perfect, preserve and enforce the DIP Liens in all jurisdictions required under 

the DIP Facility Agreement, including all local law documentation therefor determined to be 

reasonably necessary by the DIP Secured Parties; provided that no action need be taken in a foreign 

jurisdiction that would jeopardize the validity, priority (as provided for in this Interim Order) and 

enforceability of the Prepetition Liens. All such documents will be deemed to have been recorded 

and filed as of the Petition Date. The Adequate Protection Liens shall be valid and enforceable 

against any trustee or other estate representative appointed in the Chapter 11 Cases or any 

Successor Cases, in any Successor Case, and/or upon the dismissal of any of the Chapter 11 Cases 

or Successor Cases. The Adequate Protection Liens shall not be subject to section 506(c), 510, 549, 

or 550 of the Bankruptcy Code. No lien or interest avoided and preserved for the benefit of any 

Debtor’s estate pursuant to section 551 of the Bankruptcy Code shall be made pari passu with or 

senior to the Adequate Protection Liens. 

(b) A certified copy of this Interim Order may, in the discretion of the DIP 

Agent (acting with the consent or at the direction of the Required DIP Creditors) and/or the 

Prepetition Agent (acting at the direction of the Prepetition Required Lenders), be filed with or 

recorded in filing or recording offices in addition to or in lieu of such financing statements, 

mortgages, notices of lien or similar instruments, and all filing offices are hereby authorized and 
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directed to accept a certified copy of this Interim Order for filing and/or recording, as applicable. 

The Automatic Stay shall be modified to the extent necessary to permit the DIP Agent (acting with 

the consent or at the direction of the Required DIP Creditors) and the Prepetition Agent (acting at 

the direction of the Prepetition Required Lenders) to take all actions, as applicable, referenced in 

this subparagraph (b) and the immediately preceding subparagraph (a). 

15. Preservation of Rights Granted Under this Interim Order. 

(a) Other than the Carve-Out and other claims and liens expressly granted or 

permitted by this Interim Order, no claim or lien having a priority senior to or pari passu with 

those granted by this Interim Order to the DIP Secured Parties or the Prepetition Secured Parties 

shall be permitted while any of the DIP Obligations or the Adequate Protection Obligations remain 

outstanding (it being understood, for the avoidance of doubt, that the Adequate Protection 

Obligations shall not cease to be outstanding at any time before the Prepetition Senior Secured 

Debt has been indefeasibly paid in full), and, except as otherwise expressly provided in or 

permitted under this Interim Order, the DIP Liens, the Prepetition Liens, and the Adequate 

Protection Liens shall not be subject or subordinate to or made pari passu with: (i)  any lien or 

security interest that is avoided and preserved for the benefit of the Debtors’ estates under 

section 551 of the Bankruptcy Code; (ii)  any other lien or security interest, whether under 

section 361, 363 or 364 of the Bankruptcy Code or otherwise; (iii)  any liens arising after the 

Petition Date, including, without limitation, any liens or security interests granted in favor of any 

federal, state, municipal or other domestic or foreign governmental unit (including any regulatory 
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body), commission, board or court for any liability of the DIP Credit Parties; or (iv)  any 

intercompany or affiliate liens or security interests of the DIP Credit Parties.  

(b) Upon an Event of Default, interest, including, where applicable, default 

interest, shall accrue and be paid as and to the extent set forth in the DIP Facility Agreement. 

Notwithstanding any order that may be entered dismissing any of the Chapter 11 Cases under 

section 1112 of the Bankruptcy Code or converting any of these Chapter 11 Cases to cases under 

chapter 7 of the Bankruptcy Code: (i) the DIP Superpriority Claims, the DIP Liens, the Prepetition 

Liens, the Adequate Protection Claims, the Adequate Protection Liens, and the other Adequate 

Protection Obligations, and any claims related to the foregoing shall continue in full force and 

effect and shall maintain their priorities as provided in this Interim Order until all DIP Obligations 

and Adequate Protection Obligations shall have been paid in full (and such DIP Superpriority 

Claims, the DIP Liens, the Adequate Protection Claims, the Adequate Protection Liens, and the 

other Adequate Protection Obligations shall, notwithstanding such dismissal or conversion, remain 

binding on all parties in interest, including, without limitation, any appointed trustee); (ii) the other 

rights granted by this Interim Order, including with respect to the Carve-Out, shall not be affected; 

and (iii) this Court shall retain jurisdiction, notwithstanding such dismissal, for the purposes of 

enforcing the claims, liens and security interests referred to in this paragraph and otherwise in this 

Interim Order. 

(c) If any or all of the provisions of this Interim Order are hereafter reversed, 

modified, vacated or stayed, such reversal, modification, vacatur or stay shall not affect: (i) the 

validity, priority or enforceability of any DIP Obligations or Adequate Protection Obligations 

incurred prior to the actual receipt of written notice by the DIP Agent or the Prepetition Agent, as 

applicable, of the effective date of such reversal, modification, vacatur or stay; or (ii) the validity, 
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priority or enforceability of the DIP Liens, the Adequate Protection Liens, or the Carve-Out. 

Notwithstanding any such reversal, modification, vacatur or stay, any DIP Obligations, the DIP 

Liens, the Adequate Protection Claims, the Adequate Protection Liens or the other Adequate 

Protection Obligations incurred by the DIP Credit Parties and granted to the DIP Secured Parties 

or the Prepetition Secured Parties, as the case may be, prior to the actual receipt of written notice 

by the DIP Agent or the Prepetition Agent, as applicable, of the effective date of such reversal, 

modification, vacatur or stay shall be governed in all respects by the original provisions of this 

Interim Order, and the DIP Secured Parties and the Prepetition Secured Parties shall be entitled to, 

and are hereby granted, all the rights, remedies, privileges and benefits arising under sections 364(e) 

and 363(m) of the Bankruptcy Code and the DIP Documents with respect to all uses of Cash 

Collateral, DIP Obligations and Adequate Protection Obligations. 

(d) Except as expressly provided in the DIP Documents, including this Interim 

Order, the DIP Liens, the DIP Superpriority Claims, the Prepetition Liens, the Adequate Protection 

Claims, the Adequate Protection Liens, the other Adequate Protection Obligations and all other 

rights and remedies of the DIP Secured Parties and the Prepetition Secured Parties granted by the 

provisions of this Interim Order or the other DIP Documents and the Carve-Out shall survive, and 

shall not be modified, impaired or discharged by: (i) the entry of an order converting any of the 

Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, dismissing any of the Chapter 

11 Cases or terminating the joint administration of these Chapter 11 Cases or by any other act or 

omission; (ii) the entry of an order approving the sale of any DIP Collateral pursuant to section 

363(b) of the Bankruptcy Code (except to the extent permitted by the DIP Documents); or (iii) the 

entry of an order confirming a chapter 11 plan in any of the Chapter 11 Cases and, pursuant to 

section 1141(d)(4) of the Bankruptcy Code, the DIP Credit Parties have waived any discharge as 
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to any remaining DIP Obligations or Adequate Protection Obligations. The terms and provisions 

of the DIP Documents shall continue in these Chapter 11 Cases (including if these Chapter 11 

Cases cease to be jointly administered) and in any Successor Cases, and the DIP Liens, the DIP 

Superpriority Claims, the Adequate Protection Claims, the Adequate Protection Liens and the 

other Adequate Protection Obligations and all other rights and remedies of the DIP Secured Parties 

and the Prepetition Secured Parties granted by the provisions of the DIP Documents and this 

Interim Order shall continue in full force and effect until the DIP Obligations and the Adequate 

Protection Obligations are indefeasibly paid in full in cash, as set forth herein and in the other DIP 

Documents, and the DIP Commitments have been terminated (and in the case of rights and 

remedies of the Prepetition Secured Parties, shall remain in full force and effect thereafter, subject 

to the terms of this Interim Order), and the Carve-Out shall continue in full force and effect. 

16. Payment of Fees and Expenses. The DIP Credit Parties are authorized to and shall 

pay the DIP Fees and Expenses and the Prepetition Secured Parties Adequate Protection Fees and 

Expenses. Subject to the review procedures set forth in this paragraph 16, payment of all DIP Fees 

and Expenses, the Prepetition Secured Parties Adequate Protection Fees and Expenses and the 

Minority Lender Group Fee and Expense Reimbursement shall not be subject to allowance or 

review by the Court. Professionals for the DIP Agent, the Prepetition Agent, the Minority Lender 

Group and the Ad Hoc Group shall not be required to comply with the U.S. Trustee fee guidelines; 

provided however, any time that such professionals seek payment of fees and expenses from the 

Debtors prior to confirmation of a chapter 11 plan, each professional, subject to the terms of any 

fee letter with the Debtors that may be then in effect, shall provide summary copies of its invoices 

with aggregate amounts of fees and expenses and total amount of time on a per-professional basis 

(which shall not be required to contain time detail and which may be redacted, summarized or 
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modified to the extent necessary to delete any information subject to the attorney-client privilege, 

any information constituting attorney work product, or any other confidential information, and the 

provision of such invoices shall not constitute any waiver of the attorney client privilege or of any 

benefits of the attorney work product doctrine or any other evidentiary privilege or protection 

recognized under applicable law) to the DIP Credit Parties, Vinson & Elkins LLP and Kutak Rock 

LLP as co-counsel to the DIP Credit Parties, counsel to any Creditors’ Committee, and the U.S. 

Trustee (together, the “Review Parties”). Any objections raised by any Review Party with respect 

to such invoices must be in writing and state with particularity the grounds therefor and must be 

submitted to the applicable professional within fourteen (14) calendar days after the receipt by the 

Review Parties (the “Review Period”).  If no written objection is received by 12:00 p.m., prevailing 

Eastern Time, on the end date of the Review Period, the DIP Credit Parties shall pay such invoices 

within five (5) business days.  If an objection to a professional’s invoice is received within the 

Review Period, the DIP Credit Parties shall pay within five (5) business days of the end of the 

Review Period the undisputed amount of the invoice without the necessity of filing formal fee 

applications, regardless of whether such amounts arose or were incurred before or after the Petition 

Date, and this Court shall have jurisdiction to determine the disputed portion of such invoice if the 

parties are unable to resolve the dispute consensually. Notwithstanding the foregoing, the Debtors 

are authorized and directed to pay on the Closing Date any DIP Fees and Expenses, the Prepetition 

Secured Parties Adequate Protection Fees and Expenses and any applicable portion of the Minority 

Lender Group Fee and Expense Reimbursement incurred on or prior to such date without the need 

for any professional to first deliver a copy of its invoice or other supporting documentation to the 

Review Parties (other than the Debtors). No attorney or advisor to the DIP Agent, the Prepetition 

Agent, the Minority Lender Group or the Ad Hoc Group shall be required to file an application 
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seeking compensation for services or reimbursement of expenses with the Court. Any and all fees, 

costs, and expenses paid prior to the Petition Date by any of the Debtors to or for the benefit of 

the DIP Secured Parties, the Prepetition Agent, the Minority Lender Group or the Ad Hoc Group, 

in connection with or with respect to the DIP Financing or these Chapter 11 Cases, are hereby 

approved in full and shall not be subject to recharacterization, avoidance, subordination, 

disgorgement or any similar form of recovery by the Debtors or any other person.  

17. Maintenance of Collateral.  The DIP Credit Parties shall continue to maintain and 

insure the Prepetition Collateral and DIP Collateral in amounts and for the risks, and by the entities, 

as required under the Prepetition Senior Secured Credit Documents and the DIP Documents. 

18. Effect of Stipulations on Third Parties. The Debtors’ stipulations, admissions, 

agreements and releases contained in this Interim Order shall be binding upon the Debtors in all 

circumstances and for all purposes. The Debtors’ stipulations, admissions, agreements and releases 

contained in this Interim Order shall be binding upon all other parties in interest, including, without 

limitation, any statutory or non-statutory committees appointed or formed in the Chapter 11 Cases 

and any other person or entity acting or seeking to act on behalf of the Debtors’ estates (including 

any trustee or examiner appointed or elected in the Chapter 11 Cases or any Successor Cases), in 

all circumstances and for all purposes unless: (a) such committee or any other party in interest with 

requisite standing (subject in all respects to any agreement or applicable law that may limit or 

affect such entity’s right or ability to do so) has timely filed an adversary proceeding or contested 

matter (subject to the limitations contained herein, including, inter alia, in this paragraph) on or 

before the later of (i) (A) as to the Creditors’ Committee only, the later of (i) sixty (60) calendar 

days from entry of this Interim Order, and (ii) sixty (60) calendar days after the appointment of the 

Creditors’ Committee, (B) if the Chapter 11 Cases are converted to chapter 7 and a chapter 7 
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trustee or a chapter 11 trustee is appointed or elected prior to the end of sixty (60) calendar days 

after entry of this Interim Order, then the Challenge Period for any such chapter 7 trustee or chapter 

11 trustee shall be extended (solely as to such chapter 7 trustee and chapter 11 trustee) to the date 

that is the later of (I) sixty (60) calendar days after entry of this Interim Order, and (II) thirty (30) 

calendar days after its appointment, and (C) as to all other parties in interest, seventy-five (75) 

calendar days after entry of this Interim Order (the time period established by the foregoing clauses 

(i)–(ii), the “Challenge Period”); provided that prior to the end of the Challenge Period, any 

extension of the expiration date thereof may be (i) agreed to in writing by (A) the Required DIP 

Creditors (in all instances), and (B) the Prepetition Required Lenders (under the Prepetition Senior 

Secured Credit Agreement with respect to the Prepetition Secured Parties, the Prepetition Senior 

Secured Debt or the Prepetition Liens) or (ii) ordered by the Court for cause upon a motion filed 

and served within any applicable period (x) objecting to or challenging the amount, validity, 

perfection, enforceability, priority or extent of the Prepetition Senior Secured Debt or the 

Prepetition Liens, or (y) otherwise asserting or prosecuting any action for preferences, fraudulent 

transfers or conveyances, other avoidance power claims or any other claims, counterclaims or 

causes of action, objections, contests or defenses (collectively, the “Challenges”) against the 

Prepetition Secured Parties or their respective subsidiaries, affiliates, officers, directors, managers, 

principals, employees, agents, financial advisors, attorneys, accountants, investment bankers, 

consultants, representatives and other professionals and the respective successors and assigns 

thereof, in each case in their respective capacity as such (each, a “Representative” and, collectively, 

the “Representatives”) in connection with matters related to the Prepetition Debt Documents, the 

Prepetition Senior Secured Debt, the Prepetition Liens or the Prepetition Collateral; and (b) there 

is a final non-appealable order in favor of the plaintiff sustaining any such Challenge in any such 
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timely filed adversary proceeding or contested matter; provided that any pleadings filed in 

connection with any Challenge shall set forth with specificity the basis for such challenge or claim, 

and any challenges or claims not so specified prior to the expiration of the Challenge Period shall 

be deemed forever, waived, released and barred. If no such Challenge is timely and properly filed 

during the Challenge Period or the Court does not rule in favor of the plaintiff in any such 

proceeding, then the Debtors’ stipulations, admissions, agreements and releases contained in this 

Interim Order shall be binding on all parties in interest, including any statutory or non-statutory 

committees appointed or formed in the Chapter 11 Cases and any other person or entity acting or 

seeking to act on behalf of the Debtors’ estates, including, without limitation, successor thereto 

(including any trustee or examiner appointed or elected in the Chapter 11 Cases or any Successor 

Cases), for all purposes in the Chapter 11 Cases and any Successor Case(s) and otherwise, 

including that (x) the obligations of the Debtors under the Prepetition Senior Secured Credit 

Documents, including the Prepetition Senior Secured Debt, shall constitute allowed claims not 

subject to defense avoidance, reduction, setoff, recoupment, recharacterization, subordination 

(whether equitable, contractual or otherwise), disallowance, impairment, claim, counterclaim, 

cross-claim, or any other challenge under the Bankruptcy Code or any applicable law or regulation 

by any person or entity, including any statutory or non-statutory committee; (y) the Prepetition 

Liens on the Prepetition Collateral shall be deemed to have been, as of the Petition Date, legal, 

valid, binding and properly perfected security interests and liens, not subject to defense, avoidance, 

reduction, setoff, recoupment, recharacterization, subordination (whether equitable, contractual or 

otherwise), disallowance, impairment, claim, counterclaim, cross-claim, or any other challenge 

under the Bankruptcy Code or any applicable law or regulation by any person or entity, including 

any statutory or non-statutory committee; and (z) any defense, avoidance, reduction, setoff, 
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recoupment, recharacterization, subordination (whether equitable, contractual, or otherwise), 

disallowance, impairment, claim, counterclaim, cross-claim, or any other challenge under the 

Bankruptcy Code or any applicable law or regulation by any statutory or non-statutory committees 

appointed or formed in the Chapter 11 Cases or any other person or entity acting or seeking to act 

on behalf of the Debtors’ estates, including, without limitation, any successor thereto (including 

any trustee or examiner appointed or elected in the Chapter 11 Cases or any Successor Cases), 

whether arising under the Bankruptcy Code or otherwise, against any of the Prepetition Secured 

Parties or their Representatives arising out of or relating to any of the Prepetition Debt Documents, 

the Prepetition Senior Secured Debt, the Prepetition Liens or the Prepetition Collateral shall be 

deemed forever waived, released and barred. If any such Challenge is timely filed during the 

Challenge Period, the stipulations, admissions, agreements and releases contained in this Interim 

Order shall nonetheless remain binding and preclusive (as provided in the foregoing provisions of 

this paragraph) on each other statutory or non-statutory committee appointed or formed in the 

Chapter 11 Cases and on any other person or entity, except (solely with respect to the party filing 

the Challenge) to the extent that such stipulations, admissions, agreements and releases were 

expressly and successfully challenged in such Challenge as set forth in a final, non-appealable 

order of a court of competent jurisdiction. Nothing in this Interim Order vests or confers on any 

Entity (as defined in the Bankruptcy Code), including any statutory or non-statutory committees 

appointed or formed in these Chapter 11 Cases, standing or authority to pursue any claim or cause 

of action belonging to the Debtors or their estates, including, without limitation, Challenges with 

respect to the Prepetition Debt Documents, the Prepetition Senior Secured Debt or the Prepetition 

Liens, and any ruling on standing (including any appeals thereof) shall not stay or otherwise delay 

the Chapter 11 Cases or confirmation of any plan of reorganization. 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 123 of 311



65 
  
  
4894-7001-6681v.18 

19. Release. Subject to entry of the Final Order and the Challenge Period in 

paragraph 18 hereof, effective as of the date of entry of this Interim Order, each Debtor, on behalf 

of itself and its respective estate, on its own behalf and on behalf of its and their respective past, 

present and future predecessors, successors, heirs, subsidiaries, and assigns, hereby absolutely, 

unconditionally and irrevocably releases and forever discharges and acquits the Prepetition 

Secured Parties, the DIP Secured Parties (solely in their capacities as such and not in any other 

capacity) and each of their respective Representatives (collectively, the “Released Parties”) from 

any and all obligations and liabilities to the Debtors (and their successors and assigns) and from 

any and all claims, counterclaims, demands, defenses, offsets, debts, accounts, contracts, liabilities, 

actions, and causes of action of any kind, nature or description, whether matured or unmatured, 

known or unknown, asserted or unasserted, foreseen or unforeseen, accrued or unaccrued, 

suspected or unsuspected, liquidated or unliquidated, pending or threatened, arising in law or 

equity, upon contract or tort or under any state or federal law or otherwise (collectively, the 

“Released Claims”), in each case arising out of or related to (as applicable) the DIP Documents, 

the negotiation thereof or of the transactions and agreements reflected thereby, or the financial or 

other obligations owing or made thereunder, in each case that the Debtors at any time had or now 

have, or that their predecessors, successors or assigns at any time had or may have against any of 

the Released Parties for or by reason of any act, omission, matter, cause or thing whatsoever arising 

at any time on or prior to the date of this Interim Order; provided that the Released Claims shall 

exclude, for the avoidance of doubt, any release of any claim or cause of action against any 

Released Party for such person’s or such person’s Representatives’ willful misconduct, fraud, 

gross negligence or bad faith. For the avoidance of doubt, nothing in this paragraph shall relieve 
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any party of (a) its obligations under the DIP Documents or (b) any rights or obligations it may 

have arising under that certain Restructuring Support Agreement dated as of March 12, 2024. 

20. Limitation on Use of DIP Financing Proceeds and Collateral. Notwithstanding any 

other provision of this Interim Order or any other order entered by the Court, no portion or proceeds 

of the DIP Loans and Notes, DIP Collateral, Prepetition Collateral (including Cash Collateral) or 

the Carve-Out, may be used directly or indirectly, including without limitation through 

reimbursement of professional fees, disbursements, costs or expenses of any non-Debtor party, in 

connection with (a) the investigation, threatened initiation or prosecution of any claims, causes of 

action, adversary proceedings or other litigation (i) against any of the DIP Secured Parties, the 

Prepetition Secured Parties, or their respective predecessors-in-interest or Representatives, in each 

case in their respective capacities as such, or any action purporting to do the foregoing in respect 

of the DIP Obligations, DIP Liens, DIP Superpriority Claims, Prepetition Senior Secured Debt, 

Prepetition Liens and/or the Adequate Protection Claims, Adequate Protection Liens, and other 

Adequate Protection Obligations granted to the Prepetition Secured Parties, as applicable, or 

(ii) challenging the amount, validity, perfection, priority or enforceability of or asserting any 

defense, counterclaim or offset with respect to the DIP Obligations, the Prepetition Senior Secured 

Debt and/or the liens, claims, rights, or security interests granted under the DIP Documents or the 

Prepetition Debt Documents in respect of the DIP Obligations or the Prepetition Senior Secured 

Debt, including, in the case of each (i) and (ii), without limitation, for lender liability or pursuant 

to section 105, 510, 544, 547, 548, 549, 550 or 552 of the Bankruptcy Code, applicable non-

bankruptcy law or otherwise (provided that, notwithstanding anything to the contrary herein, the 

proceeds of the DIP Loans and Notes and/or DIP Collateral (including Cash Collateral) may be 

used by the Creditors’ Committee to investigate (but not to prosecute or initiate the prosecution of, 
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including the preparation of any complaint or motion on account of) (x) the claims and liens of the 

Prepetition Secured Parties and (y) potential claims, counterclaims, causes of action or defenses 

against the Prepetition Secured Parties, up to an aggregate cap of no more than $50,000; 

(b) attempts to prevent, hinder, or otherwise delay or interfere with the Prepetition Secured Parties’ 

or the DIP Secured Parties’, as applicable, enforcement or realization on the Prepetition Senior 

Secured Debt, Prepetition Collateral, DIP Obligations, DIP Collateral, and the liens, claims and 

rights granted to such parties under the Interim Order or Final Order, as applicable, each in 

accordance with the DIP Documents and the Prepetition Debt Documents; (c) attempts to seek to 

modify any of the rights and remedies granted to the Prepetition Secured Parties or the DIP Secured 

Parties under the Prepetition Debt Documents or the DIP Documents, as applicable, other than in 

accordance with this Interim Order; (d) to apply to the Court for authority to approve superpriority 

claims or grant liens (other than the liens and claims granted hereunder or permitted pursuant to 

the other DIP Documents) or security interests in the DIP Collateral or any portion thereof that are 

senior to, or on parity with, the DIP Liens, the DIP Superpriority Claims, the Adequate Protection 

Claims, the Adequate Protection Liens, or the other Adequate Protection Obligations; or (e) to pay 

or to seek to pay any amount on account of any claims arising prior to the Petition Date unless 

such payments are agreed to in writing by the Required DIP Creditors or are expressly permitted 

under the DIP Documents or unless all DIP Obligations, Prepetition Senior Secured Debt, 

Adequate Protection Obligations, and claims granted to the DIP Secured Parties and the Prepetition 

Secured Parties under this Interim Order have been refinanced or paid in full in cash (including 

the cash collateralization of any letters of credit). For the avoidance of doubt, this paragraph 20 

shall not limit the Debtors’ right to use DIP Collateral to contest whether an Event of Default has 
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occurred and/or is continuing or has been cured pursuant to and consistent with paragraph 7 of this 

Interim Order.  

21. Indemnification. The Prepetition Secured Parties and the DIP Secured Parties 

(solely in their capacities as such and not in any other capacity) have acted in good faith and 

without negligence, misconduct, or violation of public policy or law, in respect of all actions taken 

by them in connection with or related in any way to negotiating, implementing, documenting, or 

obtaining requisite approvals of the DIP Financing and the use of Cash Collateral, including in 

respect of the granting of the DIP Liens and the Adequate Protection Liens, any challenges or 

objections to the DIP Financing or the use of Cash Collateral, the DIP Documents, the equity 

participation election rights, and all other documents related to the DIP Financing. Accordingly, 

without limitation to any other right to indemnification, the Prepetition Secured Parties and DIP 

Secured Parties shall be and hereby are indemnified to the extent set forth in the Prepetition Senior 

Secured Credit Documents and the DIP Documents, as applicable, including, without limitation, 

Section 9.05 of the DIP Facility Agreement and Section 9.05 of the Prepetition Senior Secured 

Credit Agreement; provided that no such person will be indemnified for costs, expenses, or 

liabilities to the extent determined by a final, non-appealable judgment of a court of competent 

jurisdiction to have been incurred solely by reason of the actual fraud, gross negligence, or willful 

misconduct of such person (or their related persons). The Debtors agree that no exception or 

defense in contract, law, or equity exists as of the date of this Interim Order to any obligation set 

forth, as the case may be, in this paragraph 21 or otherwise in the DIP Documents, or in the 

Prepetition Senior Secured Credit Documents to indemnify and/or hold harmless any DIP Secured 

Party or any Prepetition Secured Party, as the case may be, and any such defenses are hereby 

waived. Notwithstanding anything to the contrary herein, this paragraph 21 shall not apply for the 
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benefit of any person that, as of the Petition Date, is an insider of the Debtors except solely to the 

extent of such person’s capacity as a Prepetition Secured Party or a DIP Secured Party. 

22. Letters of Credit. The Debtors and any applicable letter of credit providers, 

including any Prepetition Secured Parties, are authorized (but not required) to extend, renew or 

replace any Letters of Credit issued prior to the Petition Date that may expire during these Chapter 

11 Cases or issue new letters of credit during these Chapter 11 Cases in accordance with the terms 

of the Prepetition Senior Secured Credit Agreement, the DIP Documents and any related letter of 

credit agreements with any applicable letter of credit providers, including any Prepetition Secured 

Parties, and may take any reasonable related actions, including the transfer of cash collateral in 

support of any such Letters of Credit or new letters of credit and granting any related security 

interests and pay any related fees. 

23. Interim Order Governs. In the event of any inconsistency between the provisions 

of this Interim Order, the other DIP Documents (including, but not limited to, with respect to the 

Adequate Protection Obligations and the Carve-Out) or the Prepetition Debt Documents, the 

provisions of this Interim Order shall govern. Notwithstanding the relief granted in any other order 

by this Court, (a) all payments and actions by any of the Debtors pursuant to the authority granted 

therein shall be consistent with and subject to this Interim Order, including compliance with the 

Approved Budget and all other terms and conditions hereof, and (b) to the extent there is any 

inconsistency between the terms of such other order and this Interim Order, this Interim Order 

shall control, in each case, except to the extent expressly provided otherwise in such other order. 

24. Binding Effect; Successors and Assigns. The DIP Documents, including all findings 

herein, shall be binding upon all parties in interest in these Chapter 11 Cases, including, without 

limitation, the DIP Secured Parties, the Prepetition Secured Parties, any statutory or non-statutory 
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committees appointed or formed in these Chapter 11 Cases, the Debtors and their respective 

successors and assigns (including any chapter 7 or chapter 11 trustee hereinafter appointed or 

elected for the estate of any of the Debtors, an examiner appointed pursuant to section 1104 of the 

Bankruptcy Code, or any other fiduciary appointed as a legal representative of any of the Debtors 

or with respect to the property of the estate of any of the Debtors) and shall inure to the benefit of 

the DIP Secured Parties, the Prepetition Secured Parties and the Debtors and their respective 

successors and assigns; provided that the DIP Secured Parties and the Prepetition Secured Parties 

shall have no obligation to permit the use of the Prepetition Collateral (including Cash Collateral) 

by, or to extend any financing to, any chapter 7 trustee, chapter 11 trustee or similar responsible 

person appointed for the estates of the Debtors. 

25. No Liability. Nothing in the DIP Documents, the Prepetition Debt Documents or 

any other documents related to the transactions contemplated hereby shall in any way be construed 

or interpreted to impose or allow the imposition upon any DIP Secured Party or Prepetition 

Secured Party of any liability for any claims arising from the prepetition or postpetition activities 

of the Debtors in the operation of their businesses, or in connection with their restructuring efforts. 

The DIP Secured Parties and the Prepetition Secured Parties shall not, in any way or manner, be 

liable or responsible for (a) the safekeeping of the DIP Collateral or Prepetition Collateral, (b) any 

loss or damage thereto occurring or arising in any manner or fashion from any cause, (c) any 

diminution in the value thereof or (d) any act or default of any carrier, servicer, bailee, custodian, 

forwarding agency or other person, and all risk of loss, damage or destruction of the DIP Collateral 

or Prepetition Collateral shall be borne by the Debtors. Notwithstanding anything to the contrary 

herein, this paragraph 25 shall not apply for the benefit of any person that, as of the Petition Date, 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 129 of 311



71 
  
  
4894-7001-6681v.18 

is an insider of the Debtors except solely to the extent of such person’s capacity as a Prepetition 

Secured Party or a DIP Secured Party. 

26. Limitation of Liability. In determining to extend loans, purchase notes or make 

other extensions of credit under the DIP Documents, to permit the use of the DIP Collateral or 

Prepetition Collateral (including Cash Collateral) or in exercising any rights or remedies as and 

when permitted pursuant to the DIP Documents, the Prepetition Senior Secured Credit Documents 

or this Interim Order, none of the DIP Secured Parties or the Prepetition Secured Parties (in each 

case in their capacities as such) shall (a) have any liability to any third party or be deemed to be in 

“control” of the operations of the Debtors; (b) owe any fiduciary duty to the Debtors, their 

respective creditors, shareholders or estates, or constitute or be deemed to constitute a joint venture 

or partnership with any of the Debtors; or (c) be deemed to be acting as a “Responsible Person” or 

“Owner” or “Operator” or “managing agent” with respect to the operation or management of any 

of the Debtors or their respective business (as such terms or similar terms are used in the United 

States Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 

9601 et seq., as amended, or any other federal or state statute, including the Internal Revenue 

Code). Furthermore, nothing in this Interim Order shall in any way be construed or interpreted to 

impose or allow the imposition upon any of the DIP Secured Parties or the Prepetition Secured 

Parties (in each case in their capacities as such) of any liability for any claims arising from the 

prepetition or postpetition activities of any of the Debtors and their respective affiliates (as defined 

in section 101(2) of the Bankruptcy Code).  

27. Master Proof of Claim. None of the Prepetition Secured Parties shall be required to 

file a proof of claim in the Chapter 11 Cases or any Successor Case in order to assert claims on 

behalf of itself or other Prepetition Secured Parties for payment of Prepetition Senior Secured Debt 
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arising under the Prepetition Senior Secured Credit Documents, including, without limitation, any 

principal, unpaid interest, fees, expenses and other amounts under the Prepetition Senior Secured 

Credit Documents or the Adequate Protection Obligations arising under the DIP Documents. The 

statements of claim in respect of such indebtedness set forth in this Interim Order and presented at 

the Interim Hearing are deemed sufficient to and do constitute proofs of claim in respect of such 

debt and such secured status. Any order entered by this Court in relation to the establishment of a 

bar date for any claim (including, without limitation, administrative claims) in any of the Chapter 

11 Cases or any Successor Cases shall not apply to the Prepetition Secured Parties with respect to 

the Prepetition Senior Secured Debt or the Adequate Protection Obligations. However, in order to 

facilitate the processing of claims, to ease the burden upon the Court and to reduce an unnecessary 

expense to the Debtors’ estates, the Prepetition Agent (acting at the direction of the Prepetition 

Required Lenders) is authorized, but not directed or required, to file in the Debtors’ lead chapter 11 

case [In re Enviva Inc., Case No. [●]] a single master proof of claim on behalf of its respective 

Prepetition Secured Parties on account of any and all of their respective claims against any of the 

Debtors arising under the applicable Prepetition Senior Secured Credit Documents and hereunder 

(any such proof of claim, a “Master Proof of Claim”). Upon the filing of a Master Proof of Claim 

by the Prepetition Agent (acting at the direction of the Prepetition Required Lenders), it shall be 

deemed to have filed a proof of claim in the amount set forth therein in respect of its claims against 

each of the Debtors of any type or nature whatsoever with respect to the Prepetition Senior Secured 

Credit Documents, and the claim of each applicable Prepetition Secured Party (and each of its 

respective successors and assigns) specified in a Master Proof of Claim shall be treated as if it had 

filed a separate proof of claim in each of these Chapter 11 Cases. A Master Proof of Claim shall 

not be required to identify whether any Prepetition Secured Party acquired its claim from another 
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party or the identity of any such party or to be amended to reflect a change in the holders of the 

claims set forth therein or a reallocation among the holders of the claims asserted therein resulting 

from the transfer of all or any portion of such claims. The provisions of this paragraph 27 and each 

Master Proof of Claim are intended solely for the purpose of administrative convenience and shall 

not affect the right of each Prepetition Secured Party (or its successors in interest) to vote separately 

on any plan proposed in these Chapter 11 Cases. A Master Proof of Claim shall not be required to 

attach any instruments, agreements or other documents evidencing the obligations owing by each 

of the Debtors to the applicable Prepetition Secured Parties, which instruments, agreements or 

other documents will be provided upon written request to counsel to the Prepetition Agent. The 

DIP Secured Parties shall similarly not be required to file proofs of claim with respect to any DIP 

Obligations or other obligations existing under the DIP Documents, and the evidence presented 

with the DIP Motion and the record established at the Interim Hearing are deemed sufficient to, 

and do, constitute proofs of claim with respect to their obligations, secured status, and priority. 

28. Insurance. To the extent that the Prepetition Agent or any other creditor of the 

Debtors is listed as loss payee under any of the Debtors’ insurance policies, the DIP Agent is also 

deemed to be the loss payee under such insurance policies (in any such case with the same priority 

of liens and claims thereunder relative to the priority (with respect to any Prepetition Collateral) 

of (x) the Prepetition Liens and Adequate Protection Liens and (y) the DIP Liens, as set forth 

herein) and the Prepetition Agent (acting at the direction of the Prepetition Required Lenders) or 

the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors), of any 

other applicable creditor, as applicable, shall act in that capacity and distribute any proceeds 

recovered or received in respect of such insurance policies in accordance with such priorities until 

the indefeasible payment in full of the DIP Obligations, the Prepetition Senior Secured Debt, and 
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any such other indebtedness, as applicable, (other than contingent indemnification obligations as 

to which no claim has been asserted) and termination of the DIP Commitments; provided that the 

rights of a lessor under any non-residential real property lease to any such insurance proceeds are 

hereby expressly reserved pending entry of a Final Order. 

29. Credit Bidding. Subject to the lien priorities set forth herein, (a) the DIP Agent 

(acting with the consent or at the direction of the Required DIP Creditors), on behalf of itself and 

the other DIP Secured Parties, shall have the right to credit bid, in accordance with the DIP 

Documents, up to the full amount of the DIP Obligations in any sale of the DIP Collateral (or any 

portion thereof) and (b) the Prepetition Agent (acting at the direction of the Prepetition Required 

Lenders) shall have the right to credit bid up to the full amount of the Prepetition Senior Secured 

Debt in the sale of the applicable Prepetition Collateral (or any portion thereof), without the need 

for further Court order authorizing the same and whether any such sale is effectuated through 

section 363(k), 1123 or 1129(b) of the Bankruptcy Code, by a chapter 7 trustee under section 725 

of the Bankruptcy Code, or otherwise; provided that (x) the DIP Obligations may not be credit bid 

in any disposition of any Prepetition Collateral unless such sale provides for indefeasible payment 

in full in cash of all Prepetition Senior Secured Debt, and (y) none of the Prepetition Senior Secured 

Debt may be credit bid in any disposition of any DIP Collateral that is not Prepetition Collateral 

unless such sale provides for the indefeasible payment in full in cash of all DIP Obligations and 

the termination of the DIP Commitments.  Nothing in this Interim Order or the DIP Documents 

shall impair or adversely affect the right of the U.S. Trustee to object to any credit bid for cause 

under section 363(k) of the Bankruptcy Code. 

30. Treatment of DIP Claims. On the Termination Date, all then outstanding unpaid 

DIP obligations shall be paid in cash pursuant to the provisions of the DIP Documents, except as 
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expressly set forth in the DIP Documents with respect to any “cashless roll” or similar mechanism 

pertaining to exit financing.   

31. Equity Participation Election Rights. Any Acceptable Plan of Reorganization (or 

any other plan of reorganization in the Chapter 11 Cases that provides for equity to be issued 

pursuant to an equity rights offering or similar arrangement and/or through the equitization of 

claims) shall provide each DIP Creditor holding Tranche A Loans and/or Tranche A Notes with 

the right, exercisable prior to the disclosure statement hearing for such plan, and established by 

and conditioned upon the consummation of such plan (which consummation shall occur only 

following approval by the Court), to subscribe for the purchase of equity in the reorganized Debtors 

on the effective date of such plan at a price equivalent to the price established pursuant to the 

equity rights offering (or similar arrangement, as applicable), and subject to the same dilution 

terms as such equity rights offering shares, up to the principal amount of any Tranche A Loans 

and/or Tranche A Notes held by such DIP Creditor, and with the purchase price for such equity to 

be satisfied by offset against repayment of the applicable portion of the principal amount of such 

Tranche A Loans and/or Tranche A Notes. 

32. Effectiveness. Notwithstanding Bankruptcy Rule 4001(a)(3), 6004(h), 6006(d), 

7062, or 9014, any Local Rule, or Rule 62(a) of the Federal Rules of Civil Procedure, this Interim 

Order shall be immediately effective and enforceable upon its entry and there shall be no stay of 

execution or effectiveness of this Interim Order. 

33. Headings. Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Interim Order.   

34. Payments Held in Trust. Except as expressly permitted in this Interim Order or the 

other DIP Documents and except with respect to the DIP Credit Parties, in the event that any person 
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or entity receives any payment on account of a security interest in or lien on DIP Collateral, 

receives any DIP Collateral or any proceeds of DIP Collateral or receives any other payment with 

respect thereto from any other source, in each case, prior to indefeasible payment in full in cash of 

all DIP Obligations and termination of all DIP Commitments in accordance with the DIP 

Documents, such person or entity shall be deemed to have received, and shall hold, any such 

payment or proceeds of DIP Collateral in trust for the benefit of the DIP Secured Parties and shall 

immediately turn over the proceeds to the DIP Agent, or as otherwise instructed by this Court, for 

application in accordance with the DIP Documents, including this Interim Order. Except as 

expressly permitted in this Interim Order or the DIP Documents and except with respect to the DIP 

Credit Parties, in the event that any person or entity receives any payment on account of a security 

interest in or lien on Prepetition Collateral, receives any Prepetition Collateral or any proceeds of 

Prepetition Collateral or receives any other payment with respect thereto from any other source, in 

each case, prior to indefeasible payment in full in cash of all Prepetition Senior Secured Debt, such 

person or entity shall be deemed to have received, and shall hold, any such payment or proceeds 

of Prepetition Collateral in trust for the benefit of the Prepetition Secured Parties and shall 

immediately turn over the proceeds to the Prepetition Agent, or as otherwise instructed by this 

Court, for application in accordance with the Prepetition Senior Secured Credit Agreement and 

this Interim Order. 

35. Amendments. The DIP Documents may from time to time be amended, restated, 

amended and restated, supplemented, or otherwise modified, in each case in accordance with the 

provisions of the DIP Documents governing amendments thereto, by the parties thereto, each 

without further application to or order of the Court; provided that any amendment to the DIP 

Facility Agreement that (a) shortens the maturity of the DIP Loans and Notes, (b) increases the 
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aggregate commitments thereunder, or (c) increases the rate of interest payable with respect thereto 

(each, a “Material DIP Amendment”) shall be provided (which may be by email) to the U.S. 

Trustee or any Creditors’ Committee, which shall have three (3) business days from the date of 

such notice within which to object, in writing to the Material DIP Amendment. If the U.S. Trustee 

or any Creditors’ Committee timely objects to the Material DIP Amendment, the Material DIP 

Amendment shall only be permitted pursuant to an order of the Court. The foregoing shall be 

without prejudice to the Debtors’ right to seek approval from the Court of a Material DIP 

Amendment on an expedited basis. In the event any proposed amendment would materially impact 

the rights of the Prepetition Secured Parties or affect, in any way, Prepetition Collateral of the 

Prepetition Secured Parties, the consent of the Prepetition Required Lenders shall also be required. 

36. Bankruptcy Rules. The requirements of Bankruptcy Rules 4001, 6003 and 6004, in 

each case to the extent applicable, are satisfied by the contents of the DIP Motion. 

37. No Third-Party Rights. Except as explicitly provided for herein, this Interim Order 

does not create any rights for the benefit of any third party, creditor, equity holder or any direct, 

indirect or incidental beneficiary. 

38. Necessary Action. The Debtors, the DIP Secured Parties and the 

Prepetition Secured Parties and their agents are authorized to take all reasonable actions as are 

necessary or appropriate to implement the terms of this Interim Order. In addition, the Automatic 

Stay is modified to permit subsidiaries of the Debtors who are not debtors in these Chapter 11 

Cases and their agents to take all actions as are necessary or appropriate to implement the terms of 

this Interim Order. 

39. Retention of Jurisdiction. The Court shall retain jurisdiction to enforce the 

provisions of this Interim Order, and this retention of jurisdiction shall survive the confirmation 
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and consummation of any chapter 11 plan for any one or more of the Debtors notwithstanding the 

terms or provisions of any such chapter 11 plan or any order confirming any such chapter 11 plan. 

40. Final Hearing. The Final Hearing to consider the relief requested in the DIP Motion 

shall be held on  [], 2024 at [x]:00 [a./p.].m. (prevailing Eastern Time) and any objections or 

responses to the DIP Motion shall be filed on or prior to [], 2024 at [x]:00 [a./p.].m. (prevailing 

Eastern Time). 

41. Objections. Any party in interest objecting to the relief sought at the Final Hearing 

shall file with the Court and serve written objections, which objections shall be served upon (a) the 

Debtors, 7272 Wisconsin Avenue, Suite 1800, Bethesda, MD 20814 (Attn: Jason Paral), and 

counsel thereto, Vinson & Elkins, 1114 Avenue of the Americas, New York, NY 10036 

(Attn: David S. Meyer and Jessica C. Peet) 2001 Ross Avenue, Suite 3900, Dallas, TX 75201 

(Attn: Matthew J. Pyeatt, and Trevor G. Spears) and Kutak Rock LLP, 901 East Byrd Street, Suite 

1000, Richmond, VA 23219 (Attn: Michael A. Condyles, Peter J. Barrett, and 

Jeremy S. Williams); (b) the Office of the United States Trustee for the Eastern District of Virginia; 

(c) counsel to the Creditors’ Committee, if appointed; (d) Ankura Trust Company, LLC, as 

Prepetition Agent and counsel thereto, Cahill Gordon & Reindel LLP, 32 Old Slip, New York, NY 

10005 (Attn: Joel Moss and Jordan Wishnew) & Hunton Andrews Kurth LLP, 951 East Byrd 

Street, Richmond, VA 23219 (Attn: Jason W. Harbour and Henry Long, III); (e) counsel to the Ad 

Hoc Group, Davis Polk & Wardwell LLP, 450 Lexington Ave., New York, NY 10017  (Attn: 

Damian Schaible, David Schiff, and Hailey Klabo), and McGuireWoods LLP, Gateway Plaza, 800 

E Canal Street, Richmond, VA 23219 (Attn: Dion Hayes, K. Elizabeth Sieg, and Connor Symons); 

(f) Acquiom Agency Services LLC (Acquiom) and Seaport Loan Products LLC (Seaport), as DIP 

Agent and counsel thereto, McDermott Will & Emery LLP One Vanderbilt Avenue, New York, 
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NY  10017 (Attn: Jonathan I. Levine and Lucas B. Barrett); and (g) counsel to the Minority Lender 

Group, Latham & Watkins, 1271 Avenue of the Americas, New York, NY 10020 (attn: Suzzanne 

Uhland and Hugh Murtagh). 

42. For the avoidance of doubt, nothing in this Interim Order shall improve the lien 

position of any Prepetition Secured Party.   

43. The Debtors shall promptly serve copies of this Interim Order (which shall 

constitute adequate notice of the Final Hearing) to the parties having been given notice of the 

Interim Hearing and to any party that has filed a request for notices with this Court in these Chapter 

11 Cases. 

Dated:   
  

  
[] 
UNITED STATES BANKRUPTCY JUDGE 
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Exhibit 1 

DIP Facility Agreement
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WE ASK FOR THIS: 
 
 /s/           
Michael A. Condyles (VA 27807) 
Peter J. Barrett (VA 46179) 
Jeremy S. Williams (VA 77469) 
KUTAK ROCK LLP 
901 East Byrd Street, Suite 1000 
Richmond, Virginia 23219-4071 
Telephone: (804) 644-1700 
Facsimile: (804) 783-6192 
 
- and - 
 
David S. Meyer (pro hac vice pending) 
Jessica C. Peet (pro hac vice pending) 
VINSON & ELKINS LLP 
The Grace Building 
1114 Avenue of the Americas, 32nd Floor 
New York, New York 10036-7708 
Telephone:  (212) 237-0000 
Facsimile:  (212) 237-0100 
 
- and - 
 
Matthew J. Pyeatt (pro hac vice pending) 
Trevor G. Spears (pro hac vice pending) 
VINSON & ELKINS LLP 
Trammell Crow Center 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Telephone: (214) 220-7700 
Facsimile: (214) 220-7716 
 
 
 
Proposed Co-Counsel to the Debtors and Debtors in Possession 

 

CERTIFICATION OF ENDORSEMENT UNDER LOCAL RULE 9022-1(C) 

Pursuant to Local Rule 9022-1(C), I hereby certify that the foregoing proposed order has been endorsed by 
or served upon all necessary parties. 

 
 /s/   
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DEBTOR-IN-POSSESSION CREDIT 
AND  

NOTE PURCHASE AGREEMENT 

dated as of  

March [●], 2024 

among 

ENVIVA INC., 
as Company, 

THE DIP CREDITORS PARTY HERETO 

and 

SEAPORT LOAN PRODUCTS LLC, 
as Co-Administrative Agent 

and 

ACQUIOM AGENCY SERVICES LLC 
as Co-Administrative Agent and Collateral Agent 
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DEBTOR-IN-POSSESSION CREDIT  
AND NOTE PURCHASE AGREEMENT  

 
DEBTOR-IN-POSSESSION CREDIT AND NOTE PURCHASE AGREEMENT dated as of [●], 

2024, among ENVIVA INC., a Delaware corporation (the “Company”) and a debtor and debtor-in-
possession under chapter 11 of the Bankruptcy Code (as defined below), the DIP Creditors (such term and 
each other capitalized term used but not defined in this introductory statement having the meaning given it 
in Article I), ACQUIOM AGENCY SERVICES LLC (“Acquiom”) and SEAPORT LOAN PRODUCTS 
LLC (“Seaport”), as co-administrative agents (in such capacity, including any successor thereto in such 
capacity, the “Co-Administrative Agents”) and Acquiom, as collateral agent (in such capacity, including 
any successor thereto in such capacity, the “Collateral Agent”) for the DIP Creditors. 

RECITALS 

A. On March 12, 2024 (the “Petition Date”), the Company and the Guarantors (each, a 
“Debtor” and collectively, the “Debtors”) filed voluntary petitions with the Bankruptcy Court initiating 
their respective cases that are pending under chapter 11 of the Bankruptcy Code (each such case, 
a “Chapter 11 Case” and collectively, the “Chapter 11 Cases”) and have continued in the possession of 
their assets and the management of their business pursuant to sections 1107 and 1108 of the Bankruptcy 
Code. 

B. The Company has requested that the DIP Creditors provide a debtor-in-possession credit 
facility in an aggregate principal amount of up to $500,000,000 (the “DIP Facility”), with all of the 
Company’s obligations under the DIP Facility to be guaranteed by each Guarantor, and the DIP Creditors 
are willing to extend such credit to the Company on the terms and subject to the conditions set forth herein. 

C. The Company and each other Credit Party has secured all of the Obligations under the 
Credit Documents by granting to the Collateral Agent, for the benefit of the Secured Parties, a security 
interest in and Lien upon substantially all of the property of the Company and the other Credit Parties, 
subject to the limitations described herein and in the Security Documents. 

D. The priority of the DIP Facility with respect to the Collateral granted as security for the 
payment and performance of the Obligations shall be as set forth in the Interim Order and the Final Order, 
as applicable, in each case, upon entry thereof by the Bankruptcy Court, and in the Security Documents. 

E. All of the claims and the Liens granted under the Orders and the Credit Documents to the 
Co-Administrative Agents, the Collateral Agent, the DIP Creditors and the other Secured Parties in respect 
of the DIP Facility shall be subject to the Carve Out. 

F. The Company and the other Guarantors are engaged in related businesses, and each 
Guarantor will derive substantial direct and indirect benefit from the making of the extensions under this 
Agreement. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual provisions, covenants and agreements herein 
contained, the parties hereto hereby covenant and agree as follows: 
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ARTICLE I 
 

Definitions 

SECTION 1.01 Defined Terms.  As used in this Agreement, the following terms shall have the 
meanings specified below: 

“ABR” when used in reference to any Term Loan, any Note or any Borrowing, refers to whether 
(a) such Term Loan, (b) such Note or (c) the Term Loans or the Notes comprising such Borrowing, are 
bearing interest at a rate determined by reference to the Alternate Base Rate.   

“ABR Note” means a Note that bears interest at a rate based on ABR. 

“Acceptable Confirmation Order” shall mean an order of the Bankruptcy Court confirming an 
Acceptable Plan of Reorganization that is (a)(i) acceptable in form and substance to the Required DIP 
Creditors and that is subject to all applicable consent rights under the Restructuring Support Agreement 
(except as otherwise agreed in writing by the Required DIP Creditors) and (ii) solely with respect to those 
provisions thereof that affect the rights and duties of the Agents, in form and substance reasonably 
satisfactory to the Agents (solely with respect to their own rights, obligations, liabilities, duties and 
treatment, as the same may be amended, supplemented, or modified from time to time after entry thereof 
(b)(i) acceptable in form and substance to the Required DIP Creditors and that is subject to all applicable 
consent rights under the Restructuring Support Agreement (except as otherwise agreed in writing by the 
Required DIP Creditors) and (ii) solely with respect to those provisions thereof that affect the rights and 
duties of the Agents, in form and substance reasonably satisfactory to the Agents (solely with respect to 
their own rights, obligations, liabilities, duties and treatment). 

“Acceptable Plan of Reorganization” shall mean a Chapter 11 Plan for each of the Chapter 11 
Cases that: 

(a) provides for a Payment in Full and contains the terms and conditions consistent 
with the Restructuring Support Agreement, subject to all applicable consent rights set forth in the 
Restructuring Support Agreement (except as may be separately agreed in writing by the Required 
DIP Creditors) and is otherwise acceptable to the Required DIP Creditors, and, solely with respect 
to those provisions thereof that affect the rights and duties of the Agents, in form and substance 
reasonably satisfactory to the Agents (solely with respect to their own rights, obligations, liabilities, 
duties and treatment); 

(b) is in full force and effect and has not been modified, altered, amended or otherwise 
changed or supplemented except (i) with the consent of the Required DIP Creditors, (ii) with all 
applicable consents required under the Restructuring Support Agreement (or as otherwise agreed 
in writing by the Required DIP Creditors) and (iii) solely with respect to those provisions thereof 
that affect the rights and duties of the Agents, the consent of the Agents (not to be unreasonably 
withheld or delayed); and 

(c) is confirmed by the Bankruptcy Court pursuant to an Acceptable Confirmation 
Order. 

“Ad Hoc Group” shall mean those certain DIP Creditors represented by the Ad Hoc Group 
Advisors as of the Closing Date.  
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“Ad Hoc Group Advisors” shall mean Davis Polk & Wardwell LLP, Evercore Group, L.L.C., and 
all other special or local counsel, consultants or advisors providing advice to the Ad Hoc Group in 
connection with the Restructuring. 

“Administration Fee Letter” shall mean the Administration Fee Letter dated [●], 2024 between the 
Company and [●], as the same may be amended, restated, amended and restated, supplemented or otherwise 
modified from time to time. 

“Affected Financial Institution” shall mean (a) any EEA Financial Institution or (b) any UK 
Financial Institution. 

“Affiliate” shall mean, when used with respect to a specified Person, another Person that directly, 
or indirectly through one or more intermediaries, Controls or is Controlled by or is under common Control 
with the Person specified. 

“Affiliate Subordination Agreement” shall mean an Affiliate Subordination Agreement in the form 
of Exhibit H pursuant to which intercompany obligations and advances owed by any Credit Party are 
subordinated to the Obligations. 

“Affiliated DIP Creditor Assignment and Acceptance” shall mean an assignment and acceptance 
entered into by an Affiliated DIP Creditor that is an Eligible Assignee and a DIP Creditor or, if the Affiliated 
DIP Creditor is the assignor, an Eligible Assignee, and accepted by the Co-Administrative Agents, in the 
form of Exhibit B or such other form as shall be reasonably acceptable to the Co-Administrative Agents. 

“Affiliated DIP Creditors” shall mean, at any time, any DIP Creditor that is (a) Riverstone 
Holdings LLC or any Affiliate of Riverstone Holdings LLC or any Affiliate of the Company (other than 
any Subsidiary of the Company) at such time, (b) any investor in any continuation fund or similar vehicle 
established in connection with the ownership of the Company and its Subsidiaries, and any Affiliate or 
Related Party of any such investor and (c) any other person that receives any Loans or Notes through the 
Syndication Procedures (as defined in the Interim DIP Order or, as applicable, the Final Order) or any other 
syndication or allocation of the Company Allocated Portion; provided that, notwithstanding anything to the 
contrary herein, under no circumstances shall the Ad Hoc Group, any member thereof or any Affiliate or 
Related Party of the Ad Hoc Group or its members be deemed an Affiliated DIP Creditor. 

“Agents” shall have the meaning assigned to such term in Article VIII. 

“Agreement” shall mean this Debtor-in-Possession Credit and Note Purchase Agreement, dated as 
of the date hereof, as the same may be amended, restated, amended and restated, supplemented or otherwise 
modified from time to time in accordance with the terms hereof. 

“Alternate Base Rate” shall mean, for any day, a rate per annum equal to the greatest of (a) the 
Prime Rate in effect on such day, (b) the Federal Funds Effective Rate in effect on such day plus 1/2 of 
1.00% and (c) Term SOFR published on such day (or if such day is not a Business Day the next previous 
Business Day) for an Interest Period of one month (taking into account any “floor” under the definition of 
“Term SOFR”) plus 1.00%.  If the Co-Administrative Agents shall have determined (which determination 
shall be conclusive absent manifest error) that they are unable to ascertain the Federal Funds Effective Rate 
for any reason, including the inability or failure of the Co-Administrative Agents to obtain sufficient 
quotations in accordance with the terms of the definition thereof, the Alternate Base Rate shall be 
determined without regard to clause (b) of the preceding sentence until the circumstances giving rise to 
such inability no longer exist.  Any change in the Alternate Base Rate due to a change in the Prime Rate, 
the Federal Funds Effective Rate or the Term SOFR shall be effective on the effective date of such change 
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in the Prime Rate, the Federal Funds Effective Rate or the Term SOFR, as the case may be.  Notwithstanding 
the foregoing, on any date of determination the Alternate Base Rate shall be no less than 0.00%. 

“Anti-Terrorism Laws” shall mean any laws applicable to the Company or any Subsidiary relating 
to sanctions, terrorism or money laundering, including Executive Order No. 13224, the USA PATRIOT 
Act, the laws comprising or implementing the Bank Secrecy Act and the laws administered by OFAC (as 
any of the foregoing laws may from time to time be amended, renewed, extended or replaced). 

“Applicable Margin” shall mean, for any day (a) with respect to Term Loans and Notes which are 
ABR Loans and ABR Notes, respectively, hereunder, 7.00% and (b) with respect to Term Loans and Notes 
which are SOFR Loans and SOFR Notes, respectively, hereunder, 8.00%.  

“Approved Bankruptcy Court Order” means (a) each of the Orders, as such order is amended and 
in effect from time to time in accordance with this Agreement, (b) any order entered by the Bankruptcy 
Court regarding, relating to or impacting (i) any rights or remedies of any Secured Party, (ii) the Credit 
Documents (including the Credit Parties’ obligations thereunder), (iii) the Collateral, any Liens thereon or 
any Superpriority Claims (including, without limitation, any sale or other disposition of Collateral or the 
priority of any such Liens or Superpriority Claims), (iv) use of Cash Collateral, (v) debtor-in-possession 
financing, (vi) adequate protection granted with respect to, or otherwise relating to, any Prepetition 
Indebtedness, (vii) any Chapter 11 Plan, (viii) the assumption or rejection of material contracts of the 
Debtors, and, in the case of each of the foregoing clauses (i) through (viii), that (A) is in form and substance 
satisfactory to the Co-Administrative Agents (solely with respect to its own rights, obligations, liabilities, 
duties and treatment), the Collateral Agent (solely with respect to its own rights, obligations, liabilities, 
duties and treatment) and the Required DIP Creditors, (B) satisfies all applicable consent rights in the 
Restructuring Support Agreement, (C) has not been vacated, reversed or stayed and (D) has not been 
amended or modified in a manner adverse to the rights of the DIP Creditors in any material respect except 
as agreed in writing by the Co-Administrative Agents (solely with respect to its own rights, obligations, 
liabilities, duties and treatment), the Collateral Agent (solely with respect to its own rights, obligations, 
liabilities, duties and treatment) and the Required DIP Creditors in their sole discretion, and (c) with respect 
to any other order, an order entered by the Bankruptcy Court that (i) is in form and substance reasonably 
satisfactory to each Co-Administrative Agent (solely with respect to its own rights, obligations, liabilities, 
duties and treatment), the Collateral Agent (solely with respect to its own rights, obligations, liabilities, 
duties and treatment) and the Required DIP Creditors, (ii) has not been vacated, reversed or stayed and (iii) 
has not been amended or modified except in a manner reasonably satisfactory to each Co-Administrative 
Agent (solely with respect to its own rights, obligations, liabilities, duties and treatment), the Collateral 
Agent (solely with respect to its own rights, obligations, liabilities, duties and treatment) and the Required 
DIP Creditors. 

“Approved Budget” initially, the Initial Budget, and, thereafter, the most recent Updated Budget 
accepted (or deemed accepted) by the Required DIP Creditors in accordance with Section 5.09(a). 

“Approved Fund” shall mean any Person (other than a natural Person) that is engaged in making, 
purchasing, holding or otherwise investing in commercial loans and similar extensions of credit in the 
ordinary course of its activities that is administered or managed by (a) a DIP Creditor, (b) an Affiliate of a 
DIP Creditor or (c) an entity or an Affiliate of an entity that administers or manages a DIP Creditor. 

“Asset Sale” shall mean (a) the sale, transfer or other disposition (by way of merger or otherwise) 
by the Company or any Restricted Subsidiary, including the issuance by any Restricted Subsidiary, to any 
Person other than the Company or any Wholly Owned Restricted Subsidiary of any Equity Interests of a 
Restricted Subsidiary (other than directors’ qualifying shares) and (b) the sale, transfer or other disposition 
(by way of merger or otherwise) by the Company or any Restricted Subsidiary to any Person other than the 
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Company or any Wholly Owned Restricted Subsidiary of any other assets of the Company or any Restricted 
Subsidiary (in each case other than (i) any Disposition permitted under clauses (i) through (xiii) and clauses 
(xv) and (xvii) of Section 6.05(b) and (ii) any sale, transfer or other disposition or series of related sales, 
transfers or other dispositions having a fair market value not in excess of $100,000).   

“Assignment and Acceptance” shall mean an assignment and acceptance entered into by a DIP 
Creditor and an Eligible Assignee (but not an assignment and acceptance entered into by the Company or 
any of the Company’s Affiliates or Subsidiaries), and accepted by the Co-Administrative Agents, in the 
form of Exhibit A (in the case of Term Loans) or Exhibit O (in the case of Notes) or such other form as 
shall be reasonably acceptable to the Co-Administrative Agents. 

“Available Tenor” shall mean, as of any date of determination and with respect to the then-current 
Benchmark (or component thereof), as applicable, that is or may be used for determining any tenor for such 
Benchmark or payment period for interest calculated with reference to such Benchmark (or component 
thereof), as applicable, that is or may be used for determining the length of an Interest Period pursuant to 
this Agreement as of such date and not including, for the avoidance of doubt, any tenor for such Benchmark 
that is then-removed from the definition of “Interest Period” pursuant to Section  2.29(d).  

“Avoidance Action” has the meaning assigned to such term in the Interim Order or the Final Order, 
as applicable.  

“Backstop Premium” shall have the meaning given to such term in Section 2.05(e). 

“Bail-In Action” shall mean the exercise of any Write-Down and Conversion Powers by the 
applicable Resolution Authority in respect of any liability of an Affected Financial Institution. 

“Bail-In Legislation” shall mean (a) with respect to any EEA Member Country implementing 
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the European Union, 
the implementing law, regulation, rule or requirement for such EEA Member Country from time to time 
which is described in the EU Bail-In Legislation Schedule and (b) with respect to the United Kingdom, Part 
I of the United Kingdom Banking Act 2009 (as amended from time to time) and any other law, regulation 
or rule applicable in the United Kingdom relating to the resolution of unsound or failing banks, investment 
firms or other financial institutions or their affiliates (other than through liquidation, administration or other 
insolvency proceedings). 

“Bank Secrecy Act” shall mean the Bank Secrecy Act of 1970 (Titles I and II of Pub. L. No. 91-
508 (signed into law October 26, 1970 and as modified, amended, supplemented or restated from time to 
time)). 

“Bankruptcy Code” shall mean Title 11 of the United States Code (11 USC § 101 et seq.), as it has 
been, or may be, amended, from time to time. 

“Bankruptcy Court” shall mean the United States Bankruptcy Court for Eastern District of Virginia 
or any other court having jurisdiction over the Chapter 11 Cases from time to time. 

“Bankruptcy Law” shall mean each of (a) the Bankruptcy Code, (b) any domestic or foreign law 
relating to liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, moratorium, 
rearrangement, administration, insolvency, reorganization, debt adjustment, receivership or similar debtor 
relief laws from time to time in effect and affecting the rights of creditors generally (including without 
limitation any plan of arrangement provisions of applicable corporation statutes), and (c) any order made 
by a court of competent jurisdiction in respect of any of the foregoing. 
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“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as the same may from time 
to time be in effect and applicable to the Chapter 11 Cases. 

“Barclays” shall mean Barclays Bank PLC.  

“Base Rate Term SOFR Determination Day” shall have the meaning assigned to such term in the 
definition of “Term SOFR”. 

“Benchmark” shall mean, initially, Term SOFR; provided that if a Benchmark Transition Event 
has occurred with respect to Term SOFR or the then-current Benchmark, then “Benchmark” means the 
applicable Benchmark Replacement to the extent that such Benchmark Replacement has replaced such prior 
benchmark rate pursuant to Section 2.29.  

“Benchmark Replacement” shall mean, with respect to any Benchmark Transition Event, the first 
alternative set forth in the order below that can be determined by the Co-Administrative Agents for the 
applicable Benchmark Replacement Date:  

(a)  the sum of: (a) Daily Simple SOFR and (b) the related Benchmark Replacement 
Adjustment; or 

(b)  the sum of: (i) the alternate benchmark rate that has been selected by the Co-Administrative 
Agents and the Company giving due consideration to (A) any selection or recommendation of a replacement 
benchmark rate or the mechanism for determining such a rate by the Relevant  Governmental Body or (B) 
any evolving or then-prevailing market convention for determining a benchmark rate as a replacement for 
the then-current Benchmark for Dollar-denominated syndicated credit facilities at such time and (b) the 
related Benchmark Replacement Adjustment;  

provided that, if the Benchmark Replacement would be less than the Floor, the Benchmark Replacement 
will be deemed to be the Floor for the purposes of this Agreement and the other Credit Documents.  

“Benchmark Replacement Adjustment” shall mean, with respect to any replacement of the then-
current Benchmark with an Unadjusted Benchmark Replacement for any applicable Interest Period and 
Available Tenor for any setting of such Unadjusted Benchmark Replacement that the Required DIP 
Creditors inform the Co-Administrative Agents in a written notice shall apply after giving due consideration 
to (a) any selection or recommendation of a spread adjustment, or method for calculating or determining 
such spread adjustment, for the replacement of such Benchmark with the applicable Unadjusted Benchmark 
Replacement by the Relevant Governmental Body or (b) any evolving or then-prevailing market convention 
for determining a spread adjustment, or method for calculating or determining such spread adjustment, for 
the replacement of such Benchmark with the applicable Unadjusted Benchmark Replacement for Dollar-
denominated syndicated credit facilities.  

“Benchmark Replacement Date” shall mean the earlier to occur of the following events with 
respect to the then-current Benchmark:  

(a) in the case of clause (a) or (b) of the definition of “Benchmark Transition Event,” the later 
of (i) the date of the public statement or publication of information referenced therein and (ii) the date on 
which the administrator of such Benchmark (or the published component used in the calculation thereof) 
permanently or indefinitely ceases to provide all Available Tenors of such Benchmark (or such component 
thereof); or 
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(b) in the case of clause (c) of the definition of “Benchmark Transition Event,” the first date 
on which such Benchmark (or the published component used in the calculation thereof) has been determined 
and announced by or on behalf of the administrator of such Benchmark (or such component thereof) or the 
regulatory supervisor for the administrator of such Benchmark (or such component thereof) to be non-
representative or non-compliant with or non-aligned with the International Organization of Securities 
Commissions (IOSCO) Principles for Financial Benchmarks; provided that such non-representativeness, 
non-compliance or non-alignment will be determined by reference to the most recent statement or 
publication referenced in such clause (c) and even if any Available Tenor of such Benchmark (or such 
component thereof) continues to be provided on such date.  

For the avoidance of doubt, the “Benchmark Replacement Date” will be deemed to have occurred 
in the case of clause (a) or (b) with respect to any Benchmark upon the occurrence of the applicable event 
or events set forth therein with respect to all then-current Available Tenors of such Benchmark (or the 
published component used in the calculation thereof).  

“Benchmark Transition Event” shall mean the occurrence of one or more of the following events 
with respect to the then-current Benchmark:  

(a) a public statement or publication of information by or on behalf of the administrator of 
such Benchmark (or the published component used in the calculation thereof) announcing that such 
administrator has ceased or will cease to provide all Available Tenors of such Benchmark (or such 
component thereof), permanently or indefinitely, provided that, at the time of such statement or publication, 
there is no successor administrator that will continue to provide any Available Tenor of such Benchmark 
(or such component thereof);  

(b) a public statement or publication of information by the regulatory supervisor for the 
administrator of such Benchmark (or the published component used in the calculation thereof), the Federal 
Reserve Board, the Federal Reserve Bank of New York, an insolvency official with jurisdiction over the 
administrator for such Benchmark (or such component), a resolution authority with jurisdiction over the 
administrator for such Benchmark (or such component) or a court or an entity with similar insolvency or 
resolution authority over the administrator for such Benchmark (or such component), which states that the 
administrator of such Benchmark (or such component) has ceased or will cease to provide all Available 
Tenors of such Benchmark (or such component thereof) permanently or indefinitely, provided that, at the 
time of such statement or publication, there is no successor administrator that will continue to provide any 
Available Tenor of such Benchmark (or such component thereof); or  

(c) a public statement or publication of information by or on behalf of the administrator of 
such Benchmark (or the published component used in the calculation thereof) or the regulatory supervisor 
for the administrator of such Benchmark (or such component thereof) announcing that all Available Tenors 
of such Benchmark (or such component thereof) are not, or as of a specified future date will not be, 
representative or in compliance with or aligned with the International Organization of Securities 
Commissions (IOSCO) Principles for Financial Benchmarks.  

For the avoidance of doubt, a “Benchmark Transition Event” will be deemed to have occurred with 
respect to any Benchmark if a public statement or publication of information set forth above has occurred 
with respect to each then-current Available Tenor of such Benchmark (or the published component used in 
the calculation thereof).  

“Benchmark Unavailability Period” shall mean the period (if any) (a) beginning at the time that 
a Benchmark Replacement Date has occurred if, at such time, no Benchmark Replacement has replaced the 
then-current Benchmark for all purposes hereunder and under any Credit Document in accordance with 
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Section 2.29 and (b) ending at the time that a Benchmark Replacement has replaced the then-current 
Benchmark for all purposes hereunder and under any Credit Document in accordance with Section 2.29.  

“Beneficial Owner” shall have the meaning assigned to such term in Rule 13d-3 and Rule 13d-5 
under the Exchange Act as in effect on the Closing Date.  The terms “Beneficially Owns” and “Beneficially 
Owned” shall have corresponding meanings. 

“Beneficial Ownership Certification” shall mean a certification regarding beneficial ownership as 
required by the Beneficial Ownership Regulation. 

“Beneficial Ownership Regulation” shall mean 31 C.F.R. § 1010.230. 

“Benefit Plan” shall mean any of (a) an “employee benefit plan” (as defined in ERISA) that is 
subject to Title I of ERISA, (b) a “plan” as defined in and subject to Section 4975 of the Code or (c) any 
Person whose assets include (for purposes of ERISA Section 3(42) or otherwise for purposes of Title I of 
ERISA or Section 4975 of the Code) the assets of any such “employee benefit plan” or “plan”. 

“BHC Act Affiliate” of a party shall mean an “affiliate” (as such term is defined under, and 
interpreted in accordance with, 12 U.S.C. 1841(k)) of such party. 

“Blocked Person” shall have the meaning assigned to such term in Section 3.23(b). 

“Board” shall mean the Board of Governors of the Federal Reserve System of the United States of 
America. 

“Borrowing” shall mean (i) Loans of the same Class and Type made, converted or continued on 
the same date and, in the case of Term SOFR Loans, as to which a single Interest Period is in effect and (ii) 
Notes of the same Class and Type issued, converted or continued on the same date and, in the case of Term 
SOFR Notes, as to which a single Interest Period is in effect. 

“Borrowing Request” shall mean a request by a Company in accordance with the terms of Section 
2.03 and substantially in the form of Exhibit C-1 or such other form reasonably acceptable to the Co-
Administrative Agents. 

“Break Premium” shall have the meaning given to such term in Section 2.19(g). 

“Breakage Event” shall have the meaning assigned to such term in Section 2.16. 

“Budget” shall mean any 13-week consolidated weekly operating budget of the Debtors and their 
respective Subsidiaries setting forth, among other things, projected receipts, disbursements, liquidity and 
net cash flow for the period described therein and weekly transfers from the DIP Funding Account, prepared 
by the Company’s management, in form and level of detail substantially consistent with the Initial Budget. 

“Budget Variance Report” shall mean, for any Budget Variance Test Period, a weekly variance 
report prepared by the Company’s management, comparing for such Budget Variance Test Period the actual 
results against anticipated results under the Approved Budget (including with respect to professional fee 
disbursements), on an aggregate basis and in the same level of detail set forth in the applicable Approved 
Budget, together with a written explanation for all variances of greater than the applicable permitted 
variance for any given testing period.  
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“Budget Variance Test Date” shall mean the Friday of every week (commencing with the Friday 
of the fifth full calendar week occurring after the Petition Date) or, to the extent such Friday is not a Business 
Day, the next Business Day thereafter. 

“Budget Variance Test Period” shall mean, with respect to any Budget Variance Test Date, the 
four-week period ending on the last Business Day of the week immediately preceding the applicable Budget 
Variance Test Date; provided that the initial Budget Variance Test Period shall include the period beginning 
on the Closing Date through end of the otherwise applicable four-week period.  

“Business Day” shall mean any day other than a Saturday, Sunday or day on which banks in New 
York City are authorized or required by law to close; provided, however, that when used in connection with 
a Term SOFR Loan or a Term SOFR Note, the term “Business Day” shall also exclude any day that is not 
a U.S. Government Securities Business Day. 

“Bylaws” shall mean the Bylaws of Enviva Inc. adopted December 31, 2021, as the same may be 
amended, restated, amended and restated, supplemented or otherwise modified from time to time to the 
extent an Event of Default under paragraph (n) of Article VII has not occurred as a result of such 
amendment, restatement, amendment and restatement, supplement or other modification. 

“Capital Lease Obligations” of any Person shall mean the obligations of such Person to pay rent 
or other amounts under any lease of (or other arrangement conveying the right to use) real or personal 
property, or a combination thereof, which obligations are required to be classified and accounted for as 
capital leases on a balance sheet of such Person under GAAP, and the “principal” amount of such 
obligations shall be the capitalized amount thereof determined in accordance with GAAP. 

“Carve Out” shall have the meaning set forth in the Interim Order or the Final Order, as applicable. 

“Cash Collateral” shall have the meaning assigned to such term in the Interim Order or the Final 
Order, as applicable.  

“Cash Management Order” shall mean an order of the Bankruptcy Court entered in the Chapter 11 
Cases that authorizes the Debtors to maintain their existing cash management and treasury arrangements, 
that is acceptable in form and substance to the Required DIP Creditors and is subject to all applicable 
consent rights under the Restructuring Support Agreement (except as otherwise agreed in writing by the 
Required DIP Creditors) and, solely with respect to those provisions thereof that affect the rights and duties 
of the Agents, in form and substance reasonably satisfactory to the Agents, as the same may be amended, 
supplemented, or modified from time to time after entry thereof that is acceptable in form and substance to 
the Required DIP Creditors and is subject to all applicable consent rights under the Restructuring Support 
Agreement (except as otherwise agreed in writing by the Required DIP Creditors) (or, if a RSA Termination 
Event has occurred, the consent of the Required DIP Creditors (acting in their sole discretion) and, solely 
with respect to those provisions thereof that affect the rights and duties of the Agents, in form and substance 
reasonably satisfactory to the Agents). 

“Casualty Event Receipt” shall mean cash received by or paid to or for the account of the Company 
or any of the Restricted Subsidiaries constituting proceeds of casualty insurance (excluding proceeds of 
business interruption insurance to the extent such proceeds constitute compensation for lost earnings) or 
condemnation awards (and payments in lieu thereof), in each case, to the extent such proceeds or awards 
exceed $500,000 for any event or series of related events, net of (i) any taxes paid or payable as a result of 
the receipt of such cash (or reasonably and in good faith reserved for the payment of any such taxes after 
taking into account all available credits and deductions), (ii) reasonable out-of-pocket transaction costs and 
expenses incurred in connection with obtaining such cash and (iii) the principal amount, premium or 
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penalty, if any, and interest, breakage costs or other amounts of any Indebtedness (other than Indebtedness 
under the Credit Documents) that is secured by the property subject to such casualty or condemnation and 
is required to be repaid and actually repaid in connection therewith. 

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and Liability 
Act of 1980. 

“CERCLIS” shall mean the Comprehensive Environmental Response, Compensation and Liability 
Information System maintained by the U.S. Environmental Protection Agency. 

“CFC” shall mean a “controlled foreign corporation” as defined in Section 957 of the Code. 

“Change in Control” shall mean the occurrence of any of the following: 

(a) any “person” or “group” (as such terms are used in Sections 13(d) and 14(d) of the 
Securities Exchange Act of 1934, but excluding any employee benefit plan of such person or its subsidiaries, 
and any person or entity acting in its capacity as trustee, agent or other fiduciary or administrator of any 
such plan) other than the Riverstone Entities becomes the “beneficial owner” (as defined in Rules 13d-3 
and 13d-5 under the Securities Exchange Act of 1934, directly or indirectly, of thirty-five percent (35%) or 
more of the equity interests of the Company on a fully diluted basis and entitled to vote for members of the 
board of directors or equivalent governing body of the Company; 

(b) the Company shall cease to Beneficially Own, directly or indirectly, equity interests 
representing 100% of both (i) the aggregate ordinary voting power represented by the issued and 
outstanding equity interests of Enviva, LP and (ii) the economic interests represented by the issued and 
outstanding equity interests of Enviva, LP; or 

(c) a “Change in Control” or similar event shall occur and be continuing under any Material 
Indebtedness of the Company or any Restricted Subsidiary other than prepetition Indebtedness that is 
subject to the automatic stay applicable under section 362 of the Bankruptcy Code. 

“Change in Law” shall mean the occurrence of any of the following: (a) the adoption or taking 
effect of any law, rule, regulation or treaty after the date of this Agreement, (b) any change in any law, rule, 
regulation or treaty or in the administration, interpretation, implementation or application thereof by any 
Governmental Authority after the date of this Agreement or (c) compliance by any DIP Creditor (or, for 
purposes of Section 2.14, by any lending office of such DIP Creditor or by such DIP Creditor’s holding 
company, if any) with any request, guideline or directive (whether or not having the force of law) of any 
Governmental Authority made or issued after the date of this Agreement; provided that notwithstanding 
anything herein to the contrary, (i) the Dodd-Frank Wall Street Reform and Consumer Protection Act and 
all requests, rules, regulations, guidelines or directives thereunder or issued in connection therewith and (ii) 
all requests, rules, guidelines or directives promulgated by the Bank for International Settlements, the Basel 
Committee on Banking Supervision (or any successor or similar authority) or United States or foreign 
regulatory agencies, in each case, pursuant to Basel III, shall in each case be deemed to be a “Change in 
Law”, regardless of the date enacted, adopted or issued. 

“Chapter 11 Cases” shall have the meaning given to such term in the recitals to this Agreement. 

“Chapter 11 Plan” shall mean a plan of reorganization in any or all of the Chapter 11 Cases. 

“Chapter 11 Plan Related Documents” means the Restructuring Support Agreement and any other 
document required, necessary or desirable in order to implement the Chapter 11 Plan.  
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“Charges” shall have the meaning assigned to such term in Section 9.09. 

“Class”, when used with respect to: (a) any Term Loans, refers to whether such Term Loans are 
Tranche A Loans or Tranche B Loans; (b) any Notes, refers to whether such Notes are Tranche A Notes or 
Tranche B Notes; (c) any Borrowing, refers to whether the Term Loans or the Notes comprising such 
Borrowing, are Tranche A Loans, Tranche B Loans, Tranche A Notes or Tranche B Notes and (d) any 
Commitment, refers to whether such Commitment is a Tranche A Loan Commitment, Tranche A Note 
Commitment, Tranche B Loan Commitment or Tranche B Note Commitment.  

“Closing” shall have the meaning given to such term in Section 2.03(b)(i). 

“Closing Date” shall mean March [●], 2024.  

“Co-Administrative Agent” shall mean, collectively, Acquiom and Seaport, as Co-Administrative 
Agents for the DIP Creditors under this Agreement and the other Credit Documents, or any successor 
administrative agent(s) or co-administrative agents appointed pursuant to Section 9.04 and “Co-
Administrative Agent” shall mean any one of them. 

“Code” shall mean the Internal Revenue Code of 1986, as amended from time to time (unless as 
herein specifically provided otherwise). 

“Collateral” shall have the meaning given to the term “[DIP Collateral]” in the Interim Order (and, 
when applicable, the Final Order) and words of similar intent, and in any of the Security Documents, and 
shall include all present and after acquired assets and property, whether real, personal, tangible, intangible 
or mixed of the Credit Parties, wherever located, on which Liens are or are purported to be granted pursuant 
to the Orders to secure the payment and performance of the Obligations. 

“Collateral Agent” shall have the meaning assigned to such term in the introductory statement to 
this Agreement. 

“Commitment” shall mean, with respect to any DIP Creditor, individually or collectively, as the 
context may require, such DIP Creditor’s Tranche A Loan Commitment, Tranche A Note Commitment, 
Tranche B Loan Commitment, Tranche B Note Commitment, Initial Term Loan Commitment, Delayed 
Draw Term Loan Commitment, Initial Note Commitment and/or Delayed Draw Note Commitment, as 
applicable. 

“Commitment Parties” shall mean the “DIP Creditors” as such term is defined in the DIP 
Commitment Letter, together with their successors and permitted assigns. 

“Communications” shall have the meaning assigned to such term in Section 9.01. 

“Company” shall have the meaning assigned to such term in the introductory statement to this 
Agreement. 

“Company Allocated Portion” shall have the meaning assigned to such term in the DIP 
Commitment Letter. 

“Company Materials” shall have the meaning assigned to such term in Section 9.01. 
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“Company Retained Professionals Disbursements” means any disbursements for any advisors or 
professionals that have been retained (or are proposed or contemplated to be retained) by the Company or 
any of its Subsidiaries in the Chapter 11 Cases. 

“Compliance Certificate” shall mean a compliance certificate, substantially in the form of Exhibit 
J. 

“Confirmation Order” means the order of the Bankruptcy Court confirming the Chapter 11 Plan 
under section 1129 of the Bankruptcy Code.  

“Conforming Changes” means, with respect to either the use or administration of any Benchmark 
or the use, administration, adoption or implementation of any Benchmark Replacement, any technical, 
administrative or operational changes (including changes to the definition of “Alternate Base Rate,” the 
definition of “Business Day,” the definition of “U.S. Government Securities Business Day,” the definition 
of “Interest Period” or any similar or analogous definition (or the addition of a concept of “interest period”), 
timing and frequency of determining rates and making payments of interest, timing of borrowing requests 
or prepayment, conversion or continuation notices, the applicability and length of lookback periods, the 
applicability of Section 2.16 and other technical, administrative or operational matters) that the Co-
Administrative Agents decide may be appropriate to reflect the adoption and implementation of any such 
rate or to permit the use and administration thereof by the Co-Administrative Agents in a manner 
substantially consistent with market practice (or, if the Co-Administrative Agents decide that adoption of 
any portion of such market practice is not administratively feasible or if the Co-Administrative Agents 
determine that no market practice for the administration of any such rate exists, in such other manner of 
administration as the Co-Administrative Agents decide is reasonably necessary in connection with the 
administration of this Agreement and the other Credit Documents). 

“Connection Income Taxes” shall mean Other Connection Taxes that are imposed on or measured 
by net income (however denominated) or that are franchise Taxes or branch profits Taxes. 

“Control” shall mean the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of a Person, whether through the ownership of voting securities, 
by contract or otherwise, and the terms “Controlling” and “Controlled” shall have meanings correlative 
thereto. 

“Corresponding Tenor” shall mean, with respect to any Available Tenor, as applicable, either a 
tenor (including overnight) or an interest payment period having approximately the same length 
(disregarding business day adjustment) as such Available Tenor. 

“Covered Entity” shall mean any of the following: 

(i) a “covered entity” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 
252.82(b); 

(ii) a “covered bank” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 
47.3(b); or 

(iii) a “covered FSI” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 
382.2(b). 
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“Credit Documents” shall mean this Agreement and the Security Documents, the DIP Commitment 
Letter, the Fee Letters, the Notes and any other document from time to time executed in connection with 
the foregoing that is designated as a “Credit Document”.  

“Credit Parties” shall mean the Company and each other Person that is a Guarantor.  

“Daily Simple SOFR” shall mean, for any day (a “SOFR Rate Day”), a rate per annum equal to 
the greater of (a) SOFR for the day (such day “i”) that is five U.S. Government Securities Business Days 
prior to (A) if such SOFR Rate Day is a U.S. Government Securities Business Day, such SOFR Rate Day 
or (B) if such SOFR Rate Day is not a U.S. Government Securities Business Day, the U.S. Government 
Securities Business Day immediately preceding such SOFR Rate Day, in each case, as such SOFR is 
published by the SOFR Administrator on the SOFR Administrator’s Website, and (b) the Floor.  If by 5:00 
p.m. (New York City time) on the second (2nd) U.S. Government Securities Business Day immediately 
following any day “i”, the SOFR in respect of such day “i” has not been published on the SOFR 
Administrator’s Website and a Benchmark Replacement Date with respect to the Daily Simple SOFR has 
not occurred, then the SOFR for such day “i” will be the SOFR as published in respect of the first preceding 
U.S. Government Securities Business Day for which such SOFR was published on the SOFR 
Administrator’s Website; provided that any SOFR determined pursuant to this sentence shall be utilized for 
purposes of calculation of Daily Simple SOFR for no more than three (3) consecutive SOFR Rate Days.  
Any change in Daily Simple SOFR due to a change in SOFR shall be effective from and including the 
effective date of such change in SOFR without notice to the Company. 

“Davis Polk” shall mean Davis Polk & Wardwell LLP. 

“Debtor” or “Debtors” shall have the meaning given to such term in the recitals to this Agreement. 

“Debtor Relief Laws” shall mean the Bankruptcy Code, and all other liquidation, conservatorship, 
bankruptcy, assignment for the benefit of creditors, moratorium, rearrangement, receivership, insolvency, 
reorganization or similar debtor relief laws of the United States or other applicable jurisdictions from time 
to time in effect. 

“Declined Amounts” shall have the meaning assigned to such term in Section 2.13(h). 

“Default” shall mean any event or condition which upon notice, lapse of time or both would 
constitute an Event of Default. 

“Default Rate” shall have the meaning assigned to such term in Section 2.07. 

“Default Right” shall have the meaning assigned to that term in, and shall be interpreted in 
accordance with, 12 C.F.R. §§ 252.81, 47.2 or 382.1, as applicable. 

“Defaulting DIP Creditor” shall mean, subject to Section 2.22(b), any DIP Creditor that (a) has 
failed to (i) fund all or any portion of its Term Loans and/or Notes within two (2) Business Days of the date 
such Loans and/or Notes were required to be funded hereunder unless such DIP Creditor notifies the Co-
Administrative Agents and the Company in writing that such failure is the result of such DIP Creditor’s 
determination that one or more conditions precedent to funding (each of which conditions precedent, 
together with any applicable default, shall be specifically identified in such writing) has not been satisfied, 
or (ii) pay to the Co-Administrative Agents or any other DIP Creditor any other amount required to be paid 
by it hereunder within two (2) Business Days of the date when due, (b) has notified the Company, the Co-
Administrative Agents  in writing that it does not intend to comply with its funding obligations hereunder, 
or has made a public statement to that effect (unless such writing or public statement relates to such DIP 
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Creditor’s obligation to fund a Loan and/or Note hereunder and states that such position is based on such 
DIP Creditor’s determination that a condition precedent to funding (which condition precedent, together 
with any applicable default, shall be specifically identified in such writing or public statement) cannot be 
satisfied), (c) has failed, within three (3) Business Days after written request by the Co-Administrative 
Agents or the Company, to confirm in writing to the Co-Administrative Agents and the Company that it 
will comply with its prospective funding obligations hereunder (provided that such DIP Creditor shall cease 
to be a Defaulting DIP Creditor pursuant to this clause (c) upon receipt of such written confirmation by the 
Co-Administrative Agents and the Company), or (d) has, or has a direct or indirect parent company that 
has, (i) become the subject of a proceeding under any Debtor Relief Law, or (ii) had appointed for it a 
receiver, custodian, conservator, trustee, administrator, assignee for the benefit of creditors or similar 
Person charged with reorganization or liquidation of its business or assets, including the Federal Deposit 
Insurance Corporation or any other state or federal regulatory authority acting in such a capacity, or (iii) 
become the subject of a Bail-in Action; provided that a DIP Creditor shall not be a Defaulting DIP Creditor 
solely by virtue of the ownership or acquisition of any Equity Interest in that DIP Creditor or any direct or 
indirect parent company thereof by a Governmental Authority so long as such ownership interest does not 
result in or provide such DIP Creditor with immunity from the jurisdiction of courts within the United 
States or from the enforcement of judgments or writs of attachment on its assets or permit such DIP Creditor 
(or such Governmental Authority) to reject, repudiate, disavow or disaffirm any contracts or agreements 
made with such DIP Creditor. Any determination by the Co-Administrative Agents that a DIP Creditor is 
a Defaulting DIP Creditor under clauses (a) through (d) above shall be conclusive and binding absent 
manifest error, and such DIP Creditor shall be deemed to be a Defaulting DIP Creditor (subject to Section 
2.22(b)) upon delivery of written notice of such determination to the Company and each DIP Creditor. 

“Delayed Draw Borrowing Date” shall mean each date on which the conditions set forth in 
Section  4.02 of this Agreement are satisfied or waived by the Required DIP Creditors which, for the 
avoidance of doubt, shall occur (i) prior to the Delayed Draw Commitment Termination Date and (ii) not 
more than four times between the Closing Date and prior to the Delayed Draw Commitment Termination 
Date. 

“Delayed Draw Commitment Termination Date” shall mean the date that is the earlier of (i) the 
Maturity Date and (ii) the date upon which all Delayed Draw Note Commitments and all Delayed Draw 
Term Loan Commitments of each DIP Creditor have been permanently terminated.  

“Delayed Draw DIP Creditor” shall mean any DIP Creditor (i) holding a Delayed Draw Term Loan 
Commitment and/or holding outstanding Delayed Draw Term Loans and/or (ii) holding Delayed Draw Note 
Commitment and/or holding outstanding Delayed Draw Notes.  

“Delayed Draw Issuance Period” shall mean the period commencing on Closing Date and ending 
on (and including) the Delayed Draw Commitment Termination Date. 

“Delayed Draw Note Amount” shall have the meaning assigned to such term in Section 2.01(b)(i).  

“Delayed Draw Note Commitment” shall mean the commitment of each DIP Creditor to purchase 
Delayed Draw Notes on a Delayed Draw Borrowing Date in an aggregate amount not to exceed the amount 
set forth opposite such DIP Creditor’s name in Schedule 1.01(a) and/or Schedule 1.01(b), as the same may 
be reduced or increased from time to time pursuant to the terms hereof and/or assignments by or to such 
DIP Creditor pursuant to Section 10.02 or as set forth herein in connection with the Syndication.  The 
aggregate amount of the Delayed Draw Note Commitments on the Closing Date is $[_________]. 

“Delayed Draw Notes” shall have the meaning assigned to such term in Section 2.01(b)(i).  
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“Delayed Draw Term Loan Commitment” shall mean the commitment of each DIP Creditor to 
make Delayed Draw Term Loans on a Delayed Draw Borrowing Date in an aggregate amount not to exceed 
the amount set forth opposite such DIP Creditor’s name in Schedule 1.01(a) and/or Schedule 1.01(b), as 
the same may be reduced or increased from time to time pursuant to the terms hereof and/or assignments 
by or to such DIP Creditor pursuant to Section 9.04 or as set forth herein in connection with the Syndication.  
The aggregate amount of the Delayed Draw Term Loan Commitments on the Closing Date is 
$[_________]. 

“Delayed Draw Term Loans” shall have the meaning given to such term in Section 2.02(a)(ii). 

“Delayed Draw Tranche A Loans” shall mean any Tranche A Loans that are borrowed on a 
Delayed Draw Borrowing Date.  

“Delayed Draw Tranche A Notes” shall mean any Tranche A Notes that are sold and purchased 
on a Delayed Draw Borrowing Date.  

“Delayed Draw Tranche B Loans” shall mean any Tranche B Loans that are borrowed on a 
Delayed Draw Borrowing Date. 

“Delayed Draw Tranche B Notes” shall mean any Tranche B Notes that are sold and purchased on 
a Delayed Draw Borrowing Date. 

“DIP Commitment Letter” shall mean that certain DIP Commitment Letter by and among the 
Company and the Commitment Parties, dated as of March 12, 2024. 

“DIP Creditor” or “DIP Creditors” shall mean the DIP Fronting Creditor, each DIP Notes Creditor, 
each DIP Term Loan Creditor, each Person signatory hereto as a “DIP Creditor” and each other Person that 
becomes a “DIP Creditor” hereunder pursuant to Section 9.04 and/or Section 10.02, as the context may 
require.  

“DIP Facility” shall mean the term loan facilities and secured notes provided for by this 
Agreement. 

“DIP Fronting Creditor” shall mean Barclays.  

“DIP Funding Account” shall mean Account Number xxxxxx3960 at Capital One held in the name 
of Enviva MLP International Holdings, LLC. 

“DIP Notes Creditor” shall mean each DIP Creditor with a Note Commitment listed in Schedule 
1.01(a) and Schedule 1.01(b) and/or each DIP Creditor that holds an outstanding Note, and each of the 
foregoing DIP Creditor’s successors and assigns (so long as any such assignment complies with Section 
10.02). 

“DIP Notes Creditor Register” shall have the meaning given to such term in Section 10.01.  

“DIP Term Loan Creditor” shall mean each DIP Creditor with a Term Loan Commitment listed 
in Schedule 1.01(a) and Schedule 1.01(b) and/or each DIP Creditor that holds an outstanding Term Loan, 
and each of the foregoing DIP Creditor’s successors and assigns (so long as any such assignment complies 
with Section 9.04). 
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“DIP Term Loan Creditor Register” shall have the meaning assigned to such term in Section 
9.04(d). 

“Dispositions” shall mean the sale, transfer, license, lease or other disposition (including any sale 
and leaseback transaction) of any property by any Person, including any sale, assignment, transfer or other 
disposal, with or without recourse, of any notes or accounts receivable or any rights and claims associated 
therewith in an amount (determined by reference to the fair market value of such property), for any 
transaction or series of related transactions, in excess of $500,000 in any fiscal year; provided that, for the 
avoidance of doubt, in no event shall the issuance of Equity Interests by the Company be deemed a 
Disposition.  “Dispose” shall have a correlative meaning. 

“Disqualified Stock” shall mean any Equity Interest that, by its terms (or by the terms of any 
security into which it is convertible or for which it is exchangeable), or upon the happening of any event, 
(a) matures (excluding any maturity as the result of an optional redemption by the issuer thereof) or is 
mandatorily redeemable, pursuant to a sinking fund obligation or otherwise, or is redeemable at the option 
of the holder thereof, in whole or in part, or requires the payment of any cash dividend or any other 
scheduled payment constituting a return of capital, or (b) is convertible into or exchangeable (unless at the 
sole option of the issuer thereof) for (i) debt securities or (ii) any Equity Interest referred to in clause (a) 
above. 

“Dollars” or “$” shall mean lawful money of the United States of America. 

“Domestic Subsidiary” shall mean any Subsidiary incorporated or organized under the laws of the 
United States of America, any State thereof or the District of Columbia.  

“Drax Contract” shall mean the Agreement for the Sale and Purchase of Biomass CIF Discharge 
Port, dated as of December 23, 2011, between Drax Power Limited, as buyer, and Enviva, LP, as seller, as 
amended, amended and restated, supplemented or otherwise modified from time to time in accordance with 
the terms hereof and thereof. 

 “EEA Financial Institution” shall mean (a) any credit institution or investment firm established 
in any EEA Member Country which is subject to the supervision of an EEA Resolution Authority, (b) any 
entity established in an EEA Member Country which is a parent of an institution described in clause (a) of 
this definition, or (c) any financial institution established in an EEA Member Country which is a subsidiary 
of an institution described in clauses (a) or (b) of this definition and is subject to consolidated supervision 
with its parent;  

“EEA Member Country” shall mean any of the member states of the European Union, Iceland, 
Liechtenstein, and Norway. 

“EEA Resolution Authority” shall mean any public administrative authority or any Person 
entrusted with public administrative authority of any EEA Member Country (including any delegee) having 
responsibility for the resolution of any EEA Financial Institution. 

“Eligible Assignee” shall mean any Person other than a natural Person or (other than in the case of 
and in accordance with Section 9.04(k)) the Company or any Affiliate of the Company that is (i) a DIP 
Creditor, an Affiliate of any DIP Creditor or an Approved Fund (any two or more related Approved Funds 
being treated as a single Eligible Assignee for all purposes hereof) or (ii) a commercial bank, insurance 
company, investment or mutual fund or other entity that is (x) an “accredited investor” as defined in Rule 
501(a)(1), (2), (3) or (7) under the Securities Act or an entity in which all of the equity investors are such 
institutional accredited investors and (y) other than in the case of (i) the initial Syndication of the Company 
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Allocated Portion or (ii) assignments to then-existing DIP Creditors, which extends credit or buys loans or 
notes in the ordinary course of its business; provided that, notwithstanding anything to the contrary herein, 
members of the Ad Hoc Group and the Affiliates and Related Parties thereof shall, at all times, be Eligible 
Assignees. 

“Employee Benefit Plan” shall mean any “employee benefit plan” as defined in Section 3(3) of 
ERISA which is or was sponsored, maintained or contributed to by, or required to be contributed by the 
Company or any Restricted Subsidiary or, with respect to any such plan that is subject to Title IV of ERISA, 
by an ERISA Affiliate. 

“Environmental Laws” shall mean any and all Laws relating to pollution, the preservation and 
protection of natural resources (including, without limitation, threatened or endangered species and 
wetlands) or the environment, or the generation, use, handling, transportation, storage, treatment, or Release 
of or exposure to Hazardous Materials. 

“Environmental Liability” shall mean any liability, contingent or otherwise (including any liability 
for damages, costs of environmental remediation, fines, penalties or indemnities), of the Company or any 
Restricted Subsidiary directly or indirectly resulting from or based upon (a) noncompliance with any 
Environmental Law, (b) the generation, use, handling, transportation, storage, treatment or disposal of any 
Hazardous Materials, (c) exposure to any Hazardous Materials, (d) the Release or threatened Release of 
any Hazardous Materials into the environment or (e) any contract, agreement or other consensual 
arrangement pursuant to which liability is assumed or imposed with respect to any of the foregoing.  

“Environmental Permit” shall mean any permit, license, franchise, certificate, approval, waiver, 
variance, consent or other similar authorization required under any Environmental Law. 

“Enviva, LP” shall mean Enviva, LP, a Delaware limited partnership. 

“Equity Interests” shall mean shares of capital stock, partnership interests, membership interests 
in a limited liability company, beneficial interests in a trust or other equity interests in any Person, and any 
option, warrant or other right entitling the holder thereof to purchase or otherwise acquire any such equity 
interest.  

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as the same may be 
amended from time to time, the regulations promulgated thereunder and any successor statute. 

“ERISA Affiliate” shall mean any trade or business (whether or not incorporated) that, together 
with the Company or any of its Restricted Subsidiaries, is treated as a single employer under Section 414(b) 
or (c) of the Code, or solely for purposes of Section 302 or 303 of ERISA and Section 412 or 430 of the 
Code, is treated as a single employer under Section 414 of the Code. 

“ERISA Event” shall mean (a) any “reportable event”, as defined in Section 4043 of ERISA or the 
regulations issued thereunder, with respect to a Plan (other than an event for which the 30-day notice period 
is waived by regulation), (b) the failure of any Plan to meet the minimum funding standard of Section 412 
or 430 of the Code or Section 302 or 303 of ERISA, whether or not waived, (c) the filing pursuant to 
Section 412(c) of the Code or Section 302(c) of ERISA of an application for a waiver of the minimum 
funding standard with respect to any Plan, (d) a determination that any Plan is in “at risk” status (as defined 
in Section 430 of the Code or Section 303 of ERISA), (e) a determination that any Multiemployer Plan is 
in “critical” or “endangered” status under Section 432 of the Code or Section 305 of ERISA, (f) the 
incurrence by the Company or any Restricted Subsidiaries or any of their ERISA Affiliates of any liability 
under Title IV of ERISA with respect to the termination of any Plan or the complete or partial withdrawal 
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of the Company or any Restricted Subsidiaries or any of their ERISA Affiliates from any Plan or 
Multiemployer Plan, (g) the receipt by the Company or any Restricted Subsidiaries or any of their  ERISA 
Affiliates from the PBGC or a plan administrator of any notice relating to the intention to terminate any 
Plan or to appoint a trustee to administer any Plan, (h) the adoption of any amendment to a Plan that would 
require the provision of security pursuant to Section 436(f) of the Code, (i) the receipt by the Company or 
any Restricted Subsidiary or any of their ERISA Affiliates of any notice, or the receipt by any 
Multiemployer Plan from the Company or any Restricted Subsidiary or any of their ERISA Affiliates of 
any notice, concerning the imposition of Withdrawal Liability or a determination that a Multiemployer Plan 
is, or is expected to be, insolvent, within the meaning of Title IV of ERISA, (j) the occurrence of a 
“prohibited transaction” (within the meaning of Section 4975 of the Code) with respect to which the 
Company or any Restricted Subsidiary is a “disqualified person” (within the meaning of Section 406 of 
ERISA or Section 4975 of the Code) or with respect to which the Company or any Restricted Subsidiary 
could otherwise be liable, or (k) the imposition of a Lien under Section 412 or 430(k) of the Code or Section 
303(k) or 4068 of ERISA on any property (or rights to property, whether real or personal) of the Company 
or any Restricted Subsidiary or any of their ERISA Affiliates. 

“EU Bail-In Legislation Schedule” shall mean the EU Bail-In Legislation Schedule published by 
the Loan Market Association (or any successor person), as in effect from time to time. 

“Events of Default” shall have the meaning assigned to such term in Article VII. 

“EWH JV” shall mean Enviva Wilmington Holdings, LLC.  

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended and in effect from 
time to time. 

“Excluded Subsidiary” shall mean (a) each non-wholly owned Subsidiary that is a joint venture 
and not a Debtor, (b) each Foreign Subsidiary, (c) each Domestic Subsidiary that is directly or indirectly 
owned by a CFC and (d) each Subsidiary that is a FSHCO. Notwithstanding anything herein to the contrary, 
“Excluded Subsidiary” shall not include any Debtor or any Credit Party as of the Closing Date. 

“Excluded Taxes” shall mean any of the following Taxes imposed on or with respect to a Recipient 
or required to be withheld or deducted from a payment to a Recipient, (a) Taxes imposed on or measured 
by net income (however denominated), franchise Taxes, and branch profits Taxes, in each case, (i) imposed 
as a result of such Recipient being organized under the laws of, or having its principal office or, in the case 
of any DIP Creditor, its applicable lending office located in, the jurisdiction imposing such Tax (or any 
political subdivision thereof) or (ii) that are Other Connection Taxes, (b) in the case of a DIP Creditor, U.S. 
federal  withholding Taxes imposed on amounts payable to or for the account of such DIP Creditor with 
respect to an applicable interest in a Loan, Note or Commitment pursuant to a law in effect on the date on 
which (i) such DIP Creditor acquires such interest in the Loan, Note or Commitment (other than pursuant 
to an assignment request by the Company under Section 2.21(a)) or (ii) such DIP Creditor changes its 
lending office, except in each case to the extent that, pursuant to Section 2.20(a), amounts with respect to 
such Taxes were payable either to such DIP Creditor’s assignor immediately before such DIP Creditor 
became a party hereto or to such DIP Creditor immediately before it changed its lending office, (c) Taxes 
attributable to such Recipient’s failure to comply with Section 2.20(e), and (d) any U.S. federal withholding 
Taxes imposed under FATCA.  

“Executive Order No. 13224” shall mean Executive Order No. 13224 on Terrorist Financing, 
effective September 24, 2001, as the same has been, or shall hereafter be, renewed, extended, amended or 
replaced. 
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“Exit Premium” shall have the meaning given to such term in Section 2.05(e). 

“FATCA” shall mean Sections 1471 through 1474 of the Code as of the date of this Agreement (or 
any amended or successor version that is substantively comparable and not materially more onerous to 
comply with), any current or future regulations or official interpretations thereof and any agreements 
entered into pursuant to Section 1471(b)(1) of the Code, and any intergovernmental agreements entered 
into by the United States that implement or modify the foregoing (together with the portions of any law 
implementing such intergovernmental agreements). 

“FCPA” shall mean the Foreign Corrupt Practices Act of 1977, as amended, and the rules and 
regulations thereunder. 

“Federal Funds Effective Rate” shall mean, for any day, the rate calculated by the Federal Reserve 
Bank of New York based on such day’s federal funds transactions by depository institutions (as determined 
in such manner as the Federal Reserve Bank of New York shall set forth on its public website from time to 
time) and published on the next succeeding Business Day by the Federal Reserve Bank of New York as the 
Federal Funds Effective Rate; provided, that if the Federal Funds Effective Rate for any day is less than 
zero, the Federal Funds Effective Rate for such day will be deemed to be zero. 

“Fee Letters” shall mean (a) the Administration Fee Letter and (b) the Fronting Fee Letter. 

“Fees and Premiums” shall mean the Co-Administrative Agents Fees, Backstop Premium, Break 
Premium, Exit Premium, Undrawn Commitment Premium and Upfront Premium.  

“Final Order” shall mean a final order of the Bankruptcy Court authorizing and approving on a 
final basis, among other things, the matters and provisions in the Interim Order, in substantially the form 
of the Interim Order, with only such modifications thereto as are reasonably necessary to convert the Interim 
Order to a final order and such other modifications as are (a) acceptable in form and substance to the 
Required DIP Creditors, (b) subject to all applicable consent rights set forth in the Restructuring Support 
Agreement (except as may be separately agreed in writing by the Required DIP Creditors) and (c) solely 
with respect to those provisions thereof that affect the rights and duties of the Agents, in form and substance 
reasonably satisfactory to the Agents. 

“Final Order Entry Date” shall mean the date on which the Final Order is entered by the 
Bankruptcy Court.  

“Financial Officer” of any Person shall mean the chief financial officer, principal accounting 
officer, treasurer or controller of such Person. 

“First Day Orders” shall mean all material orders entered by the Bankruptcy Court pursuant to 
motions filed on or about the Petition Date by the Debtors, which shall include the Cash Management Order, 
that are acceptable in form and substance to the Required DIP Creditors and are subject to all applicable 
consent rights under the Restructuring Support Agreement (except as otherwise agreed in writing by the 
Required DIP Creditors).  

“First-Tier Foreign Subsidiary” shall mean a Foreign Subsidiary that is a direct Subsidiary of the 
Company or any Domestic Subsidiary (other than an Excluded Subsidiary). 

“Fitch” shall mean Fitch Ratings, Inc. and its affiliates. 

“Floor” shall mean a rate of interest equal to 0.00%. 
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“Foreign DIP Creditor” shall mean any DIP Creditor that is not a “United States person” as such 
term is defined in Section 7701(a)(30) of the Code. 

“Foreign Subsidiary” shall mean any Subsidiary that is not a Domestic Subsidiary. 

“Fronting Fee Letter” shall mean the Fronting Fee Letter dated [●], 2024 between the Company 
and Barclays, as the same may be amended, restated, amended and restated, supplemented or otherwise 
modified from time to time. 

“FSHCO” shall mean any Domestic Subsidiary (including a disregarded entity for U.S. federal 
income tax purposes) that owns no material assets (held directly or through Subsidiaries) other than Equity 
Interests of one or more CFCs or Indebtedness of such CFCs. 

“GAAP” shall mean United States generally accepted accounting principles. 

“Governmental Authority” shall mean any Federal, state, local or (to the extent applicable and 
legally binding) foreign court or governmental department, authority, instrumentality, regulatory body or 
other agency. 

“Granting DIP Creditor” shall have the meaning assigned to such term in Section 9.04(j). 

“Guarantee” of or by any Person shall mean any obligation, contingent or otherwise, of such 
Person guaranteeing or having the economic effect of guaranteeing any Indebtedness of any other Person 
(the “primary obligor”) in any manner, whether directly or indirectly, and including any obligation of such 
Person, direct or indirect, (a) to purchase or pay (or advance or supply funds for the purchase or payment 
of) such Indebtedness or to purchase (or to advance or supply funds for the purchase of) any security for 
the payment of such Indebtedness, (b) to purchase or lease property, securities or services for the purpose 
of assuring the owner of such Indebtedness of the payment of such Indebtedness or (c) to maintain working 
capital, equity capital or any other financial statement condition or liquidity of the primary obligor so as to 
enable the primary obligor to pay such Indebtedness; provided, however, that the term “Guarantee” shall 
not include endorsements for collection or deposit in the ordinary course of business. 

“Guarantee and Collateral Agreement” shall mean the Guarantee and Collateral Agreement, 
substantially in the form of Exhibit I, among the Company, the Guarantors party thereto and the Collateral 
Agent for the benefit of the Secured Parties. 

“Guarantor” shall mean the Company, each existing and subsequently acquired or organized direct 
or indirect Subsidiary, but excluding any Excluded Subsidiary.   

“Hazardous Materials” shall mean all hazardous or toxic substances, wastes, pollutants or other 
substances defined, listed or regulated as hazardous or toxic or similar designation under any Environmental 
Law, including petroleum or petroleum distillates, asbestos or asbestos-containing materials, 
polychlorinated biphenyls, per- and polyfluoroalkyl substances, radon gas, infectious or medical wastes and 
all other substances or wastes of any nature regulated pursuant to any Environmental Law. 

“Improper Recipient” shall have the meaning assigned to such term in Section 2.19(d). 

“Indebtedness” of any Person shall mean, without duplication, (a) all obligations of such Person 
for borrowed money, (b) all obligations of such Person evidenced by bonds (other than surety, appeal or 
performance bonds to the extent that such surety, appeal or performance bonds do not constitute or result 
in the incurrence of reimbursement obligations payable by such Person), debentures, notes or similar 
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instruments, (c) all obligations of such Person under conditional sale or other title retention agreements 
relating to property or assets purchased by such Person, (d) all obligations of such Person issued or assumed 
as the deferred purchase price of property or services (excluding trade accounts payable and accrued 
obligations incurred in the ordinary course of business), (e) all Indebtedness of others secured by (or for 
which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any 
Lien on property owned or acquired by such Person, whether or not the obligations secured thereby have 
been assumed (such Indebtedness to be valued at an aggregate outstanding principal amount not to exceed 
the fair market value of such property), (f) all Guarantees by such Person of Indebtedness of others, (g) all 
Capital Lease Obligations of such Person, (h) all Synthetic Lease Obligations of such Person, (i) net 
obligations of such Person under any hedging agreements, valued at the agreement value thereof, (j) all 
obligations of such Person with respect to the redemption, repayment or other repurchase of any 
Disqualified Stock (valued at the greater of its voluntary or involuntary liquidation preference plus any 
accrued and unpaid dividends), (k) all obligations of such Person as an account party in respect of letters of 
credit (to the extent such letter of credit does not support any Indebtedness of such Person which is 
otherwise recognized under this definition) and (l) all obligations of such Person in respect of bankers’ 
acceptances.  The Indebtedness of any Person shall include the Indebtedness of any partnership in which 
such Person is a general partner to the extent such Person is liable for such Indebtedness pursuant to 
applicable law or the relevant partnership agreement; provided, however, that reserves for retention or 
deductible amount under insurance programs shall not be considered “Indebtedness” for purposes of this 
definition.  Notwithstanding the foregoing, (i) any obligation arising from any agreement providing for 
indemnities, guarantees or similar obligations (other than Guarantees of Indebtedness) incurred by any 
Person in connection with the acquisition or disposition of assets, (ii) [reserved], (iii) indebtedness which 
is owed by the Company or a Restricted Subsidiary to any Person to the extent and up to the amount of any 
corresponding indebtedness owed by such Person to the Company or a Restricted Subsidiary pursuant to 
municipal bonds or other instruments being issued by such Person in connection with qualification for a tax 
exemption, regulatory relief or similar circumstances and (iv) indebtedness which is owed by the Company 
or a Restricted Subsidiary to any Person to the extent and up to the amount of any corresponding 
indebtedness owed by such Person (or a beneficial owner of such Person) to the Company or a Restricted 
Subsidiary in connection with new market tax credit financing or similar financings, shall not constitute 
“Indebtedness” unless and until in the case of clause (i), such obligation becomes due and payable or certain 
to be payable. 

“Indemnified Taxes” shall mean Taxes (other than Excluded Taxes) imposed on or with respect to 
any payment made by or on account of any obligation of the Company or any other Credit Party under any 
Credit Document. 

“Information” shall have the meaning assigned to such term in Section 9.16. 

“Initial Budget” shall mean the initial Budget for the 13-week period commencing on or about the 
Petition Date, in form and substance acceptable to the Required DIP Creditors, a copy of which is attached 
as Schedule 5.09. 

“Initial DIP Creditor” shall mean any DIP Creditor (i) holding an Initial Term Loan Commitment 
and/or holding outstanding any Initial Term Loans and/or (ii) holding an Initial Note Commitment and/or 
holding any outstanding Initial Notes.  

“Initial Notes” shall have the meaning assigned to such term in Section 2.01(a)(i).  

“Initial Note Amount” shall have the meaning assigned to such term in Section 2.01(a)(i).  
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“Initial Note Commitment” shall mean the commitment of each DIP Creditor to purchase Initial 
Notes on the Closing Date in an aggregate amount not to exceed the amount set forth opposite such DIP 
Creditor’s name in Schedule 1.01(a) and/or Schedule 1.01(b), as the same may be reduced or increased 
from time to time pursuant to the terms hereof and/or assignments by or to such DIP Creditor pursuant to 
Section 10.02.  The aggregate amount of the Initial Note Commitments on the Closing Date is 
$[_________]. 

“Initial Term Loan” shall have the meaning assigned to such term in Section 2.02(a)(i). 

“Initial Term Loan Commitment” shall mean, with respect to the DIP Fronting Creditor and each 
Specified Initial DIP Creditor, the commitment to make Initial Term Loans on the Closing Date in an 
aggregate amount not to exceed the amount set forth opposite the DIP Fronting Creditor’s and each 
Specified Initial DIP Creditor’s name, as applicable, in Schedule 1.01(a), as the same may be reduced or 
increased from time to time pursuant to the terms hereof and/or assignments by or to such Initial DIP 
Creditor pursuant to Section 9.04.  The aggregate amount of the Initial Term Loan Commitments on the 
Closing Date is $[_________]. 

“Initial Tranche A Loans” shall mean the Tranche A Loans that are borrowed on the Closing Date.  

“Initial Tranche A Notes” shall mean the Tranche A Notes that are issued on the Closing Date.  

“Intellectual Property” shall have the meaning assigned to such term in the Guarantee and 
Collateral Agreement. 

“Interest Election Notice” shall mean an Interest Election Notice, delivered by the Company 
pursuant to Section 2.10, substantially in the form of Exhibit E. 

“Interest Payment Date” shall mean (a) with respect to any ABR Loan or ABR Note, the last 
Business Day of each March, June, September and December and the Maturity Date and (b) with respect 
to any Term SOFR Loan or Term SOFR Note, the last day of the Interest Period applicable to the Borrowing 
of which such Loan or Note is a part, in the case of a Term SOFR Borrowing with an Interest Period of 
more than three months’ duration, each day that would have been an Interest Payment Date had successive 
Interest Periods of three months’ duration been applicable to such Borrowing, and the Maturity Date. 

“Interest Period” shall mean, with respect to any Term SOFR Borrowing, the period commencing 
on the date of such Borrowing and ending on the numerically corresponding day (or, if there is no 
numerically corresponding day, on the last day) in the calendar month that is 1, 3 or 6 months thereafter, as 
the Company may elect; provided that (a) if any Interest Period would end on a day other than a Business 
Day, such Interest Period shall be extended to the next succeeding Business Day unless such next 
succeeding Business Day would fall in the next calendar month, in which case such Interest Period shall 
end on the next preceding Business Day, (b) any Interest Period that begins on the last Business Day of a 
calendar month (or on a day for which there is no numerically corresponding day in the calendar month at 
the end of such Interest Period) shall end on the last Business Day of the calendar month at the end of such 
Interest Period, (c) no Interest Period for any Loan or any Note shall extend beyond the Maturity Date of 
such Loan or such Note, as applicable.  Interest shall accrue from and including the first day of an Interest 
Period to but excluding the last day of such Interest Period and (d) no tenor that has been removed from 
this definition pursuant to Section 2.29(d) shall be available for specification in such Borrowing Request 
or Interest Election Notice.  For purposes hereof, the date of a Borrowing initially shall be the date on which 
such Borrowing is made and thereafter shall be the effective date of the most recent conversion or 
continuation of such Borrowing. 
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“Interim Order” shall mean an interim order of the Bankruptcy Court approving the Credit 
Documents and related matters in the form set forth as Exhibit F, with such modifications thereto that are 
(a) acceptable in form and substance to the Required DIP Creditors and subject to all applicable consent 
rights under the Restructuring Support Agreement (except as otherwise agreed in writing by the Required 
DIP Creditors) and (b) solely with respect to those provisions thereof that affect the rights and duties of the 
Co-Administrative Agents, in form and substance reasonably satisfactory to the Co-Administrative Agents, 
as the same may be amended, supplemented, or modified from time to time after entry as is, (i) acceptable 
in form and substance to the Required DIP Creditors and subject to all applicable consent rights under the 
Restructuring Support Agreement (except as otherwise agreed in writing by the Required DIP Creditors) 
and (ii) solely with respect to those provisions thereof that affect the rights and duties of the Agents, the 
consent of the Agents (not to be unreasonably withheld or delayed). 

“Interim Order Entry Date” shall mean the date on which the Interim Order is entered by the 
Bankruptcy Court.  

“Investment” with respect to any Person shall mean: (i) any acquisition of Equity Interests, bonds, 
notes, debentures, partnership, joint venture or other ownership interests or other securities of another 
Person; (ii) any advance, note, loan or other extension of credit to or assumption of debt of another Person; 
and (iii) any acquisition of any division or business unit of, or substantially all of the assets of, another 
Person. 

“IRS” shall mean the United States Internal Revenue Service. 

“Law” shall mean any federal, state, regional or local constitution, statute, code, law (including 
common law), rule or regulation, or any judgment, permit, order, ordinance, writ, injunction or decree of, 
any Governmental Authority. 

“Lien” shall mean, with respect to any asset, (a) any mortgage, deed of trust, lien, pledge, 
encumbrance, charge or security interest in or on such asset, (b) the interest of a vendor or a lessor under 
any conditional sale agreement, capital lease or title retention agreement (or any financing lease having 
substantially the same economic effect as any of the foregoing) relating to such asset and (c) in the case of 
securities, any purchase option, call or similar right of a third party with respect to such securities. 

“Liquidity” shall mean, at any time, an amount equal to the amount of total Unrestricted Cash 
(which, for the avoidance of doubt, shall include proceeds of the funded Term Loans and Notes) held by 
the Company and its Subsidiaries that are Guarantors and Debtors plus the sum of all unfunded Term Loan 
Commitments and unfunded Note Commitments for which a Borrowing Request and/or Request Notice 
has been submitted pursuant to Section 2.03 at any time at which the conditions precedent to a Delayed 
Draw Borrowing pursuant to Section 4.02 have been or are expected to be satisfied.  

“Margin Stock” shall have the meaning assigned to such term in Regulation U. 

“Material Adverse Effect” shall mean (a) a materially adverse effect on the business, assets, 
liabilities, operations, financial condition or operating results of the Company and the Restricted 
Subsidiaries, taken as a whole, (b) a material impairment of the ability of the Company or the Restricted 
Subsidiaries, taken as a whole, to perform any of their material obligations under the Credit Documents to 
which they are parties or (c) a material impairment of the rights and remedies of or benefits available to the 
DIP Creditors or the Co-Administrative Agents or Collateral Agent under any Credit Document; provided 
that Material Adverse Effect shall expressly exclude the effect of (i) the filing of the Chapter 11 Cases, the 
events and conditions resulting from or leading up thereto and/or typically resulting from the filing of cases 
under chapter 11 of the Bankruptcy Code, (ii) any action required to be taken under the Credit Documents 
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or the Orders and (iii) any matters (including, for the avoidance of doubt, any litigation) disclosed in the 
Schedules hereto and/or publicly disclosed in any first day pleadings or declarations filed in the Chapter 11 
Cases.  

“Material Indebtedness” shall mean Indebtedness, of the Company or any Restricted Subsidiary 
in an aggregate principal amount exceeding the Materiality Threshold.  

“Material Intellectual Property” means any intellectual property (or the rights therein) that is 
material to the business of the Company and its Subsidiaries, taken as a whole.  

“Material Non-Public Information” shall mean material non-public information with respect to 
the Company, its Subsidiaries or any of their securities.  

“Materiality Threshold” shall mean $1,000,000. 

“Maturity Date” shall mean the earliest to occur of (i) the Scheduled Maturity Date, (ii) the 
effective date of any Chapter 11 Plan for the Company, (iii) the consummation of a sale or other disposition 
of all or substantially all assets of the Debtors, taken as a whole, under section 363 of the Bankruptcy Code; 
and (iv) the date of acceleration or termination of the DIP Facility in accordance with the terms hereof.  

“Maximum Rate” shall have the meaning assigned to such term in Section 9.09. 

“Milestones” shall have the meaning given to such term in Section 5.18. 

“MGT” shall mean MGT Teesside Limited. 

“MGT Contract” shall mean the Biomass Supply Agreement, dated as of January 22, 2016, 
between Enviva Wilmington Holdings, LLC, as purchaser, and the Company, as seller, as amended, 
amended and restated, supplemented or otherwise modified from time to time in accordance with the terms 
hereof and thereof (which Agreement is, for the avoidance of doubt, in relation to those certain volumes 
contracted to be sold by Enviva Wilmington Holdings, LLC to MGT Teesside Limited). 

“Moody’s” shall mean Moody’s Investors Service, Inc., or any successor thereto. 

“Mortgages” shall mean any mortgages, deeds of trust, leasehold mortgages, assignments of leases 
and rents, modifications and other security documents in favor of the Collateral Agent as security for the 
Obligations, each in a form reasonably acceptable to the Required DIP Creditors and the Collateral Agent. 

“Multiemployer Plan” shall mean a multiemployer plan as defined in Section 4001(a)(3) of ERISA 
under which the Company, any Restricted Subsidiary or any of their respective ERISA Affiliates is a 
participating employer or has any liability. 

“Net Cash Proceeds” shall mean (a) with respect to any Asset Sale, the cash proceeds (including 
cash proceeds subsequently received (as and when received) in respect of noncash consideration initially 
received), net of (i) selling expenses (including reasonable broker’s fees or commissions, legal fees, transfer 
and similar Taxes and the Company’s good faith estimate of income Taxes paid or payable by the Company 
or the applicable Restricted Subsidiary in connection with such sale), (ii) amounts provided as a reserve, in 
accordance with GAAP, against any liabilities under any indemnification obligations or purchase price 
adjustment associated with such Asset Sale (provided that, to the extent and at the time any such amounts 
are released from such reserve, such amounts shall constitute Net Cash Proceeds), (iii) the principal amount, 
premium or penalty, if any, interest and other amounts on any Indebtedness (other than Indebtedness under 
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the Credit Documents) for borrowed money which is secured by the asset sold in such Asset Sale and which 
is required to be repaid and actually repaid with such proceeds (other than any such Indebtedness assumed 
by the purchaser of such asset and other than any Term Loans or Notes hereunder). 

“Non-Defaulting DIP Creditor” shall mean any DIP Creditor other than a Defaulting DIP Creditor. 

“Note Commitment” shall mean, individually or collectively, as the context may require, the 
Tranche A Note Commitment, the Tranche B Note Commitment, the Initial Note Commitment and/or the 
Delayed Draw Note Commitment.  

“Notes” shall mean, individually or collectively, as the context may require, the Tranche A Notes, 
the Tranche B Notes, the Initial Notes and/or the Delayed Draw Notes. 

“Notes Upfront Premium” shall have the meaning given to such term in Section 2.05(c)(ii). 

“NPL” shall mean the National Priorities List under CERCLA. 

“Obligations” shall mean all obligations of every nature of each Credit Party, including obligations 
from time to time owed to the Co-Administrative Agents, the Collateral Agent, the DIP Creditors or any of 
them, whether direct or indirect, absolute or contingent, due or to become due, or now existing or hereafter 
incurred, in each case, that arise under, out of, or in connection with any Credit Document, whether on 
account of principal, premiums, interest, reimbursement obligations, Fees and Premiums (including the 
Backstop Premium, Break Premium, Exit Premium, Undrawn Commitment Premium and Upfront 
Premium), indemnities, costs, expenses (including all reasonable and documented fees, charges and 
disbursements of the Ad Hoc Group Advisors and counsel to the Co-Administrative Agents, in each case, 
required to be paid by the Company pursuant to Section 9.05) or otherwise and including all indemnity 
claims of the Ad Hoc Group, the Co-Administrative Agents and the DIP Creditors pursuant to Section 9.05.  

“OFAC” shall have the meaning assigned to such term in Section 3.23(b)(v). 

“Orders” shall mean, collectively, the Interim Order and the Final Order. 

“Organizational Documents” shall mean (a) with respect to any corporation, the certificate or 
articles of incorporation and the bylaws (or equivalent or comparable constitutive documents with respect 
to any non-U.S. jurisdiction); (b) with respect to any limited liability company, the certificate or articles of 
formation or organization and operating agreement; and (c) with respect to any partnership, joint venture, 
trust or other form of business entity, the partnership, joint venture or other applicable agreement of 
formation or organization and any agreement, instrument, filing or notice with respect thereto filed in 
connection with its formation or organization with the applicable Governmental Authority in the 
jurisdiction of its formation or organization and, if applicable, any certificate or articles of formation or 
organization of such entity. 

“Original DIP Notes Creditor” shall mean each DIP Notes Creditor listed in the Tranche A 
Commitment Schedule and Tranche B Commitment Schedule and party hereto on the date of this 
Agreement. 

“Other Connection Taxes” shall mean, with respect to any Recipient, Taxes imposed as a result of 
a present or former connection between such Recipient and the jurisdiction imposing such Tax (other than 
connections arising from such Recipient having executed, delivered, become a party to, performed its 
obligations under, received payments under, received or perfected a security interest under, engaged in any 
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other transaction pursuant to or enforced any Credit Document, or sold or assigned an interest in any Loan 
or Note or Credit Document). 

“Other Taxes” shall mean any and all present or future stamp, court, intangible, recording, filing, 
documentary or similar Taxes arising from any payment made under any Credit Document or from the 
execution, delivery, performance, registration or enforcement of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Credit Document, except any such Taxes that are Other 
Connection Taxes imposed with respect to an assignment (other than an assignment made pursuant to 
Section 2.21(a)).  

“Participant” shall have the meaning assigned to such term in Section 9.04(f). 

“Participant Register” shall have the meaning assigned to such term in Section 9.04(f). 

“Payment in Full” shall have the meaning given to such term in the lead-in to Article V.  

“PBGC” shall mean the Pension Benefit Guaranty Corporation referred to and defined in ERISA. 

“Perfection Certificate” shall mean the Perfection Certificate substantially in the form of Exhibit L. 

“Periodic Term SOFR Determination Day” shall have the meaning assigned to such term in the 
definition of “Term SOFR”. 

“Permitted Business” shall mean the business conducted (or proposed to be conducted) by the 
Company and the Restricted Subsidiaries as of the date of this Agreement, and all business that is reasonably 
similar or ancillary thereto and reasonable extensions thereof. 

“Permitted Encumbrances” shall mean those Liens permitted by Section 6.02. 

“Permitted Equity Liens” shall have the meaning assigned to such term in Section 3.07(a). 

“Permitted Investments” shall mean: 

(a) direct obligations of, or obligations the principal of and interest on which are 
unconditionally guaranteed by, the United States of America (or by any agency thereof to the extent such 
obligations are backed by the full faith and credit of the United States of America), in each case maturing 
within twelve months from the date of acquisition thereof; 

(b) investments in commercial paper maturing within twelve months from the date of 
acquisition thereof and having, at such date of acquisition, the highest credit rating obtainable from S&P or 
from Moody’s; 

(c) investments in certificates of deposit, banker’s acceptances and time deposits maturing 
within twelve months from the date of acquisition thereof issued or guaranteed by or placed with, and 
demand, savings and money market deposit accounts issued or offered by, the Co-Administrative Agents 
or any Affiliate of the Co-Administrative Agents, any DIP Creditor or any Affiliate of any DIP Creditor or 
any domestic office of any commercial bank organized under the laws of the United States of America or 
any State thereof that has a combined capital and surplus and undivided profits of not less than 
$500,000,000 and that issues (or the parent of which issues) commercial paper rated at least “Prime-2” (or 
the then equivalent grade) by Moody’s or “A-2” (or the then equivalent grade) by S&P; 
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(d) fully collateralized repurchase agreements with a term of not more than 30 days for 
securities described in clause (a) above and entered into with a financial institution satisfying the criteria of 
clause (c) above; and 

(e) investments in “money market funds” within the meaning of Rule 2a-7 of the Investment 
Company Act of 1940, as amended, at least 95% of whose assets are invested in investments of the type 
described in clauses (a) through (d) above. 

“Permitted Priority Encumbrances” shall mean, with respect to Real Property, those Liens 
permitted by paragraphs (a), (b), (d), (e), (g), (h), (i), (j), (p) and (bb) of Section 6.02. 

“Person” shall mean any natural person, corporation, business trust, joint venture, association, 
company, limited liability company, partnership, Governmental Authority or other entity. 

“Petition Date” shall have the meaning given to such terms in the recitals to the Agreement.  

“Plan” shall mean any “employee pension benefit plan” as defined in Section 3(2) of ERISA (other 
than a Multiemployer Plan) subject to the provisions of Title IV of ERISA or Sections 412 and 430 of the 
Code or Section 302 of ERISA, and in respect of which the Company or any Restricted Subsidiary or any 
ERISA Affiliate is (or, if such plan were terminated, would under Sections 4062 or 4069 of ERISA be 
deemed to be) an “employer” as defined in Section 3(5) of ERISA. 

“Plan Effective Date” shall mean the date of the substantial consummation (as defined in section 
1101(2) of the Bankruptcy Code, which for purposes hereof shall be no later than the effective date) of an 
Acceptable Plan of Reorganization. 

“Platform” shall have the meaning assigned to such term in Section 9.01. 

“Post-Petition” shall mean the time period commencing immediately upon filing of the Chapter 11 
Cases.  

“Prepayment Notice” shall mean a Prepayment Notice delivered by the Company pursuant to 
Section 2.12 or Section 2.13 and substantially in the form of Exhibit G.  

“Prepetition 2026 Indenture” shall mean that certain Indenture, dated as of December 9, 2019 (as 
amended, restated, amended and restated, supplemented or otherwise modified from time to time prior to 
the Petition Date), by and among the Company, Enviva Partners Finance Corp., the guarantors party thereto 
from time to time and Wilmington Trust, National Association, as trustee.  

“Prepetition Agent” shall mean Ankura Trust Company, LLC. 

“Prepetition AL Indenture” shall mean that certain Indenture of Trust, dated as of July 1, 2022 (as 
amended, restated, amended and restated, supplemented or otherwise modified from time to time prior to 
the Petition Date) by and among the Industrial Development Authority of Sumter County, as issuer, and 
Wilmington Trust, N.A., as trustee.  

“Prepetition Bond Green Bonds” shall mean the Exempt Facilities Revenue Bonds (Enviva Inc. 
Project) and Series 2022 (Green Bonds) (each, as defined in the Prepetition MS Indenture) issued pursuant 
to the Prepetition MS Indenture.  
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“Prepetition Credit Agreement” shall mean that certain Credit Agreement, dated as of April 9, 
2015 (as amended, restated, amended and restated, supplemented or otherwise modified from time to time 
prior to the Petition Date) by and among the Company, Enviva, LP, the guarantors party thereto from time 
to time, the lenders party thereto from time to time and Barclays Bank PLC, as administrative agent and 
collateral agent.  

“Prepetition Credit Facilities” shall mean the term loan and revolving credit facilities incurred 
pursuant to the Prepetition Credit Agreement.  

“Prepetition Epes Green Bonds” shall mean the Exempt Facilities Revenue Bonds (Enviva Inc. 
Project) and Series 2022 (Green Bonds) (each, as defined in the Prepetition AL Indenture) issued pursuant 
to the Prepetition AL Indenture.  

“Prepetition Indebtedness” shall mean individually or collectively, as the context may require, the 
indebtedness in respect of (i) the Prepetition Credit Facilities, (ii) the Prepetition Senior Notes, (iii) the 
Prepetition Bond Green Bonds, (iv) the Prepetition Epes Green Bonds and (v) any other Indebtedness set 
forth on Schedule 6.01 hereto.  

“Prepetition MS Indenture” shall mean that certain Indenture of Trust, dated as of November 1, 
2022 (as amended, restated, amended and restated, supplemented or otherwise modified from time to time 
prior to the Petition Date) by and among Mississippi Business Finance Corporation, as issuer, and 
Wilmington Trust, N.A., as trustee.  

“Prepetition Senior Notes” shall mean the senior notes issued pursuant to the Prepetition 2026 
Indenture.  

“Prime Rate” shall mean the rate of interest last quoted by The Wall Street Journal as the “Prime 
Rate” in the U.S. or, if The Wall Street Journal ceases to quote such rate, the highest per annum interest 
rate published by the Federal Reserve Board in Federal Reserve Statistical Release H.15 (519) (Selected 
Interest Rates) as the “bank prime loan” rate or, if such rate is no longer quoted therein, any similar rate 
quoted therein (as determined by the Co-Administrative Agents) or any similar release by the Board (as 
determined by the Co-Administrative Agents). 

“Protected Person” shall have the meaning assigned to such term in Section 9.05(b). 

“Prudent Industry Practices” shall mean any of the practices, methods and acts engaged in or 
approved by a significant portion of the Wood Pellet production industry for Wood Pellet Production 
Facilities and Port Facilities that are similar to the Facilities in the United States during the relevant time 
period, or any of the practices, methods and acts which, in the exercise of reasonable judgment in light of 
the facts known at the time the decision was made, could have been expected to accomplish the desired 
result at a reasonable cost consistent with good business practices, sound engineering practices, reliability, 
safety and expedition.  For the avoidance of doubt, “Prudent Industry Practices” is not intended to be limited 
to the optimum practice, method or act to the exclusion of all others, but rather to be acceptable principles, 
methods and acts generally accepted in the United States, having due regard for, among other things, the 
preservation of manufacturers’ warranties and operating instructions, the requirements or guidance of 
Governmental Authorities, applicable laws, applicable operating guidelines and rules and the requirements 
of insurers.  

“PTE” shall mean a prohibited transaction class exemption issued by the U.S. Department of Labor, 
as any such exemption may be amended from time to time. 
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“Public DIP Creditor” shall have the meaning assigned to such term in Section 9.01. 

“Qualified Capital Stock” of any Person shall mean any Equity Interest of such Person that is not 
Disqualified Stock. 

“Rate” shall have the meaning assigned to such term in the definition of “Type.” 

“Real Property” shall mean collectively, all right, title and interest of the Company or any 
Restricted Subsidiary in and to any and all parcels of real property owned or leased by the Company or any 
other Restricted Subsidiary together with all improvements and appurtenant fixtures, easements and other 
property and rights incidental to the ownership, lease or operation thereof. 

“Recipient” shall mean (i) each Agent and (ii) any DIP Creditor. 

“Registrar” shall mean a registrar appointed by the Company to maintain the DIP Notes Creditor 
Register. 

“Regulation T” shall mean Regulation T of the Board as from time to time in effect and all official 
rulings and interpretations thereunder or thereof. 

“Regulation U” shall mean Regulation U of the Board as from time to time in effect and all official 
rulings and interpretations thereunder or thereof. 

“Regulation X” shall mean Regulation X of the Board as from time to time in effect and all official 
rulings and interpretations thereunder or thereof. 

“Related Parties” shall mean, with respect to any specified Person, such Person’s Affiliates and 
the respective directors, trustees, officers, employees, agents, partners, members, sub-agents, 
representatives, shareholders, attorneys, attorneys-in-fact, controlling persons, counsel and other advisors 
of such Person and such Person’s Affiliates and their heirs, successors and assigns. 

“Release” shall mean any placing, spilling, leaking, seepage, pumping, pouring, emitting, 
emptying, discharging, injecting, escaping, leaching, migration, dumping, disposing or depositing in, into, 
onto, or through the environment. 

“Relevant Governmental Body” shall mean the Board of Governors of the Federal Reserve System 
or the Federal Reserve Bank of New York, or a committee officially endorsed or convened by the Board of 
Governors of the Federal Reserve System or the Federal Reserve Bank of New York, or any successor 
thereto. 

“Repurchase Accounting Provisions” shall mean ASC 606, including but not limited to 606-10-
25-26 and 606-10-55-66 through 606-10-55-75. 

“Request Notice” shall mean the written notice on the Company’s letterhead substantially in the 
form of Exhibit C-2 or such other form reasonably acceptable to the Co-Administrative Agents which shall, 
in all circumstances, specify the DIP Funding Account as the account into which the purchase price of the 
Notes shall be transferred.  

“Required DIP Creditors” shall mean, at any time, DIP Creditors having outstanding Term Loans 
and Notes, and unused Commitments hereunder representing more than 50% of the sum of all outstanding 
Term Loans and Notes, and unused Commitments hereunder at such time; provided that the Term Loans, 
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Notes and Commitments of any Defaulting DIP Creditor shall be disregarded in the determination of the 
Required DIP Creditors at any time. 

“Required DIP Notes Creditors” shall mean, at any time, DIP Notes Creditors having outstanding 
Notes and unused Note Commitments representing more than 50% of the sum of all outstanding Notes and 
unused Note Commitments at such time; provided that the Notes or Note Commitments of any Defaulting 
DIP Creditor shall be disregarded in the determination of the Required DIP Notes Creditors at any time. 

“Resolution Authority” shall mean an EEA Resolution Authority or, with respect to any UK 
Financial Institution, a UK Resolution Authority. 

“Responsible Officer” of any Person shall mean any executive officer or Financial Officer of such 
Person and any other officer or similar official thereof responsible for the administration of the obligations 
of such Person in respect of this Agreement. 

“Restricted Payment” shall mean any dividend or other distribution (whether in cash, securities or 
other property) with respect to any Equity Interests in the Company or any Restricted Subsidiary, or any 
payment (whether in cash, securities or other property), including any sinking fund or similar deposit, on 
account of the purchase, redemption, retirement, acquisition, cancellation or termination of any Equity 
Interests in the Company or any Restricted Subsidiary, and any purchase, redemption or other acquisition 
or retirement for value (including, without limitation, in connection with any merger or consolidation 
involving the Company or any Restricted Subsidiary) of any Equity Interests of the Company or any 
Restricted Subsidiary or any direct or indirect parent of the Company or any Restricted Subsidiary.  

“Restricted Subsidiary” shall mean any Subsidiary of the Company. 

“Restructuring” shall have the meaning as defined in the Restructuring Support Agreement. 

“Restructuring Support Agreement” shall mean that certain Restructuring Support Agreement, 
dated as of March 12, 2024, by and among the Company, the other Debtors, certain lenders holding 
Prepetition Indebtedness party thereto from time to time and the other parties party thereto from time to 
time, as the same may be amended, restated, supplemented or otherwise modified from time to time in 
accordance with the terms thereof.  

“Riverstone Entities” shall mean Riverstone/Carlyle Renewable and Alternative Energy Fund II, 
L.P. and each Affiliate thereof that is neither a portfolio company nor a company controlled by a portfolio 
company and that is not a Credit Party. 

“RSA Termination Event” shall mean the termination of the Restructuring Support Agreement by 
any party thereto in accordance with Sections 7 and 8 thereof. 

“S&P” shall mean S&P Global Ratings, or any successor thereto. 

“Sanctioned Country” shall mean, at any time, a country or territory which is the subject or target 
of any Sanctions. 

“Sanctioned Person” shall mean, at any time, any Person subject of any Sanctions, including, (a) 
any Person listed in any Sanctions-related list of designated Persons maintained by OFAC or the U.S. 
Department of State, or by the United Nations Security Council, or the European Union or His Majesty’s 
Treasury of the United Kingdom or (b) any Person operating, organized or resident in a Sanctioned Country. 
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“Sanctions” shall mean economic or financial sanctions or trade embargoes imposed, administered 
or enforced from time to time by (a) the U.S. government, including those administered by OFAC or the 
U.S. Department of State, or (b) the United Nations Security Council, the European Union or His Majesty’s 
Treasury of the United Kingdom. 

“Scheduled Maturity Date” shall mean the date that is the nine-month anniversary of Closing Date; 
provided that if such date is not a Business Day, the Scheduled Maturity Date shall be the immediately 
preceding Business Day. 

“Secured Parties” shall mean, collectively, the Agents, the DIP Creditors and each Protected 
Person. 

“Securities” or “Security” shall have the meaning specified in section 2(1) of the Securities Act.  

“Securities Act” shall mean the Securities Act of 1933, as amended, and the rules and regulations 
promulgated thereunder from time to time in effect. 

“Security Documents” shall mean the Orders, the Mortgages, the Guarantee and Collateral 
Agreement, and each other agreement executed and delivered by any Credit Party pursuant to any of the 
foregoing or pursuant to Section 5.13 or Section 5.15 in order to perfect the Lien created on any property 
pursuant thereto or that creates or purports to create a Lien in favor of the Collateral Agent for the benefit 
of the Secured Parties. 

“SOFR” shall mean, with respect to any U.S. Government Securities Business Day, a rate per 
annum equal to the secured overnight financing rate for such U.S. Government Securities Business Day 
published by the SOFR Administrator on the SOFR Administrator’s Website on the immediately 
succeeding U.S. Government Securities Business Day.  

“SOFR Administrator” shall mean the Federal Reserve Bank of New York (or a successor 
administrator of the secured overnight financing rate).  

“SOFR Administrator’s Website” shall mean the website of the Federal Reserve Bank of New 
York, currently at http://www.newyorkfed.org, or any successor source for the secured overnight financing 
rate identified as such by the SOFR Administrator from time to time. 

“SOFR Borrowing” means, as to any Borrowing, the SOFR Term Loans or the SOFR Notes 
comprising such Borrowing. 

“SOFR Loan” means a Loan that bears interest at a rate based on Daily Simple SOFR or Term 
SOFR, other than pursuant to clause (c) of the definition of “Alternate Base Rate”.  

“SOFR Note” means a Note that bears interest at a rate based on Daily Simple SOFR or Term 
SOFR, other than pursuant to clause (c) of the definition of “Alternate Base Rate”.  

“SOFR Rate Day” shall have the meaning assigned to such term in the definition of “Daily Simple 
SOFR”. 

“Specified Ad Hoc Group Advisors” shall mean Davis Polk, Evercore Group L.L.C., McCurdy 
Consulting Inc., McGuireWoods LLP and any other counsel, advisors or consultants engaged by or on 
behalf of the Ad Hoc Group.  
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“Specified Initial DIP Creditors” shall mean each DIP Creditor with an Initial Term Loan 
Commitment on the Closing Date that is listed on Schedule 1.01(a) other than the DIP Fronting Creditor.  

“Specified Letters of Credit” shall mean the letters of credit identified on Schedule 1.01(c). 

“SPV” shall have the meaning assigned to such term in Section 9.04(j). 

“SPV Register” shall have the meaning assigned to such term in Section 9.04(j). 

“Subordinated Indebtedness” shall mean the collective reference to any Indebtedness of the 
Company or any of the Restricted Subsidiaries subordinated in right of payment to the Obligations and 
containing such other terms and conditions, in each case, as are reasonably satisfactory to the Co-
Administrative Agents. 

“subsidiary” shall mean, with respect to any Person (herein referred to as the “parent”), any 
corporation, partnership, limited liability company, association or other business entity of which securities 
or other ownership interests representing more than 50% of the ordinary voting power or, in the case of a 
partnership, more than 50% of the general partner interests are, at the time any determination is being made, 
owned, Controlled or held, directly or indirectly by the parent and/or one or more subsidiaries of the parent. 

“Subsidiary” shall mean any subsidiary of the Company. 

“Substitute DIP Notes Creditor” shall have the meaning given to such term in Section 9.24. 

“Superpriority Claims” shall mean superpriority, administrative expense claim status in the 
Chapter 11 Cases having a priority over all administrative expenses and any claims of any kind or nature 
whatsoever, specified in or ordered pursuant to any applicable provisions of the Bankruptcy Code. 

“Syndication” shall have the meaning assigned to such term in Section 2.30. 

“Synthetic Lease” shall mean, as to any Person, any lease (including leases that may be terminated 
by the lessee at any time) of any property (whether real, personal or mixed) (a) that is accounted for as an 
operating lease under GAAP and (b) in respect of which the lessee retains or obtains ownership of the 
property so leased for U.S. federal income tax purposes, other than any such lease under which such Person 
is the lessor. 

“Synthetic Lease Obligations” shall mean, as to any Person, an amount equal to the capitalized 
amount of the remaining lease payments under any Synthetic Lease that would appear on a balance sheet 
of such Person in accordance with GAAP if such obligations were accounted for as Capital Lease 
Obligations. 

“Taxes” shall mean any and all present or future taxes, levies, imposts, duties, deductions, 
withholdings (including backup withholding), assessments, fees or other charges imposed by any 
Governmental Authority, including any interest, additions to tax or penalties applicable thereto. 

“Term Loan Commitment” shall mean, individually or collectively, as the context may require, the 
Tranche A Loan Commitment, the Tranche B Loan Commitment, the Initial Term Loan Commitment 
and/or the Delayed Draw Term Loan Commitment.  

“Term Loan Upfront Premium” shall have the meaning given to such term in Section 2.05(c)(i). 
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“Term Loans” or “Loans” shall mean, individually or collectively, as the context may require, the 
Tranche A Loans, the Tranche B Loans, the Initial Term Loans and/or the Delayed Draw Term Loans. 

“Term SOFR” means,  

(a) for any calculation with respect to a SOFR Loan or a SOFR Note, the Term SOFR 
Reference Rate for a tenor comparable to the applicable Interest Period on the day (such day, the “Periodic 
Term SOFR Determination Day”) that is two (2) U.S. Government Securities Business Days prior to the 
first day of such Interest Period, as such rate is published by the Term SOFR Administrator; provided, 
however, that if as of 5:00 p.m. (New York City time) on any Periodic Term SOFR Determination Day the 
Term SOFR Reference Rate for the applicable tenor has not been published by the Term SOFR 
Administrator and a Benchmark Replacement Date with respect to the Term SOFR Reference Rate has not 
occurred, then Term SOFR will be the Term SOFR Reference Rate for such tenor as published by the Term 
SOFR Administrator on the first preceding U.S. Government Securities Business Day for which such Term 
SOFR Reference Rate for such tenor was published by the Term SOFR Administrator so long as such first 
preceding U.S. Government Securities Business Day is not more than three (3) U.S. Government Securities 
Business Days prior to such Periodic Term SOFR Determination Day, and 

(b) for any calculation with respect to an ABR Loan or ABR Note on any day, the Term SOFR 
Reference Rate for a tenor of one month on the day (such day, the “Base Rate Term SOFR Determination 
Day”) that is two (2) U.S. Government Securities Business Days prior to such day, as such rate is published 
by the Term SOFR Administrator; provided, however, that if as of 5:00 p.m. (New York City time) on any 
Base Rate Term SOFR Determination Day the Term SOFR Reference Rate for the applicable tenor has not 
been published by the Term SOFR Administrator and a Benchmark Replacement Date with respect to the 
Term SOFR Reference Rate has not occurred, then Term SOFR will be the Term SOFR Reference Rate for 
such tenor as published by the Term SOFR Administrator on the first preceding U.S. Government Securities 
Business Day for which such Term SOFR Reference Rate for such tenor was published by the Term SOFR 
Administrator so long as such first preceding U.S. Government Securities Business Day is not more than 
three (3) U.S. Government Securities Business Days prior to such Base Rate SOFR Determination Day; 

provided, further, that if Term SOFR determined as provided above (including pursuant to the proviso under 
clause (a) or clause (b) above) shall ever be less than the Floor, then Term SOFR shall be deemed to be the 
Floor. 

“Term SOFR Administrator” means the CME Group Benchmark Administration Limited (CBA) 
(or a successor administrator of the Term SOFR Reference Rate selected by the Co-Administrative Agents 
in its reasonable discretion). 

“Term SOFR Loan” means a Loan that bears interest at a rate based on Term SOFR, other than 
pursuant to clause (c) of the definition of “Alternate Base Rate”.  

“Term SOFR Note” means a Note that bears interest at a rate based on Term SOFR, other than 
pursuant to clause (c) of the definition of “Alternate Base Rate”.  

“Term SOFR Reference Rate” means the rate per annum determined by the Co-Administrative 
Agents as the forward-looking term rate based on SOFR.  

“Tranche A Commitment” shall mean the Tranche A Loan Commitments and/or the Tranche A 
Note Commitments, as the context requires.  The aggregate amount of the Tranche A Commitments on the 
Closing Date is $250,000,000. 
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“Tranche A Commitment Schedule” shall mean the Schedule attached hereto as Schedule 1.01(a). 

“Tranche A Loan Commitment” means the amount in Dollars set opposite each DIP Creditor’s 
name under the heading “Tranche A Loan Commitment” in Schedule 1.01(a) or in an Assignment and 
Acceptance pursuant to which such DIP Creditor became a party hereto, as the same may be changed or 
reduced from time to time pursuant to the terms hereof. 

“Tranche A Loans” shall mean the Initial Tranche A Loans and/or the Delayed Draw Tranche A 
Loans, as the context requires.  

“Tranche A Note Commitment” means the amount in Dollars set opposite each DIP Creditor’s 
name under the heading “Tranche A Note Commitment” in Schedule 1.01(a) or in an Instrument of Transfer 
substantially in the form attached hereto as Exhibit O  pursuant to which such DIP Creditor became a party 
hereto, as the same may be changed or reduced from time to time pursuant to the terms hereof.   

“Tranche A Notes” shall mean the Initial Tranche A Notes and/or the Delayed Draw Tranche A 
Notes, as the context requires.  

“Tranche B Commitment” shall mean the Tranche B Loan Commitments and/or the Tranche B 
Note Commitments, as the context requires.  The aggregate amount of the Tranche B Commitments on the 
Closing Date is $250,000,000. 

“Tranche B Commitment Schedule” shall mean the Schedule attached hereto as Schedule 1.01(b). 

“Tranche B Loan Commitment” means the amount in Dollars set opposite each DIP Creditor’s 
name under the heading “Tranche B Loan Commitment” in Schedule 1.01(b) or in an Assignment and 
Acceptance pursuant to which such DIP Creditor became a party hereto, as the same may be changed or 
reduced from time to time pursuant to the terms hereof. 

“Tranche B Loans” shall mean the Delayed Draw Tranche B Loans.  

“Tranche B Note Commitment” means the amount in Dollars set opposite each DIP Creditor’s 
name under the heading “Tranche B Note Commitment” in Schedule 1.01(b) or in an Instrument of Transfer 
substantially in the form attached hereto as Exhibit O pursuant to which such DIP Creditor became a party 
hereto, as the same may be changed or reduced from time to time pursuant to the terms hereof.  

“Tranche B Notes” shall mean the Delayed Draw Tranche B Notes.  

“Transactions” shall mean in connection with the Closing Date, the completion, substantially 
contemporaneously with the Closing Date, of the following: (i) the execution and delivery by the Company 
and the other Credit Parties of the Credit Documents to be delivered on the Closing Date and the making 
of the initial Borrowings and the use of proceeds hereunder, (ii) the granting by the Credit Parties of Liens 
on the Collateral pursuant to the Security Documents, (iii) with respect to each Guarantor, the guaranteeing 
of the Obligations pursuant to the Guarantee and Collateral Agreement, and (iv) the payment of all fees, 
premiums and expenses incurred in connection with the foregoing. 

“Type”, when used in respect of any Term Loan, Note or Borrowing, shall refer to the Rate by 
reference to which interest on (a) such Term Loan, (b) such Note or (c) on the Term Loans or the Notes 
comprising such Borrowing is determined.  For purposes hereof, the term “Rate” shall mean Term SOFR 
(or other Benchmark) or the Alternate Base Rate. 
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“UK Bribery Act” shall mean the United Kingdom Bribery Act of 2010. 

“UK Financial Institution” shall mean any BRRD Undertaking (as such term is defined under the 
PRA Rulebook (as amended form time to time) promulgated by the United Kingdom Prudential Regulation 
Authority) or any person falling within IFPRU 11.6 of the FCA Handbook (as amended from time to time) 
promulgated by the United Kingdom Financial Conduct Authority, which includes certain credit institutions 
and investment firms, and certain affiliates of such credit institutions or investment firms. 

“UK Resolution Authority” shall mean the Bank of England or any other public administrative 
authority having responsibility for the resolution of any UK Financial Institution. 

“U.S. Government Securities Business Day” means any day except for (i) a Saturday, (ii) a Sunday 
or (iii) a day on which the Securities Industry and Financial Markets Association recommends that the fixed 
income departments of its members be closed for the entire day for purposes of trading in United States 
government securities. 

“U.S. Person” shall mean any Person that is a “United States Person” as defined in Section 
7701(a)(30) of the Code. 

“U.S. Tax Compliance Certificate” shall mean a certificate substantially in the form of Exhibit K-
1-4. 

“USA PATRIOT Act” shall mean The Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (Title III of Pub. L. No. 107-
56 (signed into law October 26, 2001 and as modified, amended, supplemented or restated from time to 
time)). 

“Unadjusted Benchmark Replacement” shall mean the applicable Benchmark Replacement 
excluding the related Benchmark Replacement Adjustment. 

“Undrawn Commitment Premium” shall have the meaning given to such term in Section 2.05(a).  

“Uniform Commercial Code” shall mean the Uniform Commercial Code as in effect from time to 
time in the state of New York; provided that if, with respect to any filing statement or by reason of any 
provisions of law, the perfection or the effect of perfection or non-perfection of the security interests granted 
to the Collateral Agent pursuant to the applicable Security Document is governed by the 
Uniform Commercial Code as in effect in a jurisdiction of the United States other than New York, Uniform 
Commercial Code shall mean the Uniform Commercial Code as in effect from time to time in such other 
jurisdiction for purposes of the provisions of each Credit Document and any filing statement relating to 
such perfection or effect of perfection or non-perfection.  

“Unrestricted Cash” shall mean, as of any date, the sum of the amount of cash and Permitted 
Investments of the Company and each Restricted Subsidiary that is a Guarantor and a Debtor, as set forth 
on the balance sheet of the Company and its Restricted Subsidiaries, it being understood that such amount 
shall exclude in any event (i) any cash or Permitted Investments identified on such balance sheet as 
“restricted” (other than cash or Permitted Investments restricted in favor of the Secured Parties) and (ii) any 
amount to the extent any use thereof for application to the payment for Indebtedness under the Credit 
Documents is restricted or prohibited by Law or contract.  

“Updated Budget” shall have the meaning given to such term in Section 5.09(a).  
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“Updated Budget Delivery Date” shall have the meaning given to such term in Section 5.09(a).  

“Upfront Premium” shall have the meaning given to such term in Section 2.05(c)(ii).  

“Voting Participant” shall have the meaning assigned to such term in Section 9.04(g). 

“Voting Participant Notice” shall have the meaning assigned to such term in Section 9.04(g). 

“Wholly Owned Domestic Subsidiary” shall mean a Wholly Owned Subsidiary that is also a 
Domestic Subsidiary.  

“Wholly Owned Restricted Subsidiary” shall mean a Wholly Owned Subsidiary that is also a 
Restricted Subsidiary. 

“Wholly Owned Subsidiary” of any Person shall mean a subsidiary of such Person of which 
securities or other ownership interests representing 100% of the Equity Interests (other than directors’ 
qualifying shares, Disqualified Stock and preferred Equity Interests) are, at the time any determination is 
being made, owned, Controlled or held by such Person or one or more wholly owned subsidiaries of such 
Person or by such Person and one or more wholly owned subsidiaries of such Person. 

“Withdrawal Liability” shall mean liability to a Multiemployer Plan as a result of a complete or 
partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of Subtitle E of 
Title IV of ERISA. 

“Withholding Agent” shall mean any Credit Party and any Co-Administrative Agent. 

“Wood Pellets” shall mean biomass comprised of wood, which can be used as a fuel for the purpose 
of recovering its energy content by combustion. 

“Write-Down and Conversion Powers” shall mean, (a) with respect to any EEA Resolution 
Authority, the write-down and conversion powers of such EEA Resolution Authority from time to time 
under the Bail-In Legislation for the applicable EEA Member Country, which write-down and conversion 
powers are described in the EU Bail-In Legislation Schedule, and (b) with respect to the United Kingdom, 
any powers of the applicable Resolution Authority under the Bail-In Legislation to cancel, reduce, modify 
or change the form of a liability of any UK Financial Institution or any contract or instrument under which 
that liability arises, to convert all or part of that liability into shares, securities or obligations of that person 
or any other person, to provide that any such contract or instrument is to have effect as if a right had been 
exercised under it or to suspend any obligation in respect of that liability or any of the powers under that 
Bail-In Legislation that are related to or ancillary to any of those powers. 

SECTION 1.02 Terms Generally.  The definitions in Section 1.01 shall apply equally to both the 
singular and plural forms of the terms defined.  Whenever the context may require, any pronoun shall include 
the corresponding masculine, feminine and neuter forms.  The words “include”, “includes” and “including” 
shall be deemed to be followed by the phrase “without limitation”.  The word “will” shall be construed to 
have the same meaning and effect as the word “shall”; and the words “asset” and “property” shall be 
construed as having the same meaning and effect and to refer to any and all tangible and intangible assets 
and properties, including cash, securities, accounts and contract rights.  All references herein to Articles, 
Sections, Exhibits and Schedules shall be deemed references to Articles and Sections of, and Exhibits and 
Schedules to, this Agreement unless the context shall otherwise require.  Except as otherwise expressly 
provided herein, (a) any reference in this Agreement to any Credit Document shall mean such document as 
amended, restated, supplemented or otherwise modified from time to time, in each case, in accordance with 
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the express terms of this Agreement and such Credit Document at the time of such modification, and (b) all 
terms of an accounting or financial nature shall be construed in accordance with GAAP, as in effect from 
time to time; provided, however, that if the Company notifies the Co-Administrative Agents that the 
Company wishes to amend any provision hereof or any related definition to eliminate the effect of any 
change in GAAP occurring after the date of this Agreement on the operation of such provision (or if the Co-
Administrative Agents notify the Company that the Required DIP Creditors wish to amend any provision 
hereof or any related definition for such purpose), then the Company’s compliance with such provision shall 
be determined on the basis of GAAP in effect immediately before the relevant change in GAAP became 
effective, until either such notice is withdrawn or such provision or definition is amended in a manner 
satisfactory to the Company and the Required DIP Creditors; provided, further, that obligations relating to 
a lease that were accounted for by a Person as an operating lease as of the Closing Date and any similar lease 
entered into after the Closing Date by such Person shall be accounted for as obligations relating to an 
operating lease and not as a Capital Lease Obligation.  Notwithstanding any other provision contained herein, 
all terms of an accounting or financial nature used herein shall be construed, and all computations of amounts 
and ratios referred to herein shall be made, without giving effect to any election under Statement of Financial 
Accounting Standards 159 (or any other Financial Accounting Standard having a similar result or effect) to 
value any Indebtedness or other liabilities of the Company or any of its Subsidiaries at “fair value”. 

SECTION 1.03 Classification of Loans, Notes and Borrowings.  For purposes of this Agreement, 
Loans and/or Notes may be classified and referred to by Class (e.g., a “Tranche A Loan” or a “Tranche A 
Note”) or by Type (e.g., a “Term SOFR Loan” or a “Term SOFR Note”) or by Class and Type (e.g., a “Term 
SOFR Tranche A Loan” or a “Term SOFR Tranche A Note”).  Borrowings also may be classified and 
referred to by Class (e.g., a “Tranche A Loan Borrowing” or a “Tranche A Note Borrowing”) or by Type 
(e.g., a “Term SOFR Borrowing”) or by Class and Type (e.g., a “Term SOFR Tranche A Loan Borrowing” 
or a “Term SOFR Tranche A Note Borrowing”). 

SECTION 1.04 [Reserved]. 

SECTION 1.05  Divisions.  For all purposes under the Credit Documents, in connection with any 
division or plan of division under Delaware law (or any comparable event under a different jurisdiction’s 
laws): (a) if any asset, right, obligation or liability of any Person becomes the asset, right, obligation or 
liability of a different Person, then it shall be deemed to have been transferred from the original Person to 
the subsequent Person, and (b) if any new Person comes into existence, such new Person shall be deemed to 
have been organized on the first date of its existence by the holders of its Equity Interests at such time. 

SECTION 1.06 [Reserved]. 

SECTION 1.07 Rates.  The Co-Administrative Agents do not warrant or accept responsibility for, 
and shall not have any liability with respect to (a) the continuation of, administration of, submission of, 
calculation of or any other matter related to Alternate Base Rate, the Term SOFR Reference Rate, Term 
SOFR, or any component definition thereof or rates referred to in the definition thereof, or any alternative, 
successor or replacement rate thereto (including any Benchmark Replacement), including whether the 
composition or characteristics of any such alternative, successor or replacement rate (including any 
Benchmark Replacement) will be similar to, or produce the same value or economic equivalence of, or have 
the same volume or liquidity as, Alternate Base Rate, the Term SOFR Reference Rate, Term SOFR or any 
other Benchmark prior to its discontinuance or unavailability, or (b) the effect, implementation or 
composition of any Conforming Changes.  The Co-Administrative Agents and their affiliates or other related 
entities may engage in transactions that affect the calculation of Alternate Base Rate, the Term SOFR 
Reference Rate, Term SOFR, any alternative, successor or replacement rate (including any Benchmark 
Replacement) or any relevant adjustments thereto, in each case, in a manner adverse to the Company. The 
Co-Administrative Agents may select information sources or services in their reasonable discretion to 
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ascertain Alternate Base Rate, the Term SOFR Reference Rate, Term SOFR or any other Benchmark, in 
each case pursuant to the terms of this Agreement, and shall have no liability to the Company, any DIP 
Creditor or any other Person or entity for damages of any kind, including direct or indirect, special, punitive, 
incidental or consequential damages, costs, losses or expenses (whether in tort, contract or otherwise and 
whether at law or in equity), for any error or calculation of any such rate (or component thereof) provided 
by any such information source or service.   

SECTION 1.08 Authorization and Issue of Notes.  The Company has authorized the issue and 
sale of up to $[●] aggregate principal amount of its Notes plus the amount of Note Commitments converted 
from Term Loan Commitments in connection with the Syndication. The Notes shall be substantially in the 
form set out in Exhibit P, the terms and provisions of which shall constitute, and are hereby expressly 
incorporated in and made a part of this Agreement.   

The terms “Note” and “Notes” as used herein shall include each Note and each Note delivered in 
substitution or exchange for any such Note pursuant to any such provision. Each Note will be evidenced by 
electronic book-entry in the DIP Notes Creditor Register maintained by the Registrar. 

ARTICLE II 
 

The Credits 

SECTION 2.01 Notes.   

(a)  

(i) Initial Notes  

(A) Subject to the Orders, compliance with the procedures and terms set forth 
in Section 2.03 and the conditions set forth in Section 4.01, the Company will issue and 
sell to the DIP Notes Creditors and the DIP Notes Creditors will purchase from the 
Company on the Closing Date (or any later date in connection with the Syndication), Initial 
Tranche A Notes (the “Initial Notes”) in an aggregate principal amount of $[_______] 
(plus any additional amounts issued in connection with the Syndication) (the “Initial Note 
Amount”) sold to, and purchased by, each DIP Notes Creditor in the principal amount 
specified opposite such DIP Notes Creditor’s name in the relevant columns of the Tranche 
A Commitment Schedule.  Amounts borrowed under this Section 2.01(a)(i) and repaid or 
prepaid may not be reborrowed.  

(B) If the applicable conditions set forth in this Agreement have been met, the 
sale and purchase of the Initial Notes pursuant to paragraph (i) of this Section shall occur 
on the Closing Date, or such other date agreed by the Company, the Co-Administrative 
Agents and all of the DIP Notes Creditors. 

(ii) Delayed Draw Notes. 

(A) Subject to the Orders, compliance with the procedures and terms set forth 
in Section 2.03 and the conditions set forth in Section 4.02, the Company will issue and 
sell to the DIP Notes Creditors and each of the DIP Notes Creditors hereby severally but 
not jointly agrees to purchase from the Company on each Delayed Draw Borrowing Date 
in no more than four issuances, Delayed Draw Tranche A Notes and Delayed Draw 
Tranche B Notes (the “Delayed Draw Notes”) in an aggregate principal amount no greater 
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than the principal amount specified opposite such DIP Notes Creditor’s name in the 
relevant columns of the Tranche A Commitment Schedule and Tranche B Commitment 
Schedule (each such amount of Delayed Draw Notes on a Delayed Draw Borrowing Date, 
a “Delayed Draw Note Amount”). Amounts borrowed under this Section 2.01(a)(ii) and 
repaid or prepaid may not be reborrowed 

(B) If the applicable conditions set forth in this Agreement have been met, the 
sale and purchase of the Delayed Draw Notes pursuant to paragraph (b)(i) of this Section 
shall occur on such proposed Delayed Draw Borrowing Date, or such other date agreed by 
the Company, the Co-Administrative Agents and all of the DIP Notes Creditors. 

(C) The DIP Notes Creditors’ obligations hereunder are several and not joint 
obligations and no DIP Notes Creditor shall have any liability to any Person for the 
performance or non-performance of any obligation by any other DIP Notes Creditor 
hereunder. 

(b) Each Note shall be issued as part of a Borrowing consisting of Notes purchased by the DIP 
Notes Creditors ratably in accordance with their applicable Note Commitments; provided, however, that 
the failure of any DIP Notes Creditor to purchase any Note shall not in itself relieve any other DIP Notes 
Creditor of its obligation to purchase hereunder.  

(c) Subject to Sections 2.08, 2.15 and 2.29, each Borrowing comprised of Notes shall be 
comprised entirely of ABR Notes or Term SOFR Notes as the Company may request pursuant to Section 
2.03 and Section 2.10. 

(d) Sale and Purchase Procedures. 

(i) The sale and purchase of the Notes to be purchased by each DIP Notes Creditor 
shall occur at the offices of [●], at [1:00 p.m., New York time] (or such other time agreed in 
writing by the Required DIP Notes Creditors, the Co-Administrative Agents and the Company), at 
a closing on the Closing Date and on each Delayed Draw Borrowing Date, as applicable (each a 
“Closing”).  

(ii) At the relevant Closing the Company will cause to be registered in each DIP Notes 
Creditor’s name (or in the name of its nominee) on the DIP Notes Creditor Register each Initial 
Note or Delayed Draw Note to be purchased by such DIP Notes Creditor, dated as of the Closing 
Date or such Delayed Draw Borrowing Date, as the case may be, against deemed delivery by such 
DIP Notes Creditor of the purchase price therefor with payment of the purchase price by each DIP 
Notes Creditor to the Co-Administrative Agents made pursuant to Section 2.03(a), with  such 
payment to the Co-Administrative Agents satisfying such DIP Notes Creditor’s payment obligation 
under this Section 2.01(d). 

(iii) If at the relevant Closing the Company shall fail to cause any such Note to be 
registered on the DIP Notes Creditor Register, or any of the conditions specified in Article IV shall 
not have been satisfied, such DIP Notes Creditor shall, at its election, be relieved of all further 
obligations under this Agreement, without thereby waiving any rights such DIP Notes Creditor may 
have by reason of such failure or such nonfulfillment. 

(iv) At the relevant Closing, Initial Notes and Delayed Draw Notes, as applicable, shall 
be evidenced by electronic book-entry in the DIP Notes Creditor Register maintained by the 
Registrar and no certificated Notes will be issued. 
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SECTION 2.02 Term Loans.  

(a)  

(i) Initial Term Loans. Subject to the Orders, compliance with the procedures and 
terms set forth in Section 2.03 and the conditions set forth in Section 4.01, the DIP Fronting Creditor 
and each Specified Initial DIP Creditor, severally, but not jointly, agrees to make Initial Tranche A 
Loans (the “Initial Term Loans”) to the Company on the Closing Date, in a single draw 
denominated in Dollars in an amount not to exceed the aggregate amount set forth in the definition 
of “Initial Term Loan Commitment”.  Amounts borrowed under this Section 2.02(a)(i) and repaid 
or prepaid may not be reborrowed. 

(ii) Delayed Draw Term Loans. Subject to the Orders, compliance with the procedures 
and terms set forth in Section 2.03 and the conditions set forth in Section 4.02, each DIP Term 
Loan Creditor severally, but not jointly, agrees to make to the Company, Delayed Draw Tranche A 
Loans and Delayed Draw Tranche B Loans (the “Delayed Draw Term Loans”), in no more than 
four draws after the Closing Date and prior to the Delayed Draw Commitment Termination Date 
in accordance with the terms hereof, in an amount not to exceed the aggregate amount of the 
principal amount specified opposite such DIP Term Loan Creditor’s name in the relevant columns 
of the Tranche A Commitment Schedule and Tranche B Commitment Schedule (as such amounts 
may be reduced by any election of a DIP Creditor to convert any such Term Loan Commitments to 
Note Commitments).  Amounts borrowed under this Section 2.02(a)(ii) and repaid or prepaid may 
not be reborrowed.  

(b) Each Loan shall be made as part of a Borrowing consisting of Loans made by the DIP Term 
Loan Creditors ratably in accordance with their applicable Term Loan Commitments; provided, however, 
that the failure of any DIP Term Loan Creditor to make any Loan shall not in itself relieve any other DIP 
Term Loan Creditor of its obligation to lend hereunder.  

(c) The aggregate principal amount of the Borrowing comprised of Initial Term Loans shall 
be in an integral multiple of $1,000,000 and shall not be less than $5,000,000.     

(d) Subject to Sections 2.08, 2.15 and 2.29, each Borrowing of Term Loans shall be comprised 
entirely of ABR Term Loans or Term SOFR Term Loans as the Company may request pursuant to Section 
2.03 and Section 2.10. 

SECTION 2.03 Procedures.  

(a) In order to request a Borrowing, the Company shall provide the Co-Administrative Agents 
such Borrowing Request and/or Request Notice (a) in the case of a Term SOFR Borrowing, not later than 
1:00 p.m., New York City time, three (3) Business Days before a proposed Borrowing, and (b) in the case 
of an ABR Borrowing, not later than 11:00 a.m., New York City time, on the Business Day prior to the 
requested date of a proposed Borrowing.  Each such Borrowing Request and/or Request Notice shall be 
irrevocable, shall be in the form of a written Borrowing Request and/or Request Notice delivered to the Co-
Administrative Agents and shall specify the following information: (i) whether the Borrowing then being 
requested is to be a Term SOFR Borrowing or an ABR Borrowing; (ii) the date of such Borrowing (which 
shall be a Business Day); (iii) the number and location of the account to which funds are to be disbursed 
which shall be the DIP Funding Account; (iv) the amount of such Borrowing; and (v) if such Borrowing is 
to be a Term SOFR Borrowing, the Interest Period with respect thereto; provided, however, that, 
notwithstanding any contrary specification in any Borrowing Request, each requested Borrowing shall 
comply with the requirements set forth in Section 2.01 and Section 2.02.  If no election as to the Type of 
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Borrowing is specified in any such notice, then the requested Borrowing shall be an ABR Borrowing.  If 
no Interest Period with respect to any Term SOFR Borrowing is specified in any such notice, then the 
Company shall be deemed to have selected an Interest Period of one month’s duration.  The Co-
Administrative Agents shall promptly advise the applicable DIP Creditors of any notice given pursuant to 
this Section 2.03 (and the contents thereof), and of each DIP Creditor’s portion of the requested Borrowing. 
Each DIP Creditor shall make its applicable Loan and/or fund the principal amount of Notes for each 
Borrowing available to the Co-Administrative Agents not later than 12:00 p.m. (New York City time) on 
the Closing Date or a Delayed Draw Borrowing Date, as applicable, by wire transfer of same day funds in 
Dollars, at the principal office designated by the Co-Administrative Agents.  Upon satisfaction or waiver 
of the applicable conditions precedent specified herein, the Co-Administrative Agents shall make the 
proceeds of such Loans and/or Notes, as applicable, available to the Company on the Closing Date or a 
Delayed Draw Borrowing Date, as applicable, by causing an amount of same day funds in Dollars equal to 
the proceeds of all such Loans and/or Notes, as appliable, received by the Co-Administrative Agents from 
the DIP Creditors to be credited to the account of the Company to such account as may be designated to the 
Co-Administrative Agents by the Company (or as otherwise indicated in the Request Notice or Borrowing 
Request). 

(b) All Borrowings shall be made first, with respect to all Tranche A Commitments until all 
Tranche A Commitments have been fully utilized and, thereafter, with respect to Tranche B Commitments. 
Borrowings of (a) Initial Term Loans and Initial Notes and (b) Delayed Draw Term Loans and Delayed 
Draw Notes borrowed or issued on the same Delayed Draw Borrowing Date shall in each case be made 
ratably as between the Commitments with respect to Loans and Notes of the applicable Class and the Type 
to be made or issued, as applicable, and the Interest Periods and Types of all (x) Initial Term Loans and 
Initial Notes and (y) Delayed Draw Term Loans and Delayed Draw Notes borrowed or issued on the same 
Delayed Draw Borrowing Date shall in each case at all times be identical, including with respect to any 
subsequent extensions or conversions thereof. 

(c) On each Delayed Draw Borrowing Date, Borrowings comprised of Delayed Draw Term 
Loans and Delayed Draw Notes shall be made ratably between Delayed Draw Tranche A Loans and 
Delayed Draw Tranche A Notes (or Delayed Draw Tranche B Loans and Delayed Draw Tranche B Notes) 
and the aggregate principal amount of all Borrowings of Delayed Draw Term Loans and Delayed Draw 
Notes collectively on each Delayed Draw Borrowing Date shall be in an integral multiple of $1,000,000,  
shall not be greater than $100,000,000 and shall not be less than $50,000,000, or shall be equal to the 
remaining available balance of Delayed Draw Term Loan Commitments and Delayed Draw Note 
Commitments. 

SECTION 2.04 Evidence of Debt; Repayment of Loans and Notes. 

(a) The Company hereby unconditionally promises to pay to the Co-Administrative Agents 
for the account of each DIP Creditor the principal amount of each Term Loan and Note of such DIP Creditor 
as provided in Section 2.11. 

(b) Each DIP Creditor shall maintain in accordance with its usual practice an account or 
accounts evidencing the indebtedness of the Company to such DIP Creditor resulting from each Term Loan 
made or Note issued by such DIP Creditor from time to time, including the amounts of principal and interest 
payable and paid to such DIP Creditor from time to time under this Agreement. 

(c) Subject to Section 9.04(d) (and, with respect to Notes, Section 10.01), which shall control 
in all cases, the Co-Administrative Agents shall maintain accounts in which it will record (i) the amount of 
each Term Loan made or Note issued hereunder, the Class and Type thereof and, if applicable, the Interest 
Period applicable thereto, (ii) the amount of any principal or interest due and payable or to become due and 
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payable from the Company to each DIP Creditor hereunder and (iii) the amount of any sum received by the 
Co-Administrative Agents hereunder from the Company and each DIP Creditor’s share thereof. 

(d) Subject to Section 9.04(d) (and, with respect to Notes, Section 10.01), which shall control 
in all cases, the entries made in the accounts maintained pursuant to paragraphs (b) and (c) above shall be 
prima facie evidence of the existence and amounts of the obligations therein recorded; provided that the 
failure of any DIP Creditor or the Co-Administrative Agents to maintain such accounts or any error therein 
shall not in any manner affect the obligations of the Company to repay the Term Loans and Notes in 
accordance with their terms. 

SECTION 2.05 Fees and Premiums.  

(a) Undrawn Commitment Premium.  The Company agrees to pay to each DIP Creditor, 
through the Co-Administrative Agents, on the last Business Day of each month and on the Delayed Draw 
Commitment Termination Date, a commitment premium (a “Undrawn Commitment Premium”), initially 
equal to 4.00% per annum on the daily unused amount of the Commitment of such DIP Creditor (computed 
on the basis of the actual number of days elapsed over a year of 360 days) during the preceding month (or 
other period commencing with the Closing Date or the last date for which the Undrawn Commitment 
Premium was paid and ending with the Delayed Draw Commitment Termination Date), which shall be 
payable in cash, subject to the entry of the Interim Order. 

(b) Co-Administrative Agents Fees. The Company agrees to pay to the Co-Administrative 
Agents, for each Co-Administrative Agent’s own account, the fees and payments described in the 
Administration Fee Letter, on the terms and in the amounts set forth therein.  

(c) Fronting Fee. The Company agrees to pay to the Co-Administrative Agents, for the 
account of the DIP Fronting Creditor, the administrative fee described in the Fronting Fee Letter, on the 
terms and in the amount set forth therein. 

(d) Upfront Premiums.    

(i) On the Closing Date, the Company agrees to pay the Co-Administrative Agents, 
for the account of the DIP Fronting Creditor and the Specified Initial DIP Creditors, as applicable, 
an upfront premium in an amount equal to 4.00% of the aggregate amount of such DIP Term Loan 
Creditor’s Term Loan Commitments on the Closing Date (the “Term Loan Upfront Premium”), 
which shall be fully earned and payable in cash on the Closing Date, subject to the entry of the 
Interim Order.  

(ii) On the Closing Date, the Company agrees to pay the Co-Administrative Agents, 
for the account of each DIP Creditor holding Note Commitments as of the Closing Date (other than 
a Defaulting DIP Creditor), an upfront premium in an amount equal to 4.00% of the aggregate 
amount of such DIP Creditor’s Note Commitments on the Closing Date (the “Notes Upfront 
Premium” and, together with the Term Loan Upfront Premium, the “Upfront Premiums”), which 
shall be fully earned and payable in cash on the Closing Date, subject to the entry of the Interim 
Order.  

(e) Backstop Premium. On the Closing Date, the Company agrees to pay (i) to the Co-
Administrative Agents, for the account of (A) the DIP Fronting Creditor, a backstop premium in an amount 
equal to 3.00% of the aggregate amount of each Commitment Party’s (other than the Specified Initial DIP 
Creditors’) commitments with respect to Loans under the DIP Commitment Letter as of the date of the DIP 
Commitment Letter and (B) the Specified Initial DIP Creditors, a backstop premium in an amount equal to 
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3.00% of the aggregate amount of the Specified Initial DIP Creditors’ commitments with respect to Loans 
under the DIP Commitment Letter as of the date of the DIP Commitment Letter and (ii) to the Co-
Administrative Agents, for the account of each DIP Notes Creditor a backstop premium in an amount equal 
to 3.00% of the aggregate amount of each Commitment Party’s commitments with respect to Notes under 
the DIP Commitment Letter as of the date of the DIP Commitment Letter (collectively, the “Backstop 
Premium”), which shall be fully earned as of the date of the DIP Commitment Letter and which shall be 
payable in cash on the Closing Date, subject to the entry of the Interim Order. 

(f) Exit Premium. On the Plan Effective Date and the Maturity Date, the Company agrees to 
pay to the Co-Administrative Agents, for the account of each DIP Creditor, an exit premium in an amount 
equal to 3.00% of the aggregate amount of such DIP Creditor’s outstanding Loans and/or Notes as of the 
Plan Effective Date (the “Exit Premium”), payable in cash on the earlier of the Plan Effective Date and the 
Maturity Date; provided that no Exit Premium shall be payable with respect to any Tranche A Loans and 
Tranche A Notes to the extent repayment thereof is offset with obligations owed in respect of any 
subscription for the purchase of equity in the reorganized Debtors on the effective date of an Acceptable 
Plan of Reorganization, as described in the first proviso to Section 2.11. 

(g) All fees, discounts and premiums shall be paid on the dates due, in immediately available 
funds, to the Co-Administrative Agents for distribution, if and as appropriate, among the DIP Creditors.  
The Company and the DIP Creditors agree that the fees, discounts and premiums paid hereunder (i) are 
paid without set-off or counterclaim, (ii) once paid, shall not be refundable under any circumstances and 
(iii) for U.S. federal, and applicable state and local, income tax purposes, the Company and the DIP 
Creditors shall treat (A) each of the Term Loans and Notes as indebtedness, (B) each of the Backstop 
Premium and any Undrawn Commitment Premium, respectively, as a premium paid in respect of the 
issuance of a put option in respect of the Term Loan Commitment and Note Commitment, respectively, and 
(C) the Upfront Premium as reducing the issue price of the Term Loans and Notes issued in connection 
therewith, and the Company and the DIP Creditors shall not take any inconsistent position on any tax return, 
unless required to do so pursuant to a change in law following the date hereof or a “determination” as 
defined under Section 1313 of the Code. 

SECTION 2.06 Interest. 

(a) Subject to the provisions of Section 2.07, the Term Loans or the Notes comprising each 
ABR Borrowing shall bear interest (in the case of ABR Term Loans or ABR Notes bearing interest based 
upon the Prime Rate, computed on the basis of the actual number of days elapsed over a year of 365 or 366 
days, as applicable, and in all other cases, computed on the basis of the actual number of days elapsed over 
a year of 360 days at all times and calculated from and including the date of such Borrowing to but excluding 
the date of repayment or conversion thereof), at a rate per annum equal to the Alternate Base Rate plus the 
Applicable Margin. 

(b) Subject to the provisions of Section 2.07, the Term Loans or the Notes comprising each 
Term SOFR Borrowing shall bear interest (computed on the basis of the actual number of days elapsed over 
a year of 360 days) at a rate per annum equal to the Term SOFR for the Interest Period in effect for such 
Borrowing plus the Applicable Margin.  

(c) Interest on each Loan and each Note shall be payable by the Company on the Interest 
Payment Dates applicable to such Loan or such Note except as otherwise provided in this Agreement.  The 
applicable Alternate Base Rate or Term SOFR for each Interest Period or day within an Interest Period, as 
the case may be, shall be determined by the Co-Administrative Agents, and such determination shall be 
conclusive absent manifest error. 
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SECTION 2.07 Default Interest.  If any Event of Default under Article VII has occurred and is 
continuing, then, from the date of such Event of Default and for so long as such Event of Default is 
continuing, to the extent permitted by law, all amounts not paid when due under this Agreement and the 
other Credit Documents shall bear interest (after as well as before judgment), payable by the Company on 
demand, (a) in the case of principal, at the rate otherwise applicable to such Loan or such Note pursuant to 
Section 2.06 plus 2.00% per annum and (b) in all other cases, at a rate per annum (computed on the basis 
of the actual number of days elapsed over a year of 365 or 366 days, as the case may be, when determined 
by reference to the Prime Rate and over a year of 360 days at all other times) equal to the rate that would 
be applicable to an ABR Loan or ABR Note plus 2.00% per annum (such 2.00% rate referred to in clauses 
(a) and (b), the “Default Rate”). 

SECTION 2.08 Alternate Rate of Interest.   

(a) Subject to Section 2.29, in the event, and on each occasion, that on the day two (2) Business 
Days prior to the commencement of any Interest Period for a Term SOFR Borrowing the Co-Administrative 
Agents shall have determined that Dollar deposits in the principal amounts of the Term Loans or the Notes 
comprising such Borrowing are not generally available, or that the rates at which such Dollar deposits are 
being offered will not adequately and fairly reflect the cost to the majority of DIP Creditors of making or 
maintaining Term SOFR Term Loans or Term SOFR Notes during such Interest Period, or that reasonable 
means do not exist for ascertaining the Term SOFR, the Co-Administrative Agents shall, as soon as 
practicable thereafter, give written or fax notice of such determination to the Company and the DIP 
Creditors.  In the event of any such determination, until the Co-Administrative Agents shall have advised 
the Company and the DIP Creditors that the circumstances giving rise to such notice no longer exist, any 
request by a Company for a Term SOFR Borrowing pursuant to Section 2.03 or 2.10 shall be deemed to be 
a request for an ABR Borrowing.  Each determination by the Co-Administrative Agents under this Section 
2.08 shall be conclusive absent manifest error. 

(b) Subject to Section 2.29, if on or before the first day of any Interest Period for any Term 
SOFR Borrowing (i) the Co-Administrative Agents determines in good faith that, for any reason, adequate 
and reasonable means do not exist for determining the Term SOFR (including without limitation, the 
unavailability of matching deposits in the applicable currency) or (ii) such rate will not accurately reflect 
the cost to the DIP Creditors of funding Term SOFR Borrowings for such Interest Period, the Co-
Administrative Agents shall give written notice (in reasonable detail) of such determination and of the basis 
therefor to the Company and the DIP Creditors, whereupon until the Co-Administrative Agents notifies the 
Company and DIP Creditors that the circumstances giving rise to such suspension no longer exist (which 
the Co-Administrative Agents shall do promptly after each Co-Administrative Agent determines that such 
circumstances do not exist), (A) the obligations of the DIP Creditors to make, continue or convert Term 
Loans or Notes as or into such Term SOFR Term Loans or such Term SOFR Notes, as applicable, or to 
convert ABR Borrowings into such Term SOFR Borrowings, shall be suspended and (B) each Term SOFR 
Borrowing will automatically on the last day of the then existing Interest Period therefor, convert into an 
ABR Borrowing. 

SECTION 2.09 Termination and Reduction of Commitments.   

(a) The Initial Term Loan Commitments and Initial Note Commitments shall automatically 
and permanently terminate upon the making of the Initial Term Loans and/or issuance of the Initial Notes 
on the Closing Date.  

(b) The Delayed Draw Term Loan Commitment of each applicable DIP Creditor shall be 
automatically and permanently reduced by the aggregate amount of Delayed Draw Term Loans funded by 
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such DIP Creditor. The remaining Delayed Draw Term Loan Commitment of each DIP Creditor shall 
automatically and permanently terminate on the Delayed Draw Commitment Termination Date. 

(c) The Delayed Draw Note Commitment of each applicable DIP Creditor shall be 
automatically and permanently reduced by the aggregate amount of Delayed Draw Notes purchased by such 
DIP Creditor. The remaining Delayed Draw Note Commitment of each DIP Creditor shall automatically 
and permanently terminate on the Delayed Draw Commitment Termination Date. 

SECTION 2.10 Conversion and Continuation of Borrowings.  The Company shall have the right 
at any time upon prior irrevocable Interest Election Notice to the Co-Administrative Agents  not later than 
1:00 p.m., New York City time, three (3) Business Days prior to conversion, to convert any Term SOFR 
Borrowing into an ABR Borrowing,   not later than 1:00 p.m., New York City time, three (3) Business Days 
prior to conversion or continuation, to convert any ABR Borrowing into a Term SOFR Borrowing or to 
continue any Term SOFR Borrowing as a Term SOFR Borrowing for an additional Interest Period, and  not 
later than 1:00 p.m., New York City time, three (3) Business Days prior to conversion, to convert the 
Interest Period with respect to any Term SOFR Borrowing to another permissible Interest Period, subject 
in each case to the following: 

(i) each conversion or continuation shall be made pro rata among the applicable DIP 
Creditors in accordance with the respective principal amounts of the Term Loans or the Notes 
comprising the converted or continued Borrowing; 

(ii) the Interest Periods and Types of any Loans and Notes that have been borrowed or 
issued on the same date shall at all times be identical, including with respect to any subsequent 
extensions or conversions thereof; 

(iii) each conversion shall be effected by each DIP Creditor and the Co-Administrative 
Agents by recording for the account of such DIP Creditor the new Borrowing of such DIP Creditor 
resulting from such conversion, and accrued interest on any Term SOFR Loan or on any Term 
SOFR Note (or, in each case, a portion thereof) being converted shall be paid by the Company at 
the time of conversion; 

(iv) if any Term SOFR Borrowing is converted at a time other than the end of the 
Interest Period applicable thereto, the Company shall pay, upon demand, any amounts due to the 
DIP Creditors pursuant to Section 2.16; 

(v) any portion of a Borrowing maturing or required to be repaid in less than one 
month may not be converted into or continued as a Term SOFR Borrowing; 

(vi) any portion of a Term SOFR Borrowing that cannot be converted into or continued 
as a Term SOFR Borrowing by reason of the immediately preceding clause shall be automatically 
converted at the end of the Interest Period in effect for such Borrowing into an ABR Borrowing; 

(vii) no Interest Period may be selected for any Term SOFR Borrowing that would end 
later than the Scheduled Maturity Date occurring on or after the first day of such Interest Period if, 
after giving effect to such selection, the aggregate outstanding amount of the Term SOFR 
Borrowings comprised of Term Loans or of Notes, as applicable, with Interest Periods ending on 
or prior to the applicable date would not be at least equal to the principal amount of applicable 
Term SOFR Borrowings to be paid on such date; and 

(viii) upon notice to the Company from the Co-Administrative Agents given at the 
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request of the Required DIP Creditors, after the occurrence and during the continuance of a Default 
or Event of Default, no outstanding Loan or Note may be converted into, or continued as, a Term 
SOFR Loan or a Term SOFR Note, as applicable. 

Each notice pursuant to this Section 2.10 shall be irrevocable and shall refer to this Agreement and 
specify (i) the identity and amount of the Borrowing that the Company request be converted or continued, 
(ii) whether such Borrowing is to be converted to or continued as a Term SOFR Borrowing or an 
ABR Borrowing, (iii) if such notice requests a conversion, the date of such conversion (which shall be a 
Business Day) and (iv) if such Borrowing is to be converted to or continued as a Term SOFR Borrowing, 
the Interest Period with respect thereto.  If no Interest Period is specified in any such notice with respect to 
any conversion to or continuation as a Term SOFR Borrowing, the Company shall be deemed to have 
selected an Interest Period of one month’s duration. The Co-Administrative Agents shall advise the DIP 
Creditors of any notice given pursuant to this Section 2.10 and of each DIP Creditor’s portion of any 
converted or continued Borrowing.  If the Company shall not have given notice in accordance with this 
Section 2.10 to continue any Borrowing into a subsequent Interest Period (and shall not otherwise have 
given notice in accordance with this Section 2.10 to convert such Borrowing), such Borrowing shall, at the 
end of the Interest Period applicable thereto (unless repaid pursuant to the terms hereof), automatically be 
converted to an ABR Borrowing. 

SECTION 2.11 Repayment of Borrowings.  To the extent not previously paid, all Term Loans 
and Notes shall be due and payable in full in cash on the Maturity Date, respectively, together with accrued 
and unpaid interest on the principal amount to be paid to but excluding the date of payment; provided that 
any Acceptable Plan of Reorganization (or any other plan of reorganization in the Chapter 11 Cases that 
provides for equity to be issued pursuant to an equity rights offering or similar arrangement and/or through 
the equitization of claims) shall provide each DIP Creditor holding Tranche A Loans or Tranche A Notes 
with the right, exercisable prior to the disclosure statement hearing for such plan, and established by and 
conditioned upon consummation thereof (which consummation, for the avoidance of doubt, shall occur 
only following approval by the Bankruptcy Court), to subscribe for the purchase of equity in the reorganized 
Debtors on the effective date of such plan at a price equivalent to the price established pursuant to the equity 
rights offering (or similar arrangement, as applicable) in connection therewith, and subject to the same 
dilution terms as such equity rights offering (or similar) shares, up to the principal amount of any 
Obligations then owing in respect of such Tranche A Loans and/or Tranche A Notes held by such DIP 
Creditor, and with the purchase price for such equity to be satisfied on the effective date of such plan by 
offset against repayment of the applicable portion of such Obligations; provided further that on the Maturity 
Date, any DIP Creditor may elect, pursuant to a notice reasonably acceptable to the Administrative Agent, 
to offset the Obligations owed to it under the DIP Facility (including with respect to any Fees or Premiums 
but after any offset described in the preceding proviso) against any payment obligations it may have with 
respect to any equity rights offering or similar arrangement or agreement to be consummated pursuant to 
any Acceptable Plan of Reorganization on the Plan Effective Date or any other plan of reorganization.  All 
repayments pursuant to this Section 2.11 shall be subject to Section 2.16. 

SECTION 2.12 Voluntary Prepayments. 

(a) The Company shall have the right at any time and from time to time to prepay any 
Borrowing, in whole or in part by providing a Prepayment Notice, upon at least three (3) Business Days’ 
prior written notice in the case of Term SOFR Loans or Term SOFR Notes, or written notice at least one 
(1) Business Day prior to the date of prepayment in the case of ABR Loans or ABR Notes, to the Co-
Administrative Agents before 1:00 p.m., New York City time; provided that each partial prepayment shall 
be in an amount that is an integral multiple of $1,000,000 and not less than $1,000,000. 
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(b) Each notice of prepayment shall specify the prepayment date and the principal amount of 
each Borrowing (or portion thereof) to be prepaid, shall be irrevocable and shall commit the Company to 
prepay such Borrowing by the amount stated therein on the date stated therein.  All prepayments under this 
Section 2.12 shall be subject to Section 2.16.  All prepayments under this Section 2.12 shall be accompanied 
by accrued and unpaid interest on the principal amount to be prepaid to but excluding the date of payment. 

SECTION 2.13 Mandatory Prepayments.   

(a) Not later than the fifth Business Day following the receipt by the Company or any 
Restricted Subsidiary (or by any other Person on account of an Asset Sale by the Company or any Restricted 
Subsidiary) of Net Cash Proceeds in respect of any Asset Sale, the Company shall apply 100% of the Net 
Cash Proceeds received with respect thereto to prepay outstanding Term Loans and Notes in accordance 
with Section 2.13(e). 

(b) In the event that the Company or any Restricted Subsidiary (or any other Person at the 
direction of the Company or a Restricted Subsidiary) shall receive Net Cash Proceeds from the issuance or 
incurrence of Indebtedness for money borrowed by the Company or any such Restricted Subsidiary (other 
than any cash proceeds from the issuance of Indebtedness for money borrowed permitted pursuant to 
Section 6.01), the Company shall on the Business Day of receipt of such Net Cash Proceeds, apply an 
amount equal to 100% of such Net Cash Proceeds to prepay outstanding Term Loans and Notes in 
accordance with Section 2.13(e). 

(c) In the event that the Company or any Restricted Subsidiary (or any other Person at the 
direction of the Company or a Restricted Subsidiary) shall receive Net Cash Proceeds from any Casualty 
Event Receipt, the Company shall not later than the second Business Day following the receipt of such Net 
Cash Proceeds by the Company or such Restricted Subsidiary, apply an amount equal to 100% of such Net 
Cash Proceeds to prepay outstanding Term Loans and Notes in accordance with Section 2.13(e). 

(d) [reserved]. 

(e) Mandatory prepayments under this Section 2.13 shall be applied ratably to all then 
outstanding Loans and Notes. 

(f) The Company shall deliver to the Co-Administrative Agents, at the time of each 
prepayment required under this Section 2.13, (i) a certificate signed by a Responsible Officer of the 
Company setting forth in reasonable detail the calculation of the amount of such prepayment and (ii) by 
1:00 p.m., New York City time, at least five (5) Business Days prior written notice of such prepayment.  
Each notice of prepayment shall specify the prepayment date, the Type of each Loan and/or Note being 
prepaid and the principal amount of each Loan and/or each Note (or, in each case, a portion thereof) to be 
prepaid.  All prepayments of Borrowings under this Section 2.13 shall be subject to Section 2.16, and shall 
be accompanied by accrued and unpaid interest on the principal amount to be prepaid to but excluding the 
date of payment. 

(g) [reserved]. 

(h) Notwithstanding the foregoing provisions of this Section 2.13, (i) in the case of any 
mandatory prepayment of the Term Loans and/or the Notes (other than a mandatory prepayment pursuant 
to Section 2.13(b)), any DIP Term Loan Creditor or any DIP Notes Creditor, as applicable, may waive by 
written notice to the Company and the Co-Administrative Agents on or before 1:00 p.m., New York City 
time, one (1) Business Day prior to the date on which such mandatory prepayment would otherwise be 
required to be made hereunder the right to receive its respective portion of such mandatory prepayment of 
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the Term Loans and/or the Notes then outstanding, (ii) if any DIP Creditor elects to waive the right to 
receive the amount of such mandatory prepayment, all of the amount that otherwise would have been 
applied to mandatorily prepay the Term Loans and/or Notes of such DIP Creditor shall be offered by the 
Company to repay the remaining Term Loans and/or Notes  of the non-waiving DIP Creditors on a pro rata 
basis, based on the respective outstanding principal amounts of all of the Term Loans and Notes of the non-
waiving DIP Creditors, (iii) if and to the extent any such non-waiving DIP Creditor does not elect by written 
notice to the Company and the Co-Administrative Agents within three Business Days following the date 
on which the offer is made pursuant to clause (ii) above to accept such offer, such DIP Creditor shall be 
deemed to have rejected such offer, and (iv) to the extent there are any prepayment amounts remaining after 
the foregoing application, such amounts shall be paid promptly by the Co-Administrative Agents to the 
Company (any amounts returned to the Company pursuant to this clause (iv), “Declined Amounts”). 

SECTION 2.14 Reserve Requirements; Change in Circumstances.  

(a) Notwithstanding any other provision of this Agreement, if any Change in Law affecting 
any DIP Creditor or any lending office of such DIP Creditor’s holding company, if any, shall (i) impose, 
modify or deem applicable any reserve, special deposit, compulsory loan, insurance charge or similar 
requirement against assets of, deposits with or for the account of or credit extended by any DIP Creditor, 
(ii) subject the Co-Administrative Agents, any DIP Creditor to any Taxes in connection with this 
Agreement or any Loan, Note or Commitment made hereunder or its deposits, reserves, other liabilities or 
capital attributable thereto, or change the basis of taxation payments in respect thereof (except, in each case, 
(A) for Indemnified Taxes or Other Taxes indemnified pursuant to Section 2.20, (B) Taxes described in 
clauses (b) through (d) of the definition of Excluded Taxes and (C) Connection Income Taxes) or 
(iii) impose on such DIP Creditor any other condition affecting this Agreement or Term SOFR Term Loans 
made by such DIP Creditor or participation therein, and the result of any of the foregoing shall be to increase 
the cost (other than Taxes) to such DIP Creditor of making or maintaining any Term SOFR Loan, then the 
Company will pay to such DIP Creditor upon demand such additional amount or amounts as will 
compensate such DIP Creditor for such additional costs incurred or reduction suffered. 

(b) If any DIP Creditor shall have determined that any Change in Law regarding any capital 
or liquidity requirements has or would have the effect of reducing the rate of return on such DIP Creditor’s 
capital or on the capital of such DIP Creditor’s holding company, if any, as a consequence of this Agreement 
or the Term Loans made or Notes purchased to a level below that which such DIP Creditor or such DIP 
Creditor’s holding company could have achieved but for such Change in Law (taking into consideration 
such DIP Creditor’s policies and the policies of such DIP Creditor’s holding company with respect to capital 
adequacy), then from time to time the Company shall pay to such DIP Creditor such additional amount or 
amounts as will compensate such DIP Creditor or such DIP Creditor’s holding company for any such 
reduction suffered. 

(c) A certificate of a DIP Creditor setting forth in reasonable detail the calculation of the 
amount or amounts necessary to compensate such DIP Creditor or its holding company, as applicable, as 
specified in paragraph (a) or (b) above shall be delivered to the Company and shall be conclusive absent 
manifest error.  The Company shall pay such DIP Creditor the amount shown as due on any such certificate 
delivered by it within 10 days after its receipt of the same. 

(d) Failure or delay on the part of any DIP Creditor to demand compensation pursuant to this 
Section 2.14 for any increased costs incurred or reduction suffered in amounts received or receivable or 
reduction in return on capital shall not constitute a waiver of such DIP Creditor’s right to demand such 
compensation; provided that the Company shall not be under any obligation to compensate any DIP 
Creditor under paragraph (a) or (b) above with respect to increased costs incurred or reductions suffered 
more than 180 days prior to the date such DIP Creditor notifies the Company of the Change in Law giving 
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rise to such increased costs or reductions and of such DIP Creditor’s intention to claim compensation 
therefor; provided, further, that the foregoing limitation shall not apply to any increased costs or reductions 
arising out of the retroactive application of any Change in Law within such 180-day period. 

SECTION 2.15 Change in Legality. 

(a) Notwithstanding any other provision of this Agreement, if any Change in Law shall make 
it unlawful for any DIP Creditor to make or maintain any Term SOFR Loan or any Term SOFR Note or to 
give effect to its obligations as contemplated hereby with respect to any Term SOFR Loan or any Term 
SOFR Note, then, by written notice to the Company and to the Co-Administrative Agents: 

(i) such DIP Creditor may declare that Term SOFR Term Loans and Term SOFR 
Notes will not thereafter (for the duration of such unlawfulness) be made or purchased, as 
applicable, by such DIP Creditor hereunder (or be continued for additional Interest Periods) and 
ABR Term Loans and ABR Notes will not thereafter (for such duration) be converted into Term 
SOFR Term Loans and ABR Notes, whereupon any request for a Term SOFR Borrowing (or to 
convert an ABR Borrowing to a Term SOFR Borrowing or to continue a Term SOFR Borrowing 
for an additional Interest Period) shall, as to such DIP Creditor only, be deemed a request for an 
ABR Loan or ABR Note, as applicable, (or a request to continue an ABR Loan or ABR Note as 
such or to convert a Term SOFR Loan or Term SOFR Note into an ABR Loan or ABR Note, as 
the case may be), unless such declaration shall be subsequently withdrawn; and 

(ii) such DIP Creditor may require that all outstanding Term SOFR Term Loans or 
Term SOFR Notes made or purchased, as applicable, by it be converted to ABR Term Loans or 
ABR Notes, as applicable, in which event all such Term SOFR Term Loans or Term SOFR Notes 
shall be automatically converted to ABR Term Loans or ABR Notes, as applicable, as of the 
effective date of such notice as provided in paragraph (b) below. 

In the event any DIP Creditor shall exercise its rights under clause (i) or (ii) above, all payments and 
prepayments of principal that would otherwise have been applied to repay the Term SOFR Term Loans or 
the Term SOFR Notes that would have been made or purchased, as applicable, by such DIP Creditor or the 
converted Term SOFR Term Loans or Term SOFR Notes of such DIP Creditor shall instead be applied to 
repay the ABR Term Loans or ABR Notes made or purchased, as applicable, by such DIP Creditor in lieu 
of, or resulting from the conversion of, such Term SOFR Term Loans or such Term SOFR Notes. 

(b) For purposes of this Section 2.15, a notice to the Company by any DIP Creditor shall be 
effective as to each Term SOFR Loan or each Term SOFR Note made or purchased, as applicable, by such 
DIP Creditor, if lawful, on the last day of the Interest Period then applicable to such Term SOFR Loan or 
such Term SOFR Note; in all other cases such notice shall be effective on the date of receipt by the 
Company. 

SECTION 2.16 Breakage.  The Company shall indemnify each DIP Creditor against any loss 
(other than a loss of applicable margin or profits) or expense that such DIP Creditor may sustain or incur 
as a consequence of (a) any event, other than a default by such DIP Creditor in the performance of its 
obligations hereunder, which results in (i) such DIP Creditor receiving or being deemed to receive any 
amount on account of the principal of any Term SOFR Loan or any Term SOFR Note prior to the end of 
the Interest Period in effect therefor, (ii) the conversion of any Term SOFR Loan or any Term SOFR Note 
to an ABR Loan or an ABR Note, as applicable, or the conversion of the Interest Period with respect to any 
Term SOFR Loan or Term SOFR Note, in each case other than on the last day of the Interest Period in 
effect therefor, or (iii) any Term SOFR Loan to be made by or any Term SOFR Note to be purchased by 
such DIP Creditor (including any Term SOFR Loan or Term SOFR Note to be made or purchased, as 
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applicable, pursuant to a conversion or continuation under Section 2.10) not being made after notice of such 
Loan or such Note shall have been given by the Company hereunder (any of the events referred to in this 
clause (a) being called a “Breakage Event”) or (b) any default in the making of any payment or prepayment 
required to be made hereunder.  In the case of any Breakage Event, such loss shall include an amount equal 
to the excess, as reasonably determined by such DIP Creditor, of (i) its cost of obtaining funds for the Term 
SOFR Loan or the Term SOFR Note that is the subject of such Breakage Event for the period from the date 
of such Breakage Event to the last day of the Interest Period in effect (or that would have been in effect) 
for such Loan or such Note over (ii) the amount of interest likely to be realized by such DIP Creditor in 
redeploying the funds released or not utilized by reason of such Breakage Event for such period.  A 
certificate of any DIP Creditor setting forth in reasonable detail the calculation of any amount or amounts 
which such DIP Creditor is entitled to receive pursuant to this Section 2.16 shall be delivered to the 
Company and shall be conclusive absent manifest error. 

SECTION 2.17 Pro Rata Treatment.  Subject to the express provisions of this Agreement which 
require, or permit, differing payments to be made to Non-Defaulting DIP Creditors as opposed to Defaulting 
DIP Creditors, and as required under Section 2.15, each Borrowing, each payment or prepayment of 
principal of any Borrowing, each payment of interest on the Term Loans, each payment of interest on the 
Notes, each reduction of the applicable Class of Commitments and each conversion of any Borrowing to or 
continuation of any Borrowing as a Borrowing of any Type shall be allocated pro rata among the DIP 
Creditors in accordance with their respective applicable Commitments (or, if such Commitments shall have 
expired or been terminated, in accordance with the respective principal amounts of their outstanding Term 
Loans or Notes).  Any repayment of Loans and Notes on any date shall be ratably as between the Loans 
and Notes of the applicable Class and any prepayment of Loans and Notes that have been borrowed or 
issued on the same date shall at all times be made ratably as between such Loans and Notes 

SECTION 2.18 Sharing.  Each DIP Creditor agrees that if it shall, through the exercise of a right 
of banker’s lien, setoff or counterclaim against the Company or any other Credit Party, or pursuant to a 
secured claim under Section 506 of the Bankruptcy Code or other security or interest arising from, or in 
lieu of, such secured claim, received by such DIP Creditor under any applicable bankruptcy, insolvency or 
other similar law or otherwise, or by any other means, obtain payment (voluntary or involuntary) in respect 
of any Loan or Note as a result of which the unpaid principal portion of its Loans or Notes shall be 
proportionately less than the unpaid principal portion of the Loans or Notes of any other DIP Creditor, it 
shall be deemed simultaneously to have purchased from such other DIP Creditor at face value, and shall 
promptly pay to such other DIP Creditor the purchase price for, a participation in the Loans or Notes of 
such other DIP Creditor, so that the aggregate unpaid principal amount of the Loans or Notes and 
participations in Loans or Notes held by each DIP Creditor shall be in the same proportion to the aggregate 
unpaid principal amount of all Loans or Notes then outstanding as the principal amount of its Loans or 
Notes prior to such exercise of banker’s lien, setoff or counterclaim or other event was to the principal 
amount of all Loans or Notes outstanding prior to such exercise of banker’s lien, setoff or counterclaim or 
other event; provided that (i) if any such purchase or purchases or adjustments shall be made pursuant to 
this Section 2.18 and the payment giving rise thereto shall thereafter be recovered, such purchase or 
purchases or adjustments shall be rescinded to the extent of such recovery and the purchase price or prices 
or adjustment restored without interest, and (ii) the provisions of this Section 2.18 shall not be construed to 
apply to any payment made by the Company pursuant to and in accordance with the express terms of this 
Agreement or any payment obtained by a DIP Creditor as consideration for the assignment of or sale of a 
participation in any of its Term Loans or Notes (to the extent permitted) to any assignee or participant, other 
than to the Company or any of its Restricted Subsidiaries (as to which the provisions of this Section 2.18 
shall apply), other than as permitted pursuant to Section 9.04 and/or Section 10.02.  The Company expressly 
consents to the foregoing arrangements and agrees that any DIP Creditor holding a participation in a Loan 
deemed to have been so purchased may exercise any and all rights of banker’s lien, setoff or counterclaim 
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with respect to any and all moneys owing by the Company to such DIP Creditor by reason thereof as fully 
as if such DIP Creditor had made a Loan directly to the Company in the amount of such participation. 

SECTION 2.19 Payments. 

(a) The Company shall make each payment (including principal of or interest on any 
Borrowing or any Fees or other amounts) hereunder and under any other Credit Document not later than 
1:00 p.m., New York City time, on the date when due in immediately available Dollars, without setoff, 
defense or counterclaim.  Any amounts received after such time on any date shall be deemed to have been 
received on the next succeeding Business Day for purposes of calculating the amounts due hereunder.  Each 
such payment shall be made to the Co-Administrative Agents at Acquiom’s offices at 950 17th Street, Suite 
1400, Denver, CO 80202 or such other location as the Co-Administrative shall direct.  The Co-
Administrative Agents shall promptly distribute to each DIP Creditor any payments received by the Co-
Administrative Agents on behalf of such DIP Creditor. 

(b) Except as otherwise expressly provided herein, whenever any payment (including principal 
of or interest on any Borrowing or any Fees and Premiums or other amounts) hereunder or under any other 
Credit Document shall become due, or otherwise would occur, on a day that is not a Business Day, such 
payment may be made on the next succeeding Business Day, and such extension of time shall in such case 
be included in the computation of interest or Fees and Premiums, if applicable. 

(c) Unless the Co-Administrative Agents shall have received notice from the Company prior 
to the date on which any payment is due to the Co-Administrative Agents for the account of any DIP 
Creditors hereunder that the Company will not make such payment, the Co-Administrative Agents may 
assume that the Company has made such payment on such date in accordance herewith and may, in reliance 
upon such assumption, distribute to the DIP Creditors, the amount due.  In such event, if the Company has 
not in fact made such payment, then each of the DIP Creditors severally agrees to repay to the Co-
Administrative Agents forthwith on demand the amount so distributed to such DIP Creditor, with interest 
thereon, for each day from and including the date such amount is distributed to it to but excluding the date 
of payment to the Co-Administrative Agents, at the greater of the Federal Funds Effective Rate and a rate 
determined by the Co-Administrative Agents to represent its cost of overnight or short term funds (which 
determination shall be conclusive absent manifest error).  

(d) If a payment (whether as a payment, prepayment or repayment of principal, interest, fees 
or otherwise; individually and collectively, a “Improper Payment”)) is made by the Co-Administrative 
Agents (or their Affiliates) in error (as determined by the Co-Administrative Agents in their sole discretion 
and whether known to the recipient or not) or if a DIP Creditor, Credit Party or another recipient of funds 
is not otherwise entitled to receive such funds at such time of such Improper Payment or from such Person 
in accordance with the Credit Documents (each such DIP Creditor, Credit Party or other recipient, as 
applicable, an “Improper Recipient”), then such Improper Recipient shall forthwith on demand repay to 
the Co-Administrative Agents the portion of such Improper Payment that was made in error (or otherwise 
not intended (as determined by the Co-Administrative Agents in their sole discretion) to be received) in 
same day funds, together with interest thereon in respect of each day from and including the date such 
Improper Payment was made available by the Co-Administrative Agents (or their Affiliate) to such 
Improper Recipient to the date such Improper Payment is repaid to the Co-Administrative Agents (or their 
Affiliate) in same day funds at (i) in the case of any Improper Recipient that is a Credit Party (or its 
Affiliates), at a rate per annum (computed on the basis of the actual number of days elapsed over a year of 
365 or 366 days, as the case may be, when determined by reference to the Prime Rate and over a year of 
360 days at all other times) equal to the rate that would be applicable to an ABR Loan or an ABR Note, and 
(ii) in the case of any other Improper Recipient, the greater of the Federal Funds Effective Rate, a rate 
determined by the Co-Administrative Agents to represent its cost of overnight or short term funds and a 
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rate determined by the Co-Administrative Agents in accordance with banking industry rules on interbank 
compensation from time to time in effect (which determination shall be conclusive absent manifest error).  
Each Improper Recipient hereby authorizes the Co-Administrative Agents and any other party hereto that 
is not an Improper Recipient (or its Affiliate), as applicable, to set off and apply any and all amounts at any 
time owing to such Improper Recipient under this Agreement or any other Credit Document against any 
Improper Payments due to the Co-Administrative Agents or any other party hereto, as applicable. Each 
Improper Recipient and  other party hereto shall not assert any right or claim to the Improper Payment, and 
hereby waives any claim, counterclaim, defense or right of set-off or recoupment with respect to any 
demand, claim or counterclaim by the Co-Administrative Agents for the return of any Improper Payments 
received, including without limitation waiver of defense based on “discharge for value” or any similar 
doctrine or any other claim of entitlement to any portion of an Improper Payment that the Co-Administrative 
Agents, in its sole discretion, determines was made in error.  

(e) Each Improper Recipient hereby further agrees that if it receives an Improper Payment 
from the Co-Administrative Agents (or any of their Affiliates) (x) that is in a different amount than, or on 
a different date from, that specified in a notice of payment or other communication sent by the Co-
Administrative Agents (or any of their Affiliates) with respect to such Improper Payment (a “Payment 
Notice”), (y) that was not preceded or accompanied by a Payment Notice, or (z) that such Improper 
Recipient otherwise becomes aware was transmitted, or received, in error or mistake (in whole or in part), 
in each case, an error shall be deemed to have been made with respect to such Improper Payment.  Each 
Improper Recipient hereby agrees that, in each such case, it shall promptly notify the Co-Administrative 
Agents of such occurrence and, upon demand from the Co-Administrative Agents, it shall promptly, but in 
no event later than one (1) Business Day thereafter, return to the Co-Administrative Agents the amount of 
any such Improper Payment (or portion thereof) as to which such a demand was made. 

(f) The Company and each other Credit Party hereby agrees that the receipt by any DIP 
Creditor of an Improper Payment shall not pay, prepay, repay, discharge or otherwise satisfy any 
Obligations owed to such DIP Creditor by the Company or any other Credit Party. 

(g) If any prepayment, repayment or refinancing of all outstanding Term Loans and Notes shall 
result in the actual or deemed satisfaction and/or indefeasible repayment of any portion of or all Obligations 
hereunder, and such prepayment, repayment or refinancing occurs prior to the earlier of the Maturity Date 
or the Plan Effective Date, the Company shall pay to the Co-Administrative Agents, for the ratable account 
of each affected DIP Creditor, a repayment premium equal to 5.00% of the aggregate principal amount of 
all such repaid and/or refinanced Term Loans and Notes (including any accrued and unpaid interest thereon) 
(the “Break Premium”). 

SECTION 2.20 Taxes.  

(a) Any and all payments by or on account of any obligation of any Credit Party hereunder or 
under any other Credit Document shall be made free and clear of and without deduction or withholding for 
any Taxes except as required by any applicable Law; provided that, if any Taxes are required by any 
applicable Law (as determined in the good faith discretion of an applicable Withholding Agent) to be 
withheld or deducted from such payments, then (i) the applicable Withholding Agent shall make such 
deductions or withholdings and shall pay the full amount deducted or withheld to the relevant Governmental 
Authority in accordance with applicable Law, and (ii) if any Taxes required to be withheld or deducted are 
Indemnified Taxes or Other Taxes, then the sum payable by such Credit Party shall be increased as 
necessary so that after making such required deductions or withholdings (including such deductions and 
withholdings of Indemnified Taxes and Other Taxes applicable to additional sums payable under this 
Section 2.20) the applicable Recipient receives an amount equal to the sum it would have received had no 
such deductions or withholdings been made. 
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(b) Without limiting the provisions of subsection (a) above, the Company shall pay to the 
relevant Governmental Authority in accordance with applicable law, or at the option of the Co-
Administrative Agents timely reimburse it for the payment of, any Other Taxes. 

(c) Without duplication of Sections 2.20(a) or (b) above, the Company shall indemnify each 
Recipient within ten (10) days after written demand therefor, for the full amount of any Indemnified Taxes 
or Other Taxes paid by the Co-Administrative Agents or such DIP Creditor, as the case may be, on or with 
respect to any payment by or on account of any obligation of the Company hereunder or under any other 
Credit Document (including Indemnified Taxes or Other Taxes imposed or asserted on or attributable to 
amounts payable under this Section 2.20) and any reasonable expenses arising therefrom or with respect 
thereto, whether or not such Indemnified Taxes or Other Taxes were correctly or legally imposed or asserted 
by the relevant Governmental Authority.  A certificate as to the amount of such payment or liability 
delivered to the Company by a DIP Creditor (with copies to the Co-Administrative Agents), or by each Co-
Administrative Agent on behalf of itself or a DIP Creditor, shall be conclusive absent manifest error. 

(d) As soon as practicable after any payment of Indemnified Taxes or Other Taxes by the 
Company to a Governmental Authority, the Company shall deliver to the Co-Administrative Agents the 
original or a certified copy of a receipt issued by such Governmental Authority evidencing such payment, 
a copy of the return reporting such payment or other evidence of such payment reasonably satisfactory to 
the Co-Administrative Agents. 

(e)  Any DIP Creditor that is entitled to an exemption from or reduction of withholding Tax 
with respect to payments made under any Credit Document shall deliver to the Company and the Co-
Administrative Agents, at the time or times reasonably requested by the Company or the Co-Administrative 
Agents, such properly completed and executed documentation reasonably requested by the Company or the 
Co-Administrative Agents as will permit such payments to be made without withholding or at a reduced 
rate of withholding.  In addition, any DIP Creditor, if reasonably requested by the Company or the Co-
Administrative Agents, shall deliver such other documentation prescribed by applicable Law or reasonably 
requested by the Company or the Co-Administrative Agents as will enable the Company or the Co-
Administrative Agents to determine whether or not such DIP Creditor is subject to backup withholding or 
information reporting requirements.  Notwithstanding anything to the contrary in the preceding two 
sentences, the completion, execution and submission of such documentation (other than such 
documentation set forth in Section 2.20(e)(ii)(A), (ii)(B) and (ii)(D) below) shall not be required if in the 
DIP Creditor’s reasonable judgment such completion, execution or submission would subject such DIP 
Creditor to any material unreimbursed cost or expense or would materially prejudice the legal or 
commercial position of such DIP Creditor. If any form or certification previously delivered pursuant to this 
Section 2.20(e) or Section 2.20(g) expires or becomes obsolete or inaccurate in any respect with respect to 
a Recipient, such Recipient shall promptly notify the Company and the Co-Administrative Agents in writing 
of such expiration, obsolescence or inaccuracy and update the form or certification if it is legally eligible 
to do so. 

(i) Without limiting the generality of the foregoing,  

(A) any DIP Creditor that is a U.S. Person shall deliver to the Company and 
the Co-Administrative Agents on or prior to the date on which such DIP Creditor becomes a DIP 
Creditor under this Agreement (and from time to time thereafter upon the reasonable request of the 
Company or the Co-Administrative Agents), executed copies of IRS Form W-9 certifying that such 
DIP Creditor is exempt from U.S. federal backup withholding tax;  

(B) any Foreign DIP Creditor shall, to the extent it is legally entitled to do so, 
deliver to the Company and the Co-Administrative Agents (in such number of copies as shall be 
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requested by the recipient) on or prior to the date on which such Foreign DIP Creditor becomes a 
DIP Creditor under this Agreement (and from time to time thereafter upon the reasonable request 
of the Company or the Co-Administrative Agents), whichever of the following is applicable: 

(1) in the case of a Foreign DIP Creditor claiming the benefits of an 
income tax treaty to which the United States is a party (x) with respect to payments of 
interest under any Credit Document, executed copies of IRS Form W-8BEN or IRS Form 
W-8BEN-E, as applicable, (or its successor form) establishing an exemption from, or 
reduction of, U.S. federal withholding Tax pursuant to the “interest” article of such tax 
treaty and (y) with respect to any other applicable payments under any Credit Document, 
IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable, (or its successor form) 
establishing an exemption from, or reduction of, U.S. federal withholding Tax pursuant to 
the “business profits” or “other income” article of such tax treaty; 

(2) executed copies of IRS Form W-8ECI; 

(3) in the case of a Foreign DIP Creditor claiming the benefits of the 
exemption for portfolio interest under Section 881(c) of the Code, (x) a certificate 
substantially in the form of Exhibit K-1 to the effect that such Foreign DIP Creditor is not 
a “bank” within the meaning of Section 881(c)(3)(A) of the Code, a “10 percent 
shareholder” of either Company within the meaning of Section 881(c)(3)(B) of the Code, 
or a “controlled foreign corporation” described in Section 881(c)(3)(C) of the Code (a 
“U.S. Tax Compliance Certificate”) and (y) executed copies of IRS Form W-8BEN or IRS 
Form W-8BEN-E, as applicable, (or its successor form); or 

(4) to the extent a Foreign DIP Creditor is not the beneficial owner, 
executed copies of IRS Form W-8IMY, accompanied by IRS Form W-8ECI, IRS Form W-
8BEN or IRS Form W-8BEN-E, as applicable, (or its successor form), a U.S. Tax 
Compliance Certificate substantially in the form of Exhibit K-2 or Exhibit K-3, IRS Form 
W-9, and/or other certification documents from each beneficial owner, as applicable; 
provided that if the Foreign DIP Creditor is a partnership and one or more direct or indirect 
partners of such Foreign DIP Creditor are claiming the portfolio interest exemption, such 
Foreign DIP Creditor may provide a U.S. Tax Compliance Certificate substantially in the 
form of Exhibit K-4 on behalf of each such direct and indirect partner; 

(C) any Foreign DIP Creditor shall, to the extent it is legally entitled to do so, 
deliver to the Company and the Co-Administrative Agents (in such number of copies as shall be 
requested by the recipient) on or prior to the date on which such Foreign DIP Creditor becomes a 
DIP Creditor under this Agreement (and from time to time thereafter upon the reasonable request 
of the Company or the Co-Administrative Agents), executed copies of any other form prescribed 
by applicable law as a basis for claiming exemption from or a reduction in U.S. federal withholding 
Tax, duly completed, together with such supplementary documentation as may be prescribed by 
applicable law to permit the Company or the Co-Administrative Agents to determine the 
withholding or deduction required to be made; and 

(D) if a payment made to a Recipient under any Credit Document would be 
subject to U.S. federal withholding Tax imposed by FATCA if such Recipient were to fail to 
comply with the applicable reporting requirements of FATCA (including those contained in Section 
1471(b) or 1472(b) of the Code, as applicable), such Recipient shall deliver to the Company and 
the Co-Administrative Agents at the time or times prescribed by law and at such time or times 
reasonably requested by the Company or the Co-Administrative Agents such documentation 
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prescribed by applicable Law (including as prescribed by Section 1471(b)(3)(C)(i) of the Code) 
and such additional documentation reasonably requested by the Company or the Co-Administrative 
Agents as may be necessary for the Company and the Co-Administrative Agents to comply with 
their obligations under FATCA and to determine that such Recipient has complied with such DIP 
Creditor’s obligations under FATCA or to determine the amount to deduct and withhold from such 
payment.  Solely for purposes of this clause (D) and paragraph (g), hereof, “FATCA” shall include 
any amendments made to FATCA after the date of this Agreement. 

(f) If the Co-Administrative Agents or any DIP Creditor determines, in its discretion, 
exercised in good faith, that it has received a refund of any Taxes as to which it has been indemnified by 
an indemnifying party or with respect to which an indemnifying party has paid additional amounts pursuant 
to this Section 2.20, it shall pay over such refund to the indemnifying party (but only to the extent of 
indemnity payments made, or additional amounts paid, by the indemnifying party under this Section 2.20 
with respect to the Taxes giving rise to such refund), net of all out-of-pocket expenses (including Taxes) of 
the Co-Administrative Agents or such DIP Creditor , as the case may be, and without interest (other than 
any interest paid by the relevant Governmental Authority with respect to such refund), provided that the 
indemnifying party, upon the request of the Co-Administrative Agents or such DIP Creditor , agrees to 
repay the amount paid over to the indemnifying party (plus any interest, penalties or other charges imposed 
by the relevant Governmental Authority) to the Co-Administrative Agents or such DIP Creditor in the event 
the Co-Administrative Agents or such DIP Creditor is required to repay such refund to such Governmental 
Authority.  Notwithstanding anything to the contrary in this Section 2.20(f), in no event will the Co-
Administrative Agents or any DIP Creditor be required to pay any amount to an indemnifying party 
pursuant to this paragraph to the extent the payment of such amount would place the Co-Administrative 
Agents or such DIP Creditor in a less favorable net after-Tax position than it would have been in if the 
indemnification payments or additional amounts giving rise to such refund had never been paid.  Nothing 
in this Section 2.20(f) shall be construed to require the Co-Administrative Agents or any DIP Creditor to 
make available its Tax returns (or any other information relating to its Taxes that it deems confidential) to 
the Company or any other Person. 

(g) On or before the date that each of Seaport and Acquiom (or any successor or replacement 
Co-Administrative Agent) becomes a Co-Administrative Agent hereunder, it shall deliver to the Company 
two duly executed copies of either (i) IRS Form W-9, or (ii) IRS Form W-8ECI (with respect to any 
payments to be received on its own behalf) and IRS Form W-8IMY (for all other payments), establishing 
that the Company can make payments to such Co-Administrative Agent without deduction or withholding 
of any Taxes imposed by the United States, including Taxes imposed under FATCA. 

(h) For purposes of this Section 2.20 the term “applicable Law” includes FATCA. 

SECTION 2.21 Assignment of Commitments Under Certain Circumstances; Duty to Mitigate.   

(a) In the event (i) any DIP Creditor delivers a certificate requesting compensation pursuant to 
Section 2.14, (ii) any DIP Creditor delivers a notice described in Section 2.15, (iii) the Company is required 
to pay any additional amount to any DIP Creditor or any Governmental Authority on account of any DIP 
Creditor pursuant to Section 2.20, (iv) any DIP Creditor refuses to consent to any amendment, waiver or 
other modification of any Credit Document requested by the Company that requires the consent of all DIP 
Creditors or all DIP Creditors directly and adversely affected thereby and such amendment, waiver or other 
modification is consented to by the Required DIP Creditors, or (v) any DIP Creditor becomes a Defaulting 
DIP Creditor, then, in each case, the Company may, at its sole expense and effort (including with respect 
to the processing and recordation fee referred to in Section 9.04(b)(v)), upon notice to such DIP Creditor, 
as the case may be, and the Co-Administrative Agents, require such DIP Creditor to transfer and assign, 
without recourse (in accordance with and subject to the restrictions contained in Section 9.04), all of its 
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interests, rights (other than its existing rights to payments pursuant to Sections 2.14, 2.16 and 2.20, its rights 
pursuant to Section 9.05 in respect of the period in which it was a DIP Creditor) and obligations under this 
Agreement (or, in the case of clause (iv) above, all of its interests, rights and obligation with respect to the 
Class of Term Loans, Notes or Commitments that is the subject of the related consent, amendment, waiver 
or other modification) to an Eligible Assignee (which (x) Eligible Assignee may be an Affiliated DIP 
Creditor only if Section 9.04(k) is complied with and (y) may not be the Company or any Subsidiary 
thereof) that shall assume such assigned obligations and, with respect to clause (iv) above, shall consent to 
such requested amendment, waiver or other modification of any Credit Documents (which assignee may be 
another DIP Creditor, if a DIP Creditor accepts such assignment); provided that (x) such assignment shall 
not conflict with any law, rule or regulation or order of any court or other Governmental Authority having 
jurisdiction, (y) the Company shall have received the prior written consent of the Co-Administrative 
Agents, which consents shall not unreasonably be withheld, conditioned or delayed, and (z) the Company 
or such assignee shall have paid to the affected DIP Creditor in immediately available funds an amount 
equal to the sum of the principal of and interest accrued to the date of such payment on the outstanding 
Term Loans or Notes of such DIP Creditor, respectively, plus all Fees and Premiums and other amounts 
accrued for the account of such DIP Creditor hereunder with respect thereto (including any amounts under 
Sections 2.14, 2.16 and 2.20 and, the prepayment fee referred to in Section 2.11(c), which fee shall be 
payable by the Company); provided, further, that, if prior to any such transfer and assignment the 
circumstances or event that resulted in such DIP Creditor’s claim for compensation under Section 2.14, 
notice under Section 2.15, entitlement to receive amounts pursuant to Section 2.20 or being a Defaulting 
DIP Creditor, as the case may be, cease to cause such DIP Creditor to suffer increased costs or reductions 
in amounts received or receivable or reduction in return on capital, or cease to have the consequences 
specified in Section 2.15, or cease to result in amounts being payable under Section 2.20, or cease to cause 
such DIP Creditor to be a Defaulting DIP Creditor, as the case may be (including as a result of any action 
taken by such DIP Creditor pursuant to paragraph (b) below), or if such DIP Creditor shall waive its right 
to claim further compensation under Section 2.14 in respect of such circumstances or event or shall 
withdraw its notice under Section 2.15 or shall waive its right to further payments under Section 2.20 in 
respect of such circumstances or event or shall consent to the proposed amendment, waiver, consent or 
other modification, as the case may be, or shall cease to be a Defaulting DIP Creditor, then such DIP 
Creditor shall not thereafter be required to make any such transfer and assignment hereunder.  
Notwithstanding anything to the contrary, in the event that a DIP Creditor that is being replaced pursuant 
to this Section 2.21(a) does not execute an Assignment and Acceptance (or an Affiliated DIP Creditor 
Assignment and Acceptance) within one (1) Business Day after being requested to do so, such assignment 
shall be deemed to have occurred on such Business Day without such DIP Creditor’s execution of such 
documentation but after satisfaction of the other conditions set forth herein. 

(b) If (i) any DIP Creditor shall request compensation under Section 2.14, (ii) any DIP Creditor 
delivers a notice described in Section 2.15 or (iii) the Company is required to pay any additional amount to 
any DIP Creditor or any Governmental Authority on account of any DIP Creditor pursuant to Section 2.20, 
then such DIP Creditor shall use reasonable efforts (which shall not require such DIP Creditor to incur an 
unreimbursed loss or unreimbursed cost or expense or otherwise take any action inconsistent with its legal 
or regulatory restrictions or suffer any disadvantage or burden deemed by it to be significant) (x) to file any 
certificate or document reasonably requested in writing by the Company or (y) to assign its rights and 
delegate and transfer its obligations hereunder to another of its offices, branches or affiliates, if, in the 
judgment of such DIP Creditor, such filing or assignment would reduce its claims for compensation under 
Section 2.14 or enable it to withdraw its notice pursuant to Section 2.15 or would reduce amounts payable 
pursuant to Section 2.20, as the case may be, in the future.  The Company hereby agrees to pay all reasonable 
costs and expenses incurred by any DIP Creditor in connection with any such filing or assignment, 
delegation and transfer. 

SECTION 2.22 Defaulting DIP Creditor.  
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(a) Notwithstanding anything to the contrary contained in this Agreement, if any DIP Creditor 
becomes a Defaulting DIP Creditor, then the following provisions shall apply for so long as such DIP 
Creditor is a Defaulting DIP Creditor: 

(i) Waivers and Amendments.  Such Defaulting DIP Creditor’s right to approve or 
object to any amendment, waiver or provide consent with respect to and in accordance with this 
Agreement shall be restricted as set forth in the definition of Required DIP Creditors and in Section 
9.08. 

(ii) Defaulting DIP Creditor Waterfall.  Any payment of principal, interest, fees or 
other amounts received by the Co-Administrative Agents for the account of such Defaulting DIP 
Creditor (whether voluntary or mandatory, at maturity, pursuant to Article VII or otherwise) or 
received by the Co-Administrative Agents from a Defaulting DIP Creditor pursuant to Section 9.06 
shall be applied at such time or times as may be determined by the Co-Administrative Agents as 
follows: first, to the payment of any amounts owing by such Defaulting DIP Creditor to the Agents 
hereunder; second, if requested by the Company, to the payment on a pro rata basis (so long as no 
Default or Event of Default exists), to the funding of any Loan or any Note in respect of which such 
Defaulting DIP Creditor has failed to fund its portion thereof as required by this Agreement, as 
determined by the Co-Administrative Agents; third, to the payment of any amounts owing to the 
DIP Creditors as a result of any judgment of a court of competent jurisdiction obtained by any DIP 
Creditor against such Defaulting DIP Creditor as a result of such Defaulting DIP Creditor’s breach 
of its obligations under this Agreement; fourth, so long as no Default or Event of Default exists, to 
the payment of any amounts owing to the Company as a result of any judgment of a court of 
competent jurisdiction obtained by the Company against such Defaulting DIP Creditor as a result 
of such Defaulting DIP Creditor's breach of its obligations under this Agreement; and fifth, to such 
Defaulting DIP Creditor or as otherwise directed by a court of competent jurisdiction; provided that 
if (x) such payment is a payment of the principal amount of any Term Loans or any Notes in respect 
of which such Defaulting DIP Creditor has not fully funded its appropriate share, and (y) such Term 
Loans were made or such Notes were issued at a time when the conditions set forth in Section 4.01 
were satisfied or waived, such payment shall be applied solely to pay the Term Loans and Notes of 
all Non-Defaulting DIP Creditors of the applicable Class on a pro rata basis prior to being applied 
to the payment of any Term Loans or any Notes of such Defaulting DIP Creditor until such time as 
all Term Loans or all Notes are held by the DIP Creditors of the applicable Class pro rata in 
accordance with the Commitments under the applicable Class.  Any payments, prepayments or 
other amounts paid or payable to a Defaulting DIP Creditor that are applied (or held) to pay amounts 
owed by a Defaulting DIP Creditor shall be deemed paid to and redirected by such Defaulting DIP 
Creditor, and each DIP Creditor irrevocably consents hereto. 

(iii) Certain Fees and Premiums.  No Defaulting DIP Creditor shall be entitled to 
receive any Fee and Premiums for any period during which that DIP Creditor is a Defaulting DIP 
Creditor (and the Company shall not be required to pay any such fee that otherwise would have 
been required to have been paid to that Defaulting DIP Creditor). 

(b) Defaulting DIP Creditor Cure.  If the Company and the Co-Administrative Agents agree 
in writing that a DIP Creditor is no longer a Defaulting DIP Creditor, the Co-Administrative Agents will so 
notify the parties hereto, whereupon as of the effective date specified in such notice and subject to any 
conditions set forth therein (which may include arrangements with respect to any cash collateral), that DIP 
Creditor will, to the extent applicable, purchase at par that portion of outstanding Term Loans or outstanding 
Notes of the other DIP Creditors or take such other actions as the Co-Administrative Agents may determine 
to be necessary to cause the Term Loans or the Notes to be held pro rata by the DIP Creditors in accordance 
with the applicable Commitments, whereupon such DIP Creditor will cease to be a Defaulting DIP Creditor; 
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provided that no adjustments will be made retroactively with respect to fees accrued or payments made by 
or on behalf of the Company while that DIP Creditor was a Defaulting DIP Creditor; and provided, further, 
that except to the extent otherwise expressly agreed by the affected parties, no change hereunder from 
Defaulting DIP Creditor to Non-Defaulting DIP Creditor will constitute a waiver or release of any claim of 
any party hereunder arising from that DIP Creditor’s having been a Defaulting DIP Creditor. 

SECTION 2.23 [Reserved].   

SECTION 2.24 [Reserved].  

SECTION 2.25 [Reserved].  

SECTION 2.26 [Reserved].   

SECTION 2.27 [Reserved]. 

SECTION 2.28 Acknowledgment and Consent to Bail-In of Affected Financial Institutions.   

(a) Notwithstanding anything to the contrary in any Credit Document or in any other 
agreement, arrangement or understanding among any of the parties hereto, each party hereto acknowledges 
that any liability of any Affected Financial Institution arising under any Credit Document, to the extent 
such liability is unsecured, may be subject to the write-down and conversion powers of the applicable 
Resolution Authority and agrees and consents to, and acknowledges and agrees to be bound by: 

(b) the application of any Write-Down and Conversion Powers by the applicable Resolution 
Authority to any such liabilities arising hereunder which may be payable to it by any party hereto that is an 
Affected Financial Institution; and 

(c) the effects of any Bail-in Action on any such liability, including, if applicable: 

(i) a reduction in full or in part or cancellation of any such liability; 

(ii) a conversion of all, or a portion of, such liability into shares or other instruments 
of ownership in such Affected Financial Institution, its parent company, or a bridge institution that 
may be issued to it or otherwise conferred on it, and that such shares or other instruments of 
ownership will be accepted by it in lieu of any rights with respect to any such liability under this 
Agreement or any other Credit Document; or 

(iii) the variation of the terms of such liability in connection with the exercise of the 
write-down and conversion powers of the applicable Resolution Authority. 

SECTION 2.29 Benchmark Replacement Setting.   

(a) Benchmark Replacement.  Notwithstanding anything to the contrary herein or in any other 
Credit Document, upon the occurrence of a Benchmark Transition Event, then (A) if a Benchmark 
Replacement is determined in accordance with clause (b) of the definition of “Benchmark Replacement” 
for such Benchmark Replacement Date, such Benchmark Replacement will replace such Benchmark for all 
purposes hereunder and under any Credit Document in respect of such Benchmark setting and subsequent 
Benchmark settings without any amendment to, or further action or consent of any other party to, this 
Agreement or any other Credit Document and (B) if a Benchmark Replacement is determined in accordance 
with clause (a) of the definition of “Benchmark Replacement” for such Benchmark Replacement Date, such 
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Benchmark Replacement will replace such Benchmark for all purposes hereunder and under any Credit 
Document in respect of any Benchmark setting at or after 5:00 p.m. (New York City time) on the fifth (5th) 
Business Day after the date notice of such Benchmark Replacement is provided to the DIP Creditors without 
any amendment to, or further action or consent of any other party to, this Agreement or any other Credit 
Document so long as the Co-Administrative Agents have posted such proposed amendment to all affected 
DIP Creditors and the Company so long as the Co-Administrative Agents have not received, by such time, 
written notice of objection to such amendment from DIP Creditors comprising the Required DIP Creditors.  

(b) Benchmark Replacement Conforming Changes.  In connection with the use, administration, 
adoption or implementation of a Benchmark Replacement, the Co-Administrative Agents will have the 
right to make Conforming Changes from time to time and, notwithstanding anything to the contrary herein 
or in any other Credit Document, any amendments implementing such Conforming Changes will become 
effective without any further action or consent of any other party to this Agreement or any other Credit 
Document. 

(c) Notices; Standards for Decisions and Determinations.  The Co-Administrative Agents will 
promptly notify the Company and the DIP Creditors of (i) the implementation of any Benchmark 
Replacement and (ii) the effectiveness of any Conforming Changes in connection with the use, 
administration, adoption or implementation of a Benchmark Replacement.  The Co-Administrative Agents 
will promptly notify the Company of (x) the removal or reinstatement of any tenor of a Benchmark pursuant 
to Section 2.29(d) and (y) the commencement of a Benchmark Unavailability Period.  Any determination, 
decision or election that may be made by the Co-Administrative Agents or, if applicable, any DIP Creditor 
(or group of DIP Creditors) pursuant to this Section 2.29, including any determination with respect to a 
tenor, rate or adjustment or of the occurrence or non-occurrence of an event, circumstance or date and any 
decision to take or refrain from taking any action or any selection, will be conclusive and binding absent 
manifest error and may be made in its or their sole discretion and without consent from any other party to 
this Agreement or any other Credit Document, except, in each case, as expressly required pursuant to this 
Section 2.29. 

(d) Unavailability of Tenor of Benchmark.  Notwithstanding anything to the contrary herein 
or in any other Credit Document, at any time (including in connection with the implementation of a 
Benchmark Replacement), (i) if the then-current Benchmark is a term rate  and either (A) any tenor for such 
Benchmark is not displayed on a screen or other information service that publishes such rate from time to 
time as selected by the Co-Administrative Agents in their reasonable discretion with the consent of all DIP 
Creditors or (B) the administrator of such Benchmark or the regulatory supervisor for the administrator of 
such Benchmark has provided a public statement or publication of information announcing that any tenor 
for such Benchmark is not or will not be representative or in compliance with or aligned with the 
International Organization of Securities Commissions (IOSCO) Principles for Financial Benchmarks, then 
the Co-Administrative Agents may modify the definition of “Interest Period” (or any similar or analogous 
definition) for any Benchmark settings at or after such time to remove such unavailable, non-representative, 
non-compliant or non-aligned tenor and (ii) if a tenor that was removed pursuant to clause (i) above either 
(A) is subsequently displayed on a screen or information service for a Benchmark (including a Benchmark 
Replacement) or (B) is not, or is no longer, subject to an announcement that it is not or will not be 
representative or in compliance with or aligned with the International Organization of Securities 
Commissions (IOSCO) Principles for Financial Benchmarks for a Benchmark (including a Benchmark 
Replacement), then the Co-Administrative Agents may modify the definition of “Interest Period” (or any 
similar or analogous definition) for all Benchmark settings at or after such time to reinstate such previously 
removed tenor. 

(e) Benchmark Unavailability Period.  Upon the Company’s receipt of notice of the 
commencement of a Benchmark Unavailability Period, the Company may revoke any pending request for 
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a Term SOFR Borrowing of, conversion to or continuation of Term SOFR Loans or Term SOFR Notes to 
be made, converted or continued during any Benchmark Unavailability Period and, failing that, the 
Company will be deemed to have converted any such request into a request for a Borrowing of or conversion 
to ABR Term Loans or ABR Notes, as applicable.  During any Benchmark Unavailability Period or at any 
time that any tenor for the then-current Benchmark is not an Available Tenor, the component of Alternate 
Base Rate based upon the then-current Benchmark or such tenor for such Benchmark, as applicable, will 
not be used in any determination of Alternate Base Rate. 

SECTION 2.30 Syndication.  Following the Closing Date, the Company shall use commercially 
reasonable efforts to assist the Co-Administrative Agents, Barclays and the Commitment Parties in 
connection with the primary syndication process (the “Syndication) for the assignment of a proportionate 
share of the Term Loans, Notes and Commitments in accordance with the Restructuring Support Agreement 
and the DIP Commitment Letter.  If the Company Allocated Portion is not allocated by the date set forth 
for the allocation thereof in the DIP Commitment Letter, any Loans made by the DIP Fronting Creditor on 
account of the Company Allocated Portion, shall, at the request of any DIP Creditor who is required and 
permitted to fund its commitment under the DIP Commitment Letter in the form of Notes, be replaced by 
Notes to be issued by the Company to such DIP Creditor, which shall for all purposes hereunder be “Initial 
Notes” and the proceeds of which shall be used to repay the Loans made by the DIP Fronting Creditor on 
account of such commitments. In connection with the Syndication of the Company Allocated Portion, any 
Loans made by the DIP Fronting Creditor on account of the Company Allocated Portion, shall, at the request 
of any DIP Creditor who is required and permitted to fund its commitment acquired pursuant to the 
Syndication in the form of Notes, any Loans so acquired may be replaced by Notes to be issued by the 
Company to such DIP Creditor, which shall for all purposes hereunder be “Initial Notes” and the proceeds 
of which shall be used to repay the Loans made by the DIP Fronting Creditor on account of such 
commitments. In connection with any conversion of Loans to Notes in accordance with this paragraph, (i) 
any Notes Upfront Premium due with respect to such Notes shall be paid by the Company to the applicable 
DIP Creditor holding such Notes pursuant to the Syndication, (ii) the DIP Fronting Creditor shall refund to 
the Company any Term Loan Upfront Premium paid by the Company in connection with such converted 
Initial Term Loans and (iii) interest accrued on such Initial Term Loans shall not be due upon such 
conversion but shall instead be paid on the regularly scheduled Interest Payment Date for such amounts. 
Any unused Tranche A Loan Commitment may be converted into a Tranche A Note Commitment and any 
unused Tranche B Loan Commitment may be converted into a Tranche B Note Commitment in connection 
with the Syndication. The Co-Administrative Agents shall be entitled to conclusively rely on a certificate 
from the Company setting forth the amounts of such conversions and names of the applicable DIP Creditors 
making such conversion, and no such conversion shall require the consent of any DIP Creditor; provided 
that, at the request of any DIP Creditor who desires to convert its unused Tranche A Loan Commitment 
may be converted into a Tranche A Note Commitment and any unused Tranche B Loan Commitment may 
be converted into a Tranche B Note Commitment in connection with the Syndication, the Company shall 
deliver a certificate effectuating such conversion to the Co-Administrative Agents. Following receipt of 
any such certificate, the Co-Administrative Agents shall update their records to reflect such conversion. 

ARTICLE III 
 

Representations and Warranties 

The Company represents and warrants to each Co-Administrative Agent, the Collateral Agent and 
each of the DIP Creditors that, on and as of the Closing Date and on and as of each other date thereafter as 
required by Section 4.01: 

SECTION 3.01 Organization; Powers.  Subject to the entry of the Orders and the terms thereof, 
the Company and each of the Restricted Subsidiaries (a) is duly organized or formed, validly existing and 
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in good standing under the laws of the jurisdiction of its organization or formation (which, as of the Closing 
Date, is as identified in Schedule 3.01), (b) has all requisite power and authority to own its property and 
assets and to carry on its business as now conducted and as proposed to be conducted, except, in each case 
where the failure to have such power and authority could not reasonably be expected to result in a Material 
Adverse Effect, (c) is qualified to do business in, and is in good standing in, every jurisdiction where such 
qualification is required, except in each case where the failure so to qualify could not reasonably be expected 
to result in a Material Adverse Effect and (d) has the power and authority to execute, deliver and perform 
its obligations under each of the Credit Documents and, in the case of the Company, to borrow hereunder. 

SECTION 3.02 Authorization.  Subject to the entry of the Orders and the terms thereof, the 
Transactions have been duly authorized by all requisite company or partnership and, if required, equity 
holder action. 

SECTION 3.03 Enforceability. Subject to the entry of the Orders and the terms thereof, this 
Agreement has been duly executed and delivered by the Company and constitutes, and each other Credit 
Document when executed and delivered by the applicable Credit Party will constitute, legal, valid and 
binding obligations of such Credit Party enforceable against such Credit Party in accordance with its terms, 
subject to applicable bankruptcy, insolvency, reorganization, fraudulent conveyance or transfer, 
moratorium or other similar laws affecting creditors’ rights generally (including the Orders), and subject to 
general principles of equity, regardless of whether considered in a proceeding in equity or at law. 

SECTION 3.04 Governmental Approvals; No Conflicts.   

(a) Subject to the entry of the Orders and the terms thereof, no action, consent or approval of, 
registration or filing with or any other action by any Governmental Authority is or will be required in 
connection with the execution, delivery or performance by any Credit Party of this Agreement or any other 
Credit Document or in connection with the Transactions, except for (i) the filing or recording of Uniform 
Commercial Code financing statements and Mortgages, (ii) such as have been made or obtained and are in 
full force and effect and (iii) in the case of the Transactions (other than the execution, delivery or 
performance by any Credit Party of this Agreement or any other Credit Document) any such other action, 
consent, approval, registration or filing that if not obtained and maintained in full force and effect could not 
reasonably be expected to result in a Material Adverse Effect.  

(b) Subject to the entry of the Orders and the terms thereof, the Credit Documents will not (i) 
violate any provision of law, statute, rule or regulation of a Governmental Authority applicable to the Credit 
Parties (other than violations arising as a result of the commencement of the Chapter 11 Cases and except 
as otherwise excused by the Bankruptcy Court), (ii) violate any order of any Governmental Authority 
binding on the Credit Parties (other than violations arising as a result of the commencement of the Chapter 
11 Cases and except as otherwise excused by the Bankruptcy Court), (iii) violate any Organizational 
Documents of a Credit Party, (iv) result in the creation or imposition of any Lien upon any property or 
assets now owned or hereafter acquired by the Company or any Restricted Subsidiary (other than any Lien 
created hereunder or under the Security Documents) and (v) violate or result in a default under the Drax 
Contract or any indenture or any other agreement, instrument or other evidence of Material Indebtedness. 

SECTION 3.05 Financial Statements.   

(a) The Company has furnished to the DIP Creditors its consolidated balance sheet and related 
consolidated statements of operations and cash flows as of and for the fiscal quarter ended September 30, 
2023.  Such financial statements present fairly in all material respects the financial condition and results of 
operations and cash flows of the Company as of its respective date and for such periods.  Such financial 
statements were prepared in all material respects in accordance with GAAP. 
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(b) The financial projections included in the Initial Budget and any Updated Budget prepared 
by or on behalf of the Company or any of its representatives and that have been made available to any DIP 
Creditor in connection with the DIP Facility have been prepared in good faith based upon assumptions 
believed by the Company to be reasonable at the time furnished (it being understood that the projections 
are as to future events and are not to be viewed as facts and are subject to significant uncertainties and 
contingencies many of which are beyond the control of the Company, that no assurance can be given that 
any particular financial projection will be realized, that actual results may differ significantly from projected 
results and that such differences may be material). 

SECTION 3.06 No Material Adverse Effect.  No Material Adverse Effect has occurred since the 
Petition Date that is continuing. 

SECTION 3.07 Title to Properties; Possession Under Leases.   

(a) Subject to the terms of the applicable Orders, the Company and each of the Restricted 
Subsidiaries has good and marketable title to, or valid leasehold interests in, all its properties and assets, 
except as could not reasonably be expected to result in a Material Adverse Effect.  All such material 
properties and assets are free and clear of Liens, other than (i) in the case of Equity Interests, Liens permitted 
under clauses (a) (solely with respect to Liens under the Prepetition Credit Facilities and Liens on the equity 
of EWH JV in favor of John Hancock Life Insurance Company (U.S.A.)), (b), (d), (j), (aa) and (bb) of 
Section 6.02 (such Liens, the “Permitted Equity Liens”) and (ii) in the case of all other material properties 
and assets, Liens expressly permitted by Section 6.02. 

(b) As of the Closing Date, the Company has not received any notice of, nor has any knowledge 
of, any pending or contemplated condemnation proceeding affecting any Real Property material to the 
business of the Company and the Restricted Subsidiaries. 

(c) As of the Closing Date, neither the Company nor any of the Subsidiaries is obligated under 
any right of first refusal, option or other contractual right to sell, assign or otherwise dispose of any material 
Real Property owned in fee by any Credit Party. 

SECTION 3.08 Subsidiaries.  Schedule 3.08 sets forth as of the Closing Date a list of all 
Subsidiaries and the percentage ownership interest of each Credit Party therein.  The shares of capital stock 
or other ownership interests so indicated on Schedule 3.08 are fully paid and non-assessable and are owned 
by the applicable Credit Party free and clear of all Liens (other than Permitted Equity Liens). 

SECTION 3.09 Litigation; Compliance with Laws.   

(a) As of the Closing Date, except for the Chapter 11 Cases and as set forth in Schedule 3.09, 
there are no actions, suits, investigations or proceedings at law or in equity or by or before any 
Governmental Authority now pending or, to the knowledge of the Company, threatened against the 
Company or any of the Restricted Subsidiaries or any business, property or rights of any such Person (i) that 
involve any Credit Document or (ii) in each case, which could reasonably be expected, individually or in 
the aggregate, to result in a Material Adverse Effect. 

(b) Neither of the Company nor any of the Restricted Subsidiaries or any of their respective 
material properties or assets is (i) in violation of, nor will the continued operation of their material properties 
and assets as currently conducted violate, any law, rule or regulation (other than those covered by Section 
3.11, 3.12, 3.14, 3.16, 3.17, 3.23, 3.24 or 3.26, which laws, rules and regulations are addressed in those 
Sections) or (ii) is in default with respect to any judgment, writ, injunction, decree or order of any 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 209 of 311



 

63 
#97921654v29  

Governmental Authority (including without limitation the USA PATRIOT Act), where such violation or 
default could reasonably be expected to result in a Material Adverse Effect. 

SECTION 3.10 No Default.  No Default or Event of Default has occurred and is continuing. 

SECTION 3.11 Federal Reserve Regulations.   

(a) Neither of the Company nor any of the Restricted Subsidiaries is engaged principally, or 
as one of its important activities, in the business of extending credit for the purpose of buying or carrying 
Margin Stock. 

(b) No part of the proceeds of any Loan or Note will be used, whether directly or indirectly, 
and whether immediately, incidentally or ultimately, for any purpose that entails a violation of, or that is 
inconsistent with, the provisions of the Regulations of the Board, including by the Company or any 
Restricted Subsidiary in violation of Regulation T, U or X of the Board. 

SECTION 3.12 Investment Company Act.  Neither of the Company nor any of the Restricted 
Subsidiaries is an “investment company” as defined in, or subject to regulation under, the Investment 
Company Act of 1940. 

SECTION 3.13 Use of Proceeds. Subject to the Orders, the proceeds of the Term Loans and the 
Notes will be used in accordance with and as provided in the Approved Budget (subject to permitted 
variances). 

SECTION 3.14 Taxes.  Subject to the terms of the applicable Orders, the Company and each of 
the Restricted Subsidiaries has filed or caused to be filed all Federal, state, local and foreign Tax returns 
required to have been filed by it and has paid or caused to be paid all Taxes due and payable by it (whether 
or not shown on any Tax return) and all assessments received by it, except (a) Taxes that are being contested 
in good faith by appropriate proceedings promptly instituted and diligently conducted that operate to 
suspend the collection of such contested Tax and for which the Company or such Restricted Subsidiary, as 
applicable, shall have set aside on its books adequate reserves in accordance with GAAP or (b) in each 
case, to the extent the failure to do so could not reasonably be expected to result in a Material Adverse 
Effect, the imposition of a material Lien on any Collateral (other than any Lien permitted by Section 6.02) 
or the payment of which has been stayed by the commencement of the Chapter 11 Cases.  There is no 
proposed written Tax assessment against the Company or any of the Restricted Subsidiaries that would, if 
made, have a Material Adverse Effect, which is not being actively contested by such Person in good faith 
and by appropriate proceedings.  

SECTION 3.15 No Material Misstatements.   

(a) As of the Closing Date, no written information, report, financial statement, exhibit or 
schedule furnished by or on behalf of the Company or any other Credit Party to each Co-Administrative 
Agent or any DIP Creditor in connection with the negotiation of any Credit Document or included therein 
or delivered pursuant thereto, including the Chapter 11 Cases (excluding the projections, forecasts, 
projections, other forward-looking information and information of a general economic or industry specific 
nature), when furnished and taken as a whole, contains any material misstatement of fact or omits to state 
any material fact necessary to make the statements therein, in the light of the circumstances under which 
they were made, not materially misleading. 
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(b) As of the Closing Date, to the extent a Beneficial Ownership Certification is required to be 
delivered pursuant to the Beneficial Ownership Regulation, the information included in such Beneficial 
Ownership Certification is true and correct in all respects. 

SECTION 3.16 Employee Benefit Plans.  Except as could not reasonably be expected to have a 
Material Adverse Effect, none of the Company or any of its Subsidiaries or any ERISA Affiliate has 
incurred or is reasonably expected to incur any liability under (a) any Plan, (b) any Multiemployer Plan or 
(c) any Employee Benefit Plan.  

SECTION 3.17 Environmental Matters.   

(a) Except as set forth in Schedule 3.17 or as could not, individually or in the aggregate, 
reasonably be expected to result in a Material Adverse Effect, (i) the Company and each Restricted 
Subsidiary is and, within the period of all applicable statute of limitations, have been in compliance with 
applicable Environmental Laws; including all obligations to obtain, maintain, renew and comply with all 
Environmental Permits required for their respective businesses, properties or operations; (ii) neither of the 
Company nor any of the Restricted Subsidiaries has received any notice of violation or non-compliance 
pursuant to Environmental Laws or any other notice of any Environmental Liability, nor, to the knowledge 
of the Company, is any such notice pending or threatened to be issued by any Governmental Authority or 
other Person; (iii) there are no consent decrees, consent orders or administrative orders (or other similar 
administrative or judicial obligations) under Environmental Laws related to any of the Company or the 
Restricted Subsidiaries or their businesses, properties or operations that remain outstanding; and (iv) there 
is or has been no condition, circumstance, action, activity or event that could reasonably be expected to 
result in noncompliance with Environmental Law or any Environmental Liability. 

(b) Except as set forth in Schedule 3.17 or as could not, individually or in the aggregate, 
reasonably be expected to result in a Material Adverse Effect, (i) none of the properties currently owned or 
operated by or on behalf of the Company or any of its Restricted Subsidiaries is listed or proposed for listing 
on the NPL or on the CERCLIS or any analogous state or local list nor, to the knowledge of the Company, 
is any property formerly owned or operated by or on behalf of the Company or any of the Restricted 
Subsidiaries listed or proposed for listing on any such list; (ii) there are no and have never been any surface 
impoundments, pits, sumps or lagoons, or landfills or dumps, in which Hazardous Materials are being or 
have been treated, stored or disposed on any property currently owned or operated by or on behalf of the 
Company or any of its Restricted Subsidiaries or, to the knowledge of the Company, on any property 
formerly owned or operated by the Company or any of the Restricted Subsidiaries except for such 
impoundments, pits, sumps or lagoons, or landfills or dumps, that have been removed from service and 
remediated in compliance with Environmental Law; and (iii)  there has been no Release on, at or under any 
property currently or, to the knowledge of the Company, formerly owned or operated by the Company or 
any of the Restricted Subsidiaries, except as would not reasonably be expected to result in Environmental 
Liability to the Company or any of the Restricted Subsidiaries. 

(c) Except as set forth in Schedule 3.17 or as could not, individually or in the aggregate, 
reasonably be expected to result in a Material Adverse Effect, (i) neither of the Company nor any of the 
Restricted Subsidiaries is undertaking, and has not completed, either individually or together with other 
potentially responsible parties, any investigation or assessment or remedial or response action relating to 
any actual or threatened Release of Hazardous Materials at, on or under any site, location or operation, 
either voluntarily or pursuant to the order of any Governmental Authority or the requirements of any 
Environmental Law; and (ii) all Hazardous Materials generated, used, treated, handled or stored at, or, to 
the knowledge of the Company, transported to or from, any property currently or formerly owned or 
operated by the Company or any of the Restricted Subsidiaries are either currently managed, or have been 
disposed of, in compliance with Environmental Laws. 
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(d) Except as could not, individually or in the aggregate, reasonably be expected to result in a 
Material Adverse Effect, neither of the Company nor any of the Restricted Subsidiaries has assumed or 
undertaken, whether by contract, operation of law or otherwise, any Environmental Liabilities of any other 
Person. 

(e) Except as otherwise would be subject to applicable privilege, the Company has made 
available to the Co-Administrative Agents true and correct copies of any material environmental reports, 
studies or similar documents in the custody or control of the Company or any of the Restricted Subsidiaries 
relating to the Company, the Restricted Subsidiaries, their properties or the operation of their businesses 
and prepared prior to the Closing Date.  

SECTION 3.18 Insurance.  Schedule 3.18 sets forth an accurate description of all insurance 
maintained by the Company or any Restricted Subsidiary or by the Company for any Restricted Subsidiary 
as of the Closing Date. As of the Closing Date, such insurance is in full force and effect and all premiums 
have been duly paid.  The Company and any Restricted Subsidiary have insurance in such amounts and 
covering such risks and liabilities as are in accordance with customary industry practice in the Permitted 
Business. 

SECTION 3.19 Security Documents.  Upon entry of the Interim Order (and, if entered, the Final 
Order), the Liens granted thereunder by the Debtors to the Co-Administrative Agents on any Collateral 
shall be valid and automatically perfected with the priority set forth herein and in the Orders, and no filing 
or other action will be necessary to perfect or protect such Liens and security interests with respect to the 
Debtors’ Obligations under the Credit Documents and such Order. 

SECTION 3.20 Real Property.  Schedule 3.20 sets forth as of the Closing Date all material Real 
Property owned or leased by the Company and the Restricted Subsidiaries and the addresses thereof.  The 
Company and the Restricted Subsidiaries own in fee all material owned Real Property set forth on 
Schedule 3.20. The Company and the Restricted Subsidiaries have valid leases in all the material leased 
Real Property set forth on Schedule 3.20. 

SECTION 3.21 [Reserved].  

SECTION 3.22 [Reserved].  

SECTION 3.23 Anti-Terrorism Laws.   

(a) Neither of the Company nor any of the Restricted Subsidiaries nor any director, officer, 
agent or employee of any of the Company or any Restricted Subsidiary (in their capacities as such) is in 
violation of any Anti-Terrorism Law in any material respects. 

(b) Neither of the Company nor any of the Restricted Subsidiaries nor any director or officer 
of the Company or any Restricted Subsidiary acting in any capacity in connection with the Term Loans, the 
Notes, the Transactions or the other transactions hereunder, is any of the following (each a “Blocked 
Person”): 

(i) a Person that is listed in the annex to, or is otherwise subject to the provisions of, 
Executive Order No. 13224; 

(ii) a Person owned or controlled by, or acting for or on behalf of, any Person that is 
listed in the annex to, or is otherwise subject to the provisions of, Executive Order No. 13224; 
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(iii) a Person that commits, threatens or conspires to commit or supports “terrorism” 
(as defined in Executive Order No. 13224); or 

(iv) a Person that is named as a “specially designated national” on the most current list 
published by the United States Treasury Department’s Office of Foreign Asset Control (“OFAC”) 
at its official website or any replacement website or other replacement official publication of such 
list. 

(c) Neither of the Company nor any of the Restricted Subsidiaries nor any director or officer 
of the Company or any Restricted Subsidiary (acting in their capacities as such) (i) conducts any business 
or engages in making or receiving any contribution of funds, goods or services to or for the benefit of any 
Blocked Person or (ii) deals in, or otherwise engages in any transaction relating to, any property or interests 
in property blocked pursuant to Executive Order No. 13224. 

(d) Neither of the Company nor any of the Subsidiaries nor any director or officer of the 
Company or any Subsidiary acting in any capacity in connection with the Term Loans, the Notes, the 
Transactions or the other transactions hereunder is a Sanctioned Person. 

(e) The Company has implemented and maintains in effect policies and procedures with the 
intention to promote and achieve compliance by the Company and the Subsidiaries and their respective 
directors, officers and employees (in their capacities as such) with Sanctions and Anti-Terrorism Laws in 
all material respects. 

SECTION 3.24 Labor Matters.  Except as could not reasonably be expected to result in a Material 
Adverse Effect, there are no strikes, lockouts, labor disputes or slowdowns pending or, to the knowledge 
of the Company, threatened against the Company or any of the Restricted Subsidiaries. The hours worked 
and payments made to employees of the Company or any of the Restricted Subsidiaries have not been in 
violation in any material respect of the Fair Labor Standards Act of 1938, as amended. Except as could not 
reasonably be expected to result in a Material Adverse Effect, the Company and the Restricted Subsidiaries 
are in compliance with all applicable laws relating to labor and employment matters.  

SECTION 3.25 Intellectual Property; Licenses, Etc..  The Company and each of the Restricted 
Subsidiaries own, license or possess the valid right to use all Intellectual Property used in or reasonably 
necessary for the operation of their businesses as currently conducted, without conflict with the Intellectual 
Property rights of any Person, in each case, except, individually or in the aggregate, as could not reasonably 
be expected to have a Material Adverse Effect. To the knowledge of the Company, no Intellectual Property, 
advertising, product, process, method, substance, part or other material used by the Company or any 
Restricted Subsidiary, or the operation of its business as currently conducted, infringes upon, 
misappropriates or violates any Intellectual Property rights held by any Person except for such 
infringements, misappropriations or violations, individually or in the aggregate, which could not reasonably 
be expected to have a Material Adverse Effect. No claim or litigation regarding any of the Intellectual 
Property of the Company or any Restricted Subsidiary is pending or, to the knowledge of the Company, 
threatened against the Company or any Restricted Subsidiary, which claim or litigation, individually or in 
the aggregate, could reasonably be expected to have a Material Adverse Effect. 

SECTION 3.26 Anti-Corruption Laws. Neither of the Company nor any Restricted Subsidiary 
nor any director, officer, agent or employee of such Person (in their capacities as such) is aware of or has 
taken any action, directly or indirectly, that would result in a material violation by such persons (in their 
capacities as a director, officer, agent or employee of such Person) of the FCPA or the UK Bribery Act.  
The Company and the Restricted Subsidiaries have conducted their businesses in compliance with the UK 
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Bribery Act and the FCPA in all material respects and will maintain policies and procedures designed to 
promote and achieve compliance with such laws in all material respects. 

SECTION 3.27 Budget Variance Report. Each Budget Variance Report delivered pursuant to 
Section 5.09 is true, complete and correct in all material respects for the period covered thereby as of the 
date such Budget Variance Report is delivered. 

SECTION 3.28 Chapter 11 Cases; Orders. 

(a) The Chapter 11 Cases were commenced on the Petition Date and sufficient notice thereof 
was given for (i) the motion seeking approval of the Credit Documents, the Interim Order and Final Order, 
(ii) the hearing for the entry of the Interim Order and (iii) the hearing for the entry of the Final Order. The 
Credit Parties that are Debtors shall give, on a timely basis as specified in the Interim Order or the Final 
Order, as applicable, all notices required to be given to all parties specified in the Interim Order or Final 
Order, as applicable.  

(b) After the entry of the Interim Order, and pursuant to and to the extent permitted in the 
Orders, as applicable, the Obligations of the Debtors will constitute allowed Superpriority Claims in the 
Chapter 11 Cases having priority over all administrative expense claims and unsecured claims against the 
Debtors now existing or hereafter arising, of any kind whatsoever, including all administrative expense 
claims of the kind specified in sections 105, 326, 330, 331, 503(b), 506(c), 507(a), 507(b), 546(c), 726, 
1114 or any other provision of the Bankruptcy Code or otherwise, as provided under section 364(c)(l) of 
the Bankruptcy Code, subject and subordinate to (i) the Carve Out and (ii) the priorities set forth in the 
Interim Order or Final Order, as applicable.  

(c) The Interim Order (with respect to the period on and after entry of the Interim Order and 
prior to entry of the Final Order) or the Final Order (with respect to the period on and after entry of the 
Final Order), as the case may be, is in full force and effect and has not been reversed, stayed (whether by 
statutory stay or otherwise), vacated, or, without the Required DIP Creditors’ consent, subsequently 
modified or amended. The Credit Parties are in compliance in all material respects with the Orders.  

(d) Notwithstanding the provisions of section 362 of the Bankruptcy Code, and subject to the 
applicable provisions of the Interim Order or the Final Order, as the case may be, upon the Maturity Date 
(whether by acceleration or otherwise), the Co-Administrative Agents, the Collateral Agent and the DIP 
Creditors shall be entitled to immediate Payment in Full and to enforce the remedies provided for hereunder 
or under applicable laws, without further notice, motion or application to, hearing before, or order from, 
the Court (other than as set forth in the Interim or the Final Order, as the case may be). 

SECTION 3.29 Private Offering by the Company. Other than in connection with the syndication 
of the Sponsor Allocated Portion, neither the Company nor any of its Subsidiaries nor anyone acting on its 
or their behalf has offered the Notes or any similar Securities for sale to, or made any general solicitation 
of any offer to buy the Notes or any similar Securities from, or otherwise approached or negotiated in 
respect thereof with, any Person other than the DIP Notes Creditors, each of which has been offered the 
Notes at a private sale for investment and not pursuant to a distribution or underwritten offering.  Assuming 
the accuracy of the representations and warranties in Section 3.33, the offer, sale and issuance of the Notes 
pursuant hereto are exempt from the registration requirements of the Securities Act provided by Section 
4(a)(2) thereof; and it is not necessary to qualify this Agreement in respect of the Notes under the Trust 
Indenture Act. 
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SECTION 3.30 Rule 144A Eligibility. At the applicable Closing, the Notes will not be of the same 
class as Securities listed on a national securities exchange registered under Section 6 of the Exchange Act 
or quoted in an automated inter-dealer quotation system. 

SECTION 3.31 No Integration. Neither the Company nor any of its Subsidiaries has, directly or 
through any agent, sold, offered for sale, solicited offers to buy or otherwise negotiated in respect of, any 
Security that is or will be integrated with the sale of the Notes. 

SECTION 3.32 No Broker’s Fees. Neither the Company any of its Subsidiaries is a party to any 
contract, agreement or understanding with any person (other than this Agreement) that would give rise to a 
valid claim against it or the DIP Notes Creditors for a brokerage commission, finder’s fee or like payment 
in connection with the transactions contemplated by this Agreement or any of the Credit Documents. 

SECTION 3.33 Representation of the DIP Notes Creditors. 

(a) Each DIP Notes Creditor represents, for itself, that it is purchasing the Notes to be 
purchased by it solely for its own account and not as nominee or agent for any other Person and not with a 
view to, or for offer or sale in connection with, any distribution thereof (within the meaning of the Securities 
Act) that would be in violation of the securities laws of the United States or any state thereof, without 
prejudice, however, to each DIP Notes Creditor’s right at all times to sell or otherwise dispose of all or any 
part of such Notes pursuant to a registration statement under the Securities Act or pursuant to an exemption 
from the registration requirements of the Securities Act, subject to the terms of this Agreement.  

(b) Each DIP Notes Creditor further represents, agrees and acknowledges, for itself, that it: 

(i) is knowledgeable, sophisticated and experienced in business and financial matters; 

(ii) has previously invested in Securities similar to the Notes; 

(iii) is able to bear the economic risk of its investment in the Notes and is currently able 
to afford the complete loss of such investment; 

(iv) is an “accredited investor” as defined in Rule 501(a)(1), (2), (3) or (7) under the 
Securities Act or an entity in which all of the equity investors are such institutional accredited 
investors  and/or a “qualified institutional buyer” within the meaning of Rule 144A under the 
Securities Act, and was not formed for the specific purpose of investing in the Notes; 

(v) did not employ any broker or finder in connection with the transactions 
contemplated in this Agreement; 

(vi) understands that: 

(A) the Notes have not been registered under the Securities Act and are being 
issued by the Company in transactions exempt from the registration requirements of the 
Securities Act and the Notes will not be registered under the Securities Act or any state or 
blue sky law; and 

(B) the Notes may not be offered or sold except pursuant to an effective 
registration statement under the Securities Act or pursuant to an applicable exemption from 
registration under the Securities Act, subject to the terms relating to the restriction on sales 
in this Agreement; 
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(vii) further understands that the exemption from registration afforded by Rule 144 and 
Rule 144A (the provisions of which are known to the DIP Notes Creditor) promulgated under the 
Securities Act depends on the satisfaction of various conditions, which conditions may not be 
satisfied with respect to the Notes from time to time, or at any time, and that, if applicable, Rule 
144 may afford the basis for sales only in limited amounts; and 

(viii) has had access to all information that it believes is necessary, sufficient or 
appropriate in connection with its purchase of the Notes, has made an independent decision to 
purchase the Notes based on the information concerning the business and financial condition of the 
Group, and other information available to it, which it has determined is adequate for that purpose. 

ARTICLE IV 
 

Conditions of Lending 

The obligations of the DIP Creditors to make Initial Term Loans and/or purchase Initial Notes 
hereunder are subject to the satisfaction of the following conditions: 

SECTION 4.01 Conditions to Closing Date.  The obligation of each Initial DIP Creditor to make 
Initial Term Loans and/or purchase Initial Notes, as applicable, on the Closing Date shall be subject to 
satisfaction or written waiver by the Required DIP Creditors of the following conditions precedent:  

(a) Credit Agreement and Credit Documents.  The Co-Administrative Agents shall have 
received counterparts of this Agreement and each other Credit Document (other than any Credit Document 
to be delivered pursuant to Section 5.15 or Notes to be delivered in accordance with the applicable 
provisions hereof) from each Credit Party party thereto, dated as of the Closing Date, signed on behalf of 
such party or written evidence satisfactory to the Co-Administrative Agents (which may include telecopy 
or other electronic transmission of a signed signature page of this Agreement and each such other Credit 
Document) that such party has signed a counterpart of this Agreement and each such other Credit 
Document; 

(b) Representations and Warranties.  The representations and warranties set forth in 
Article III and in each other Credit Document shall be true and correct in all material respects on and as of 
the Closing Date (except in the case of any representation and warranty that expressly relates to a given 
date or period, such representation and warranty shall be true and correct in all material respects as of the 
respective date or for the respective period, as the case may be); provided that if any representations and 
warranties are qualified by or subject to a “material adverse effect”, “material adverse change” or similar 
term or qualification, the definition thereof shall be a Material Adverse Effect for purposes of any such 
representations and warranties made or deemed made on, or as of, the Closing Date (or any date prior 
thereto). 

(c) Responsible Officer’s Certificate.  The Co-Administrative Agents shall have received a 
certificate dated as of the Closing Date and executed by a Responsible Officer of each of the Credit Parties, 
certifying: 

(i) that (A) attached thereto is (1) a true and complete copy of the articles or certificate 
of incorporation or other comparable organizational document of such Credit Party, certified by the 
relevant authority of the jurisdiction of organization of such Credit Party and (2) a true and 
complete copy of the bylaws, operating or comparable governing document of such Credit Party 
and (B) such documents or agreements have not been amended (except as otherwise attached to 
such certificate and certified therein as being the only amendments thereto as of such date); 
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(ii) that attached thereto is a true and complete copy of resolutions or written consents 
of its equityholders or Board of Directors, as the case may be, authorizing the execution, delivery 
and performance of this Agreement and the other Credit Documents to which it is a party, and that 
such resolutions or written consents have not been modified, rescinded or amended and are in full 
force and effect without amendment, modification or rescission;  

(iii) as to the incumbency and genuineness of the signature of the officers, directors, 
managers or other authorized signatories of each Credit Party executing this Agreement and the 
other Credit Documents to which it is a party; and 

(iv) if requested by a DIP Notes Creditor to the Credit Parties and Co-Administrative 
Agents prior to the Closing Date, any other matters of fact as such DIP Notes Creditor may 
reasonably specify to enable such DIP Notes Creditor to determine whether a purchase of the Initial 
Notes is permitted by applicable law.  

(d) Closing Certificate.  The Co-Administrative Agents shall have received a customary 
closing certificate, dated as of the Closing Date and signed by a Responsible Officer of the Company on 
behalf of each Credit Party, confirming compliance with the conditions precedent set forth in 
Sections 4.01(b), (i), (k), (o), (p), (q), (r) and (t).  

(e) Good Standing Certificate.  The Co-Administrative Agents shall have received a 
certificate as of a recent date of the good standing (or equivalent) of each of the Credit Parties under the 
laws of its jurisdiction of organization from the relevant authority of its jurisdiction of organization. 

(f) Legal Opinion. The Co-Administrative Agents shall have received, on behalf of 
themselves, the Collateral Agent, and the DIP Creditors, the favorable written opinion of Vinson & Elkins 
LLP, counsel for the Credit Parties in form and substance reasonably satisfactory to the DIP Creditors, dated 
the Closing Date and addressed to the Co-Administrative Agents, the Collateral Agent, and the DIP 
Creditors. 

(g) Security Documents.  The Co-Administrative Agents and the Collateral Agent shall have 
received, on or before the Closing Date, all documents and instruments, including Uniform Commercial 
Code financing statements required by Law or reasonably requested by the Required DIP Creditors (to the 
extent required by the Guarantee and Collateral Agreement) to be filed, registered, published or recorded 
to create or perfect the Liens intended to be created under the Credit Documents and all such documents 
and instruments shall have been so filed, registered, published or recorded or other arrangements reasonably 
satisfactory to the Required DIP Creditors for such filing, registration, publication or recordation shall have 
been made. 

(h) [Reserved]. 

(i) Material Adverse Effect.  Since the Petition Date, no Material Adverse Effect shall have 
occurred. 

(j) Fees and Expenses.  (i) The Credit Parties shall have paid all fees, premiums, expenses 
and other amounts due and payable on the Closing Date to the extent invoiced at least three Business Days 
prior to such date from any of the Credit Parties to the Co-Administrative Agents or any DIP Creditor under 
the Restructuring Support Agreement or any Credit Document, including all fees payable to each Co-
Administrative Agent and any DIP Creditor with respect to the DIP Facility and agreed in writing with the 
Company or any other Credit Party and (ii) the Co-Administrative Agents, the Collateral Agent and the DIP 
Creditors shall have been reimbursed for all reasonable and documented out-of-pocket expenses (including 
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the reasonable and documented out-of-pocket fees, charges and disbursements of each of (A)  McDermott 
Will & Emery LLP, as counsel to the Co-Administrative Agents and the Collateral Agent, and (B) the Ad 
Hoc Group Advisors), required to be reimbursed or paid by the Company hereunder or under any other 
Credit Document. 

(k) No Default or Event of Default.  At the time of and immediately after giving effect to the 
Borrowings of the Initial Term Loans and the Initial Notes on the Closing Date, no Default or Event of 
Default shall have occurred and be continuing. 

(l) Borrowing Request; Request Notice.  The Co-Administrative Agents shall have received 
(i) a Borrowing Request with respect to the Initial Term Loans in accordance with Section 2.03(a) and (ii) 
a Request Notice with respect to the Initial Notes in accordance with Section 2.01(a)(ii) and Section 2.03.  

(m) PATRIOT Act.  The Co-Administrative Agents and the DIP Creditors shall have received 
all information with respect to the Credit Parties reasonably requested by such DIP Creditor in writing at 
least seven Business Days prior to the Closing Date under applicable “know-your-customer” and anti-
money laundering rules and regulations, including, the Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct Terrorism Act (Title III of Pub. L. 107-56 (signed 
into law October 26, 2001)) (the “PATRIOT Act”) and, to the extent the Company qualifies as a “legal 
entity customer” under the Beneficial Ownership Regulation, a Beneficial Ownership Certification in 
relation to the Company, including for the avoidance of doubt, a duly executed IRS Form W-9. 

(n) Lien Searches.  The Co-Administrative Agents shall have received copies of a recent Lien 
and judgment search in each jurisdiction reasonably requested by the Required DIP Creditors at least five 
(5) Business Days prior to the Closing Date with respect to the Credit Parties.  

(o) Petition Date.  The Petition Date shall have occurred, and the Company and each other 
Credit Party as of the Closing Date shall be a debtor and a debtor-in-possession in the Chapter 11 Cases. 

(p) No Dismissal or Conversion.  The Chapter 11 Cases shall not have been dismissed or 
converted to cases under chapter 7 of the Bankruptcy Code. 

(q) Interim Order.  The Interim Order Entry Date shall have occurred and the Interim Order 
shall be in full force and effect and shall not have been vacated or reversed, shall not be subject to any stay, 
and shall not have been modified or amended in any respect without the consent of the Required DIP 
Creditors and (solely with respect to its own rights, obligations, liabilities, duties and treatment) the Co-
Administrative Agents, and the Debtors shall be in compliance with the Interim Order. 

(r) First Day Orders.  All First Day Orders intended to be entered by the Bankruptcy Court at 
or immediately after the Debtors’ “first day” hearing shall have been entered by the Bankruptcy Court, shall 
be Approved Bankruptcy Court Orders and shall be in full force and effect. 

(s) Initial Budget.  The Co-Administrative Agents shall have received the Initial Budget. 

(t) No Appointment.  No trustee under chapter 7 or chapter 11 of the Bankruptcy Code or 
examiner with expanded powers shall have been appointed in any of the Chapter 11 Cases. 

(u) Restructuring Support Agreement.  The Restructuring Support Agreement shall not have 
been terminated and shall be in full force and effect with no notice of termination, breach, default, event of 
default, or similar notice having been delivered by or to any signatory thereto (to the extent such breach, 
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default, event of default, or similar notice has not been cured or waived in accordance with the terms of the 
Restructuring Support Agreement). 

(v) Milestones.  All applicable Milestones designated for satisfaction prior to the Closing Date 
shall have been accomplished in accordance with the terms herein (unless waived or extended by the 
requisite parties in accordance with the Restructuring Support Agreement) 

(w) Purchase Permitted By Applicable Law, Etc.  On the Closing Date, or on any other date 
on which Initial Notes are actually purchased and issued hereunder, each DIP Notes Creditor’s purchase of 
Initial Notes shall (a) be permitted by the laws and regulations of each jurisdiction to which such DIP Notes 
Creditor is subject, without recourse to provisions (such as section 1405(a)(8) of the New York Insurance 
Law) permitting limited investments by insurance companies without restriction as to the character of the 
particular investment and (b) not violate any applicable law or regulation (including Regulation T, U or X 
of the Board of Governors of the Federal Reserve System).  If requested by such DIP Notes Creditor, such 
DIP Notes Creditor shall have received an Officer’s Certificate from the Company certifying as to such 
matters of fact as such DIP Notes Creditor may reasonably specify to enable such DIP Notes Creditor to 
determine whether such purchase is so permitted. 

For purposes of determining compliance with the conditions specified in this Section 4.01, each 
DIP Creditor shall be deemed to have consented to, approved or accepted or to be satisfied with the 
satisfaction of each condition above unless an officer of each Co-Administrative Agent responsible for the 
transactions contemplated by the Credit Documents shall have received notice from such DIP Creditor prior 
to the Closing Date specifying its objection thereto and such DIP Creditor shall not have made available to 
the Co-Administrative Agents such DIP Creditor’s ratable portion of the Notes or Term Loans (whether 
directly, or via the fronting arrangement with the DIP Fronting Creditor). 

SECTION 4.02 Conditions to a Delayed Draw Borrowing Date.  The obligation of each DIP 
Creditor to make Delayed Draw Term Loans or to purchase Delayed Draw Notes on a Delayed Draw 
Borrowing Date shall be subject to satisfaction or written waiver by the Required DIP Creditors of the 
following conditions precedent:  

(a) Closing Date; Delayed Draw Commitment Termination Date. The Closing Date shall 
have occurred and the Delayed Draw Borrowing Date shall not occur after the Delayed Draw Commitment 
Termination Date. 

(b) Borrowing Request; Request Notice. The Co-Administrative Agents and the DIP 
Creditors shall have received (i) a Borrowing Request with respect to the Delayed Draw Term Loans in 
accordance with Section 2.03(a) and (ii) a Request Notice with respect to the Delayed Draw Notes in 
accordance with Section 2.01(a)(ii).  

(c) Representations and Warranties.  The representations and warranties set forth in Article 
III and each other Credit Document shall be true and correct in all material respects on and as of the Delayed 
Draw Borrowing Date (except in the case of any representation and warranty that expressly relates to a 
given date or period, such representation and warranty shall be true and correct in all material respects as 
of the respective date or for the respective period, as the case may be); provided that if any representations 
and warranties are qualified by or subject to a “material adverse effect”, “material adverse change” or 
similar term or qualification, the definition thereof shall be a Material Adverse Effect for purposes of any 
such representations and warranties made or deemed made on, or as of, the Closing Date (or any date prior 
thereto). 
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(d) No Default or Event of Default. At the time of and immediately after giving effect to the 
Borrowing of the Delayed Draw Term Loans and/or the Delayed Draw Notes, no Default or Event of 
Default shall have occurred and be continuing or would result therefrom. 

(e) Final Order.  The Final Order Entry Date shall have occurred at least three (3) Business 
Days prior to the Delayed Draw Borrowing Date (or such earlier date to which the Required DIP Creditors 
may agree), and the Final Order shall be in full force and effect and shall not have been vacated or reversed, 
and shall not be subject to any stay. 

(f) Second Day Orders.  All other material “second day orders” intended to be entered on or 
prior to the Final Order Entry Date and any order establishing material procedures for the administration of 
the Chapter 11 Cases, shall have been entered by the Bankruptcy Court, shall be Approved Bankruptcy 
Court Orders and shall be in full force and effect. 

(g) Restructuring Support Agreement.  The Restructuring Support Agreement shall not have 
been terminated and shall be in full force and effect with no notice of termination, breach, default, event of 
default, or similar notice having been delivered by or to any signatory thereto (to the extent such breach, 
default, event of default, or similar notice has not been cured or waived in accordance with the terms of the 
Restructuring Support Agreement). 

(h) Perfection.  The Collateral Agent, for the benefit of the Secured Parties, shall have valid, 
binding, enforceable, non-avoidable, and automatically and fully and perfected Liens on, and security 
interests, in the Collateral, in each case, having the priorities set forth in the Orders and subject only to the 
payment in full in cash of any amounts due under the Carve Out. 

(i) No Dismissal or Conversion.  The Chapter 11 Cases shall not have been dismissed or 
converted to cases under chapter 7 of the Bankruptcy Code. 

(j) No Appointment.  No trustee under chapter 7 or chapter 11 of the Bankruptcy Code or 
examiner with expanded powers shall have been appointed in any of the Chapter 11 Cases. 

(k) Budgets.  The Co-Administrative Agents and the Specified Ad Hoc Group Advisors shall 
have received (i) an Updated Budget for the most recent 13-week period for which an Updated Budget shall 
have been required to be delivered pursuant to Section 5.09(a) and (ii) all Budget Variance Reports then 
required to be delivered pursuant to Section 5.09(b). 

(l) Milestones.  All applicable Milestones designated for satisfaction prior to the Delayed 
Draw Borrowing Date shall have been accomplished in accordance with the terms herein (unless waived or 
extended by the requisite parties in accordance with the Restructuring Support Agreement). 

(m) Purchase Permitted By Applicable Law, Etc.  On the Delayed Draw Notes Closing Date, 
each DIP Notes Creditor’s purchase of Delayed Draw Notes shall (a) be permitted by the laws and 
regulations of each jurisdiction to which such DIP Notes Creditor is subject, without recourse to provisions 
(such as section 1405(a)(8) of the New York Insurance Law) permitting limited investments by insurance 
companies without restriction as to the character of the particular investment, (b) not violate any applicable 
law or regulation (including Regulation T, U or X of the Board of Governors of the Federal Reserve System) 
and (c) not subject such DIP Notes Creditor to any tax, penalty or liability under or pursuant to any 
applicable law or regulation, which law or regulation was not in effect on the date hereof; provided, that 
clause (c) shall not take into account any changes in income tax rates after the date hereof.  If requested by 
such DIP Notes Creditor, such DIP Notes Creditor shall have received an Officer’s Certificate from the 
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Company certifying as to such matters of fact as such DIP Notes Creditor may reasonably specify to enable 
such DIP Notes Creditor to determine whether such purchase is so permitted. 

(n) Fronting Arrangement.  All Initial Term Loans and Delayed Draw Term Loan 
Commitments (other than any Initial Term Loans and Delayed Draw Term Loan Commitments held by the 
Specified Initial DIP Creditors) shall have been assigned from the DIP Fronting Creditor to the 
Commitment Parties (other than the Specified Initial DIP Creditors) as set forth in the DIP Commitment 
Letter. 

ARTICLE V 
 

Affirmative Covenants 

The Company covenants and agrees with each DIP Creditor that so long as this Agreement shall 
remain in effect (other than pursuant to Section 9.02) and until the Commitments have been terminated and 
the principal of and interest on each Loan, each Note, all Fees and Premiums and all other expenses or 
amounts payable under any Credit Document (other than contingent reimbursement and indemnification 
obligations to the extent no unsatisfied claim with respect thereto has been asserted) have been paid in full 
(the occurrence of the foregoing a “Payment in Full”), unless the Required DIP Creditors shall otherwise 
consent in writing, the Company will, and will cause each of the Restricted Subsidiaries (and, in the case 
of Section 5.01(d), each of the Subsidiaries) to: 

SECTION 5.01 Existence; Compliance with Laws; Businesses and Properties.  Do or cause to 
be done all things necessary to preserve, renew and keep in full force and effect its legal existence, except 
as otherwise expressly permitted under Section 6.05. 

(a) Except, in each case, where the failure to do so could not reasonably be expected to result 
in a Material Adverse Effect, (i) do or cause to be done all things necessary to obtain, preserve, renew, 
extend and keep in full force and effect the rights, licenses, permits, franchises, authorizations, patents, 
copyrights, trademarks and trade names material to the conduct of its business; (ii) maintain and operate 
such business in substantially the manner in which it is presently conducted and operated and (iii) at all 
times maintain and preserve all property material to the conduct of such business and keep such property 
in good repair, working order and condition and from time to time make, or cause to be made, all needful 
and proper repairs, renewals, additions, improvements and replacements thereto in accordance, in all 
material respects, with Prudent Industry Practices. 

(b) Except, in each case, where the failure to do so could not reasonably be expected to result 
in a Material Adverse Effect, comply with all applicable laws, rules, regulations and orders, including, 
without limitation, applicable laws, rules, regulations and orders regarding any loans, advances, mortgage 
or promissory note arrangements with employees or agents, the Bankruptcy Code, ERISA, the Racketeer 
Influenced and Corrupt Organizations chapter of the Organized Crime Control Act of 1970, Environmental 
Laws, Anti-Terrorism Laws, the FCPA and any other applicable anti-corruption or anti-money laundering 
laws. 

(c) Maintain in effect the policies and procedures with respect to Sanctions and Anti-Terrorism 
Laws specified in Section 3.23(e).  

SECTION 5.02 Insurance.   

(a) To the extent commercially reasonably available, maintain such insurance, to such extent 
and against such risks, including fire and other risks insured against by extended coverage, as is customary 
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with companies in the same or similar businesses operating in the same or similar locations, including 
comprehensive general liability insurance against claims for bodily injury or death or property damage 
occurring upon, in, about or in connection with the use of any properties owned, occupied or controlled by 
it.  

(b) Subject to the provisions of Section 5.15 and other than as may be contemplated by the 
Interim Order or the Final Order, as applicable, cause all such policies covering any Collateral to be 
endorsed or otherwise amended to include a customary lender’s loss payable endorsement, in form and 
substance reasonably satisfactory to the Co-Administrative Agents and the Collateral Agent, which 
endorsement shall provide that, from and after the Closing Date, if the insurance carrier shall have received 
written notice from the Co-Administrative Agents or the Collateral Agent of the occurrence of an Event of 
Default, the insurance carrier shall pay all proceeds otherwise payable to the Company under such policies 
directly to the Collateral Agent; cause all such policies to provide that none of the Company, the Co-
Administrative Agents, the Collateral Agent nor any other party shall be a coinsurer thereunder and to 
contain a “Replacement Cost Endorsement”, without any deduction for depreciation, and such other 
provisions as the Collateral Agent may reasonably require (at the written direction of the Required DIP 
Creditors) from time to time to protect its interests; deliver original or certified copies of all such policies 
to the Collateral Agent; cause each such policy to provide that it shall not be canceled, modified or not 
renewed (i) by reason of nonpayment of premium upon not less than ten (10) days’ prior written notice 
thereof by the insurer to the Collateral Agent (giving the Collateral Agent the right to cure defaults in the 
payment of premiums) or (ii) for any other reason upon not less than 30 days’ prior written notice thereof 
by the insurer to the Collateral Agent.  

SECTION 5.03 Taxes.  Subject to Bankruptcy Law, the terms of the applicable Order and any 
required approval by the Bankruptcy Court, discharge or cause to be paid and discharged promptly when 
due all material Taxes before the same shall become delinquent or in default; provided that such payment 
and discharge shall not be required with respect to any such Tax (a) so long as the validity or amount thereof 
shall be contested in good faith by appropriate proceedings promptly instituted and diligently conducted 
and the Company or the applicable Restricted Subsidiary shall have set aside on its books adequate reserves 
with respect thereto in accordance with GAAP and such contest operates to suspend collection of the 
contested obligation or Tax and enforcement of a Lien or (b) to the extent the failure to do so could not 
reasonably be expected to result in a Material Adverse Effect or the imposition of a Lien on Collateral not 
permitted hereunder.   

SECTION 5.04 Financial Statements, Reports, etc..   

(a) Furnish to the Co-Administrative Agents, which shall furnish to the DIP Creditors in 
accordance with Section 9.01: 

(i) within (x) 180 days after the end of the fiscal year ended December 31, 2023, (y) 
90 days after the end of each other fiscal year, the Company’s consolidated balance sheet and 
related statements of income, partners’ equity and cash flows showing the financial condition of 
the Company and its consolidated Subsidiaries as of the close of such fiscal year and the results of 
its operations and the operations of such Subsidiaries during such year, together with comparative 
figures for the immediately preceding fiscal year, all audited by independent public accountants of 
recognized national standing and accompanied by an opinion of such accountants to the effect that 
such consolidated financial statements fairly present the financial condition and results of 
operations of the Company and its consolidated Subsidiaries on a consolidated basis in all material 
respects in accordance with GAAP consistently applied, together with a customary “management 
discussion and analysis” provision and (z) solely with respect to the fiscal year ended December 
31, 2023, 90 days after the end of such fiscal year, the Company’s unaudited consolidated balance 
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sheet and related statements of income, partners’ equity and cash flows (which statements, for the 
avoidance of doubt, will be absent footnote disclosure) showing the financial condition of the 
Company and its consolidated Subsidiaries as of the close of such fiscal year and the results of its 
operations and the operations of such Subsidiaries during such year, together with comparative 
figures for the immediately preceding fiscal year, all certified by one of its Financial Officers as 
fairly presenting the financial condition and results of operations of the Company and its 
consolidated Subsidiaries on a consolidated basis in all material respects in accordance with GAAP 
consistently applied, subject to normal year-end audit adjustments, together with a customary 
“management discussion and analysis” provision; 

(ii) within 60 days (or, solely with respect to the fiscal quarter ending March 31, 2024, 
90 days) after the end of each fiscal quarter (other than the final fiscal quarter of any fiscal year) 
(commencing with the fiscal quarter ending March 31, 2024), the Company’s consolidated balance 
sheet and related statements of income, partners’ equity and cash flows showing the financial 
condition of the Company and its consolidated Subsidiaries as of the close of such fiscal quarter 
and the results of its operations and the operations of such Subsidiaries during such fiscal quarter 
and the then elapsed portion of the fiscal year, and comparative figures for the same periods in the 
immediately preceding fiscal year, all certified by one of its Financial Officers as fairly presenting 
the financial condition and results of operations of the Company and its consolidated Subsidiaries 
on a consolidated basis in all material respects in accordance with GAAP consistently applied, 
subject to normal year-end audit adjustments, together with a customary “management discussion 
and analysis” provision; 

(iii) [reserved]; 

(iv) as soon as available, and in any event within 45 days after the end of each fiscal 
month of each fiscal year (other than any fiscal month that is also a fiscal quarter-end) (commencing 
with the fiscal month ending April 30, 2024), its monthly operating reports; 

(v) promptly after the request by any Co-Administrative Agent or any DIP Creditor, 
all documentation and other information that such Co-Administrative Agent or such DIP Creditor 
reasonably requests in order to comply with its ongoing obligations under applicable “know your 
customer” and anti-money laundering rules and regulations, including the USA PATRIOT Act and 
the Beneficial Ownership Regulation;  

(vi) promptly after the occurrence thereof, notice of any change in the information 
provided in the mostly recently delivered Beneficial Ownership Certification (if any) that would 
result in a change to the list of beneficial owners identified in parts (c) or (d) of such Certification; 

(vii) [reserved]; and 

(viii) promptly, from time to time, such other information regarding the operations, 
business affairs and financial condition of the Company or any Restricted Subsidiary, or 
compliance with the terms of any Credit Document, as the Co-Administrative Agents or any DIP 
Creditor may reasonably request. 

Information required to be delivered pursuant to Section 5.04(a)(i), (ii) and (iv) above shall be 
deemed to have been delivered on such Business Day that the Company delivers written notice to the Co-
Administrative Agents that such information, or one or more annual or quarterly reports containing such 
information, is available on the website of the Securities Exchange Commission at http://www.sec.gov. 
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(b) [Reserved]. 

(c) The financial statements delivered pursuant to Section 5.04(a)(i), (ii) and (iv) above shall 
be accompanied by a Compliance Certificate.  

SECTION 5.05 Litigation and Other Notices.  Promptly after obtaining actual knowledge thereof 
by any Responsible Officer of the Company or any Restricted Subsidiary, furnish to the Co-Administrative 
Agents (which shall furnish to each DIP Creditor), written notice of the following: 

(a) (i) any Event of Default or Default, specifying the nature and extent thereof and the 
corrective action (if any) taken or proposed to be taken with respect thereto or (ii) any material breach of, 
or default under, the Restructuring Support Agreement or the Orders; 

(b) the filing or commencement of any action, investigation, enforcement action, suit or 
proceeding, whether at law or in equity or by or before any Governmental Authority, against the Company 
or any Restricted Subsidiary, that could reasonably be expected to result in a Material Adverse Effect;  

(c) any development that has resulted in, or could reasonably be expected to result in, a 
Material Adverse Effect.  

SECTION 5.06 Information Regarding Collateral.  Furnish to the Co-Administrative Agents 
written notice of, (1) within 15 Business Days (or such longer period as agreed to by the Co-Administrative 
Agents) after, any change in the Company’s or any other Credit Party’s (i) legal name, (ii) identity or 
corporate structure or (iii) Federal Taxpayer Identification Number and (2) at least 10 Business Days (or 
such shorter period as agreed to by the Co-Administrative Agents) prior to, any change in the jurisdiction 
of organization or formation of the Company or any other Credit Party.  

SECTION 5.07 Maintaining Records; Access to Properties and Inspections.  Keep proper books 
of record and account, in reasonable detail, accurately and fairly reflecting in all material respects in 
conformity with GAAP and all requirements of law all dealings and transactions in relation to its business 
and activities.  At the expense of the Company, the Company will, and will cause the Restricted Subsidiaries 
to, permit any representatives and independent contractors designated by the Co-Administrative Agents to 
visit and inspect the financial records and the properties of such Person at reasonable times during normal 
business hours and as often as reasonably requested after reasonable prior notice and to make extracts from 
and copies of such financial records, and permit any representatives and independent contractors designated 
by the Co-Administrative Agents to discuss the affairs, finances and condition of such Person with the 
officers thereof and independent accountants therefor, except as would jeopardize applicable privileges or 
other similar protections; provided that (i) the Co-Administrative Agents may only exercise such right of 
inspection once per calendar year and (ii) notwithstanding clause (i) above, when an Event of Default exists, 
each Co-Administrative Agent or any DIP Creditor (or any of their representatives or independent 
contractors) may do any of the foregoing at any time during normal business hours upon reasonable notice 
to the Company. 

SECTION 5.08 Use of Proceeds.  The Company shall use the proceeds of the Term Loans and the 
Notes solely for the purposes described in Section 3.13 and in a manner consistent with Section 3.23. In 
addition, the Company will not request any Borrowing, and the Company shall not use, and shall procure 
that its Subsidiaries and its or their respective directors, officers, employees and agents shall not use, the 
proceeds of any Borrowing (a) in violation of the FCPA or the UK Bribery Act, (b) to fund or finance any 
activities, business or transaction of or with any Sanctioned Person, or in any Sanctioned Country or (c) in 
violation of any Sanctions applicable to any Credit Party. 
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SECTION 5.09 Other Business and Financial Information.  The Company shall deliver, 

(a) to the Specified Ad Hoc Group Advisors and the Co-Administrative Agents and each 
member of the Ad Hoc Group that is a Private-Side DIP Creditor, not later than 5:00 p.m. on every fourth 
Friday occurring after the Petition Date (each, an “Updated Budget Delivery Date”), commencing with the 
Friday of the fifth full calendar week occurring after the Petition Date, a Budget for the rolling 13-week 
period commencing on the Saturday immediately preceding the applicable Updated Budget Delivery Date 
(each, an “Updated Budget”), in form and substance acceptable to the Required DIP Creditors; provided 
that:  

(i) such Updated Budget shall be deemed acceptable to the Required DIP Creditors if 
the Required DIP Creditors have not responded (which response may be provided by email by the 
Specified Ad Hoc Group Advisors to the Company and the Co-Administrative Agents) to such 
Updated Budget within three Business Days after receipt by the Specified Ad Hoc Group Advisors 
of such Updated Budget; provided that if the Required DIP Creditors have not objected in writing 
(which objection may be provided by email by the Specified Ad Hoc Group Advisors to the 
Company and the Co-Administrative Agents) to such Updated Budget within three Business Days 
after receipt by the Specified Ad Hoc Group Advisors of such Updated Budget such Updated 
Budget shall be deemed acceptable to the Required DIP Creditors; 

(ii) the failure of any Updated Budget to be accepted by the Required DIP Creditors 
shall not be deemed to be a violation of this Section 6.02(f) and no Default or Event of Default 
shall result from any objection by the Required DIP Creditors to any Updated Budget and if no 
Updated Budget is accepted or deemed accepted by the Required DIP Creditors any favorable 
variance from prior Approved Budgets may be carried forward; and 

(iii) for the avoidance of doubt, upon (and subject to) the acceptance (or deemed 
acceptance) by the Required DIP Creditors of any Updated Budget (and at no time prior thereto), 
such Updated Budget shall constitute the “Approved Budget”; 

(b) to the Specified Ad Hoc Group Advisors and each member of the Ad Hoc Group that is a 
Private-Side DIP Creditor, not later than 5:00 p.m. on every Friday occurring after the Petition Date, 
commencing with the Friday of the fifth full calendar week occurring after the Petition Date, a Budget 
Variance Report for the most recently ended Budget Variance Test Period;  

(c) to the Specified Ad Hoc Group Advisors and each member of the Ad Hoc Group that is a 
Private-Side DIP Creditor, not later than 5:00 p.m. on every Friday occurring after the Closing Date, 
commencing with the Friday of the second full week after the Petition Date, a certificate of a Responsible 
Officer on behalf of the Company certifying the amount of Liquidity as of the Friday immediately preceding 
such delivery date; 

(d) to the Specified Ad Hoc Group Advisors and each member of the Ad Hoc Group that is a 
Private-Side DIP Creditor, not later than 5:00 p.m. on every Friday occurring after the Closing Date, 
commencing with the Friday of the second full week after the Petition Date, a critical vendor report and 
contract negotiation report in customary form which shall be reasonably acceptable to the Specified Ad 
Hoc Group Advisors;  

(e) to the Specified Ad Hoc Group Advisors and each member of the Ad Hoc Group that is a 
Private-Side DIP Creditor, on every Updated Budget Delivery Date and without limiting any information 
to be provided pursuant to the foregoing Section 5.09(a), professional fee details for the applicable Budget 
Variance Test Period for each advisor to the Debtors and each other advisor or professional to which the 
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Debtors are paying or are projected to pay with estate funds, broken down by advisor/professional (as and 
to the extent reported to the Debtors), actual fees, expenses and disbursements on an accrual basis and on a 
cash paid basis during the applicable Budget Variance Test Period, with a comparison for each such advisor 
or professional to the projected fees, expenses and disbursements on an accrual basis and on a cash paid 
basis, respectively, for such advisor or professional for such Budget Variance Test Period; provided that 
the comparison for each advisor to the Debtors is to be supported with a reasonably detailed explanation of 
variances to the previous budget; 

(f) to the Specified Ad Hoc Group Advisors and each member of the Ad Hoc Group that is a 
Private-Side DIP Creditor copies of all written formal board reports, minutes, consents, actions taken 
without a meeting, and other written board presentations summarizing the Company’s financial and 
operating performance that the Company provides to its directors (or equivalent members of the governing 
body), each such delivery to be made within one business day of the delivery of such materials to such 
directors or governing body members; provided, however, that the Company may redact any portion of 
such documents to the extent that the Company’s counsel believes in good faith that doing so is necessary 
or appropriate to (i) preserve the Company’s privilege respecting such documents or (ii) protect against any 
actual or perceived conflict involving the Ad Hoc Group or the applicable member thereof; provided, 
further, that the Specified Ad Hoc Group Advisors and each Ad Hoc Group member agreeing to receive 
such information agrees that neither the Company nor any of its Related Parties shall have any obligation 
to publicly disclose or otherwise cleanse any information delivered pursuant to this clause (f); and 

(g) such other information about the business or financial condition of the Company or any of 
its Restricted Subsidiaries as the Co-Administrative Agents or the Required DIP Creditors (or the Specified 
Ad Hoc Group Advisors on behalf of the Required DIP Creditors) may from time to time reasonably 
request. 

Notwithstanding anything herein to the contrary, the information provided pursuant to this Section 
5.09 will not be made available on the “public” side of the Platform but may be made available on the 
“private” side of the Platform and any DIP Creditor who elects to receive confidential information in its 
capacity as a DIP Creditor and that is not an Affiliated DIP Creditor (each, a “Private-Side DIP Creditor”) 
may, upon request, receive any of the information delivered to the Specified Ad Hoc Group Advisors 
pursuant to this Section 5.09.  For the avoidance of doubt, each Private-Side DIP Creditor acknowledges 
and agrees that, except as may be otherwise agreed in writing by any Debtor, neither the Company nor any 
of its Related Parties shall have any obligation to publicly disclose or otherwise cleanse any information 
delivered pursuant to this Section 5.09. 

SECTION 5.10 Employee Benefits.  Comply with the applicable provisions of ERISA and the 
Code which relate to Employee Benefit Plans except, in each case, where a failure to do so could not 
reasonably be expected to result in a Material Adverse Effect and  furnish to the Co-Administrative Agents 
within ten (10) Business Days after any Responsible Officer of the Company knows or has reason to know 
that any ERISA Event has occurred that, alone or together with any other ERISA Event then existing, 
resulted or could reasonably be expected to result in liability of the Company or any Restricted Subsidiary 
or any ERISA Affiliate in an aggregate amount exceeding the Materiality Threshold, a statement of a 
Responsible Officer of the Company or such ERISA Affiliate setting forth details as to such ERISA Event 
and the action, if any, that the Company or such ERISA Affiliate proposes to take with respect thereto. 

SECTION 5.11 Compliance with Environmental Laws.  Comply in all material respects and take 
all commercially reasonable measures to cause all lessees, invitees and any other Persons operating or 
occupying its properties to comply in all material respects with all applicable Environmental Laws and 
Environmental Permits; obtain and renew all material Environmental Permits necessary for its operations 
and properties; and conduct any investigation, study, sampling and testing, and undertake any cleanup, 
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removal, remedial or other action necessary to remove and clean up all Hazardous Materials from any of 
its properties, in compliance in all material respects with the applicable requirements of all Environmental 
Laws, in each case, unless such non-compliance would not result in, or could not reasonably be expected 
to result in, a Material Adverse Effect; provided, however, that neither of the Company nor any of the 
Restricted Subsidiaries shall be required to undertake any such cleanup, removal, remedial or other action 
to the extent that its obligation to do so is being contested in good faith and by proper administrative or 
judicial proceedings, appropriate reserves are being maintained with respect to such circumstances in 
accordance with GAAP, and the failure to undertake or the delay in performance of such action could not 
reasonably be expected to result in a material Environmental Liability. 

SECTION 5.12 Preparation of Environmental Reports.  If a Default caused by reason of a breach 
of Section 3.17 or Section 5.11 shall have occurred and be continuing for more than 20 days after the 
Company or any Restricted Subsidiary has actual knowledge of such facts and circumstances constituting 
such breach without the Company or any Restricted Subsidiary commencing activities reasonably likely to 
cure such Default, at the written request of the Required DIP Creditors through the Co-Administrative 
Agents, provide to the Co-Administrative Agents within 45 days after such request (if such Default is then 
continuing), at the expense of the Company, a report regarding the matters which are the subject of such 
Default prepared by an environmental consulting firm reasonably acceptable to the Co-Administrative 
Agents and indicating the presence or absence of Hazardous Materials and the estimated cost of any 
compliance or remedial action in connection with such Default; without limiting the generality of the 
foregoing, if the Co-Administrative Agents determines at any time that a material risk exists that any such 
report will not be provided within the time referred to above, the Co-Administrative Agents may retain an 
environmental consulting firm to prepare such report at the expense of the Company, and the Company 
hereby grants and agrees to cause any Restricted Subsidiary that owns or leases any property described in 
such request to grant the Co-Administrative Agents, the DIP Creditors, such firm and any agents or 
representatives thereof a non-exclusive license, subject to the rights of tenants or necessary consent of 
landlords, to enter onto their respective properties to undertake such an assessment. Such license shall 
terminate at the earliest of (i) the date on which such Default is cured or (ii) the date on which all Obligations 
have been paid in full and all Commitments shall have terminated. 

SECTION 5.13 Further Assurances; Additional Guarantees and Collateral.   

(a) Execute any and all further documents, financing statements, agreements and instruments, 
and take all further action (including filing Uniform Commercial Code and other financing statements, and 
(at the request of the Required DIP Creditors) Mortgages and deeds of trust) that may be required under 
applicable Law, or that the Required DIP Creditors, the Co-Administrative Agents or the Collateral Agent 
may reasonably request, in order to effectuate the transactions contemplated by the Credit Documents and 
in order to grant, preserve, protect and perfect the validity and first priority of the security interests created 
or intended to be created by the Security Documents.  

(b) [reserved]. 

(c) In the event that  any Person becomes a Subsidiary (other than an Excluded Subsidiary) of 
the Company, after the Closing Date, the Company shall (a) within 5 days after such event (or such longer 
period of time reasonably acceptable to the Collateral Agent (at the written direction of the Required DIP 
Creditors)), cause such Subsidiary (other than an Excluded Subsidiary) to become a Guarantor and a 
Grantor (as defined in the Guarantee and Collateral Agreement) under the Guarantee and Collateral 
Agreement by executing and delivering to the Collateral Agent a counterpart agreement or supplement to 
the Guarantee and Collateral Agreement in accordance with its terms, and (b) within 5 days after such event 
(or such longer period of time reasonably acceptable to the Collateral Agent), take all such actions and 
execute and deliver, or cause to be executed and delivered, all such documents, instruments, agreements, 
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and certificates reasonably requested by the Collateral Agent, including those which are similar to those 
described in Sections 4.01(c), (g) and, if requested by the Co-Administrative Agents, (f) hereof, Schedule 
5.15 hereof and Section 5.1 of the Guarantee and Collateral Agreement.  In the event that any Person 
becomes a First-Tier Foreign Subsidiary or FSHCO after the Closing Date the Company shall, and shall 
cause each Wholly Owned Domestic Subsidiary (other than an Excluded Subsidiary) that owns the Equity 
Interests of such Subsidiary to, within 5 days of such event (or such longer period of time reasonably 
acceptable to the Collateral Agent), deliver all such documents, instruments, agreements, and certificates 
as are similar to those described in Sections 4.01(c), (g) and, if requested by the Co-Administrative Agents, 
(f) hereof (with respect to the Equity Interests described below), and the Company shall take, and shall 
cause each such Wholly Owned Domestic Subsidiary (other than an Excluded Subsidiary) to take, all of 
the actions referred to in Section 4.01(g) hereof necessary to become a Debtor under the Cases and to grant 
and to perfect a Lien in favor of Collateral Agent, for the benefit of the Secured Parties, under the Guarantee 
and Collateral Agreement, or, at the option of the Collateral Agent, under a security or pledge agreement 
under the law of the jurisdiction of organization of the pledged Person, in not more than 65% of the voting, 
and 100% of the non-voting Equity Interests of such First-Tier Foreign Subsidiary or FSHCO.  With respect 
to each such Subsidiary, the Company shall, within 5 days of such event (or such longer period of time 
reasonably acceptable to the Co-Administrative Agents and the Collateral Agent), send to Co-
Administrative Agents written notice setting forth with respect to such Person (i) the date on which such 
Person became a Subsidiary (that is not an Excluded Subsidiary) of the Company and (ii) all of the data 
required to be set forth in Schedules 3.01 and 3.08 with respect to all Subsidiaries, and such written notice 
shall be deemed to supplement Schedules 3.01 and 3.08 for all purposes hereof. Notwithstanding anything 
to the contrary herein or in any other Credit Document, neither the Company nor any of its Subsidiaries 
shall be required to grant a Lien on any Equity Interests constituting Excluded Property (as defined in the 
Guarantee and Collateral Agreement). 

(d) In the event that any Credit Party acquires any Real Property, then the Company shall, or 
shall cause such Subsidiary to, within 30 days of request made by the Collateral Agent (acting on the written 
instructions of the Required DIP Creditors)  (or such longer period of time reasonably acceptable to the 
Collateral Agent (acting on the written instructions of the Required DIP Creditors)), take all such actions 
and execute and deliver, or cause to be executed and delivered, all such Mortgages, documents, instruments, 
agreements, opinions and certificates, including those which are reasonably requested by the Collateral 
Agent (acting on the written instructions of the Required DIP Creditors)  with respect to each such Real 
Property, that the Collateral Agent shall reasonably request to create or confirm the creation in favor of the 
Collateral Agent, for the benefit of the Secured Parties, a valid and, subject to any filing and/or recording 
referred to herein, perfected first priority (subject only to Permitted Encumbrances) security interest in such 
Real Property.  In addition to the foregoing, the Company shall, at the request of the Collateral Agent (acting 
on the written instructions of the Required DIP Creditors), deliver, from time to time, to the Collateral 
Agent such appraisals as are required by applicable law or regulation of Real Property with respect to which 
the Collateral Agent has been granted a Lien. 

SECTION 5.14 [Reserved].  

SECTION 5.15  Certain Post-Closing Obligations.  Execute and deliver the documents and 
complete the tasks set forth on Schedule 5.15, in each case within the time limits specified therein (or such 
longer period of time approved in writing by the Required DIP Creditors (which may be provided by the 
Specified Ad Hoc Group Advisors via email to the Company and the Co-Administrative Agents)).  

SECTION 5.16 Certain Bankruptcy Matters (Compliance with Orders).  The Credit Parties that 
are Debtors shall comply in all material respects: 
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(a) after entry thereof, with all of the requirements and obligations set forth in the Orders, as 
each such order is amended and in effect from time to time in accordance with this Agreement;  

(b) after entry thereof, with each order of the type referred to in clause (b) of the definition of 
“Approved Bankruptcy Court Order”, as each such order is amended and in effect in accordance with this 
Agreement (including, for the avoidance of doubt, the requirements set forth in clause (b) of the definition 
of “Approved Bankruptcy Court Order”); and  

(c) after entry thereof, the First Day Orders (to the extent not covered by clause (a) or (b) 
above) and the orders approving the Debtors’ “second day” relief, as each such order is amended and in 
effect in accordance with this Agreement (including, for the avoidance of doubt, the requirements set forth 
in clause (c) of the definition of “Approved Bankruptcy Court Order”); 

provided that, notwithstanding anything herein to the contrary, any actions taken to enforce any 
rights or remedies arising from a breach of this Section 5.16 shall be subject to any requirements in the 
Orders requiring a ruling or entry of an order of the Bankruptcy Court. 

SECTION 5.17 Bankruptcy Notices.   

(a) The Company will furnish to Davis Polk (for delivery to the Co-Administrative Agents and 
to each DIP Creditor), to the extent reasonably practicable, prior to filing with the Bankruptcy Court, the 
Final Order and all other proposed orders and pleadings specifically relating to the Term Loans, the Notes 
and the Credit Documents, including, but not limited to those relating to any other financing or use of Cash 
Collateral other than as set forth in the Approved Budget, any sale or other disposition of Collateral outside 
the ordinary course having a value in excess of $1,000,000, cash management, adequate protection, any 
Chapter 11 Plan and/or any disclosure statement. 

(b) The Company will furnish to Davis Polk all other filings, motions, pleadings, other papers 
and notices to be filed with the Bankruptcy Court that are required to be furnished to any Specified Ad Hoc 
Group Advisor pursuant to the Restructuring Support Agreement and at the time set forth therein. 

(c) The Company will furnish to the Specified Ad Hoc Group Advisors upon request copies 
of any informational packages provided to potential bidders, draft agency agreements, purchase agreements, 
status reports and updated information related to the sale of any assets or any other transaction in excess of 
$1,000,000 and copies of any such bids and any updates, modifications or supplements to such information 
and materials; provided that any DIP Creditor that is a potential bidder shall not receive such information 
and materials; provided, further, that such information (or a portion thereof) may be provided to the 
Specified Ad Hoc Group Advisors on a professional eyes only basis.] 

SECTION 5.18 Certain Case Milestones.  Each Credit Party shall use commercially reasonable 
efforts to implement the applicable terms of the Restructuring Support Agreement in accordance with the 
milestones set forth on Schedule 5.18 hereto (the “Milestones”) (which, to the extent such date (including 
any extension thereof), does not consist of a certain date, shall be calculated in accordance with Bankruptcy 
Rule 9006 of the Bankruptcy Rules) unless waived or extended in accordance with the Restructuring 
Support Agreement. 

SECTION 5.19 Conference Calls.   

(a) The Company (including the Chief Executive Officer of the Company or, as reasonably 
acceptable to the Required DIP Creditors, at least one other senior member of the Company’s management 
team) shall, and shall cause its financial advisors to, participate in a teleconference with members of the Ad 
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Hoc Group and the Specified Ad Hoc Group Advisors, at reasonable times to be mutually and reasonably 
agreed from time to time (and no less frequently than once every week or as otherwise agreed by the 
Company and the Required DIP Creditors) between the Company and the Specified Ad Hoc Group 
Advisors, to review the most recently delivered Budget Variance Reports and the financial and operational 
performance of the Company and its Subsidiaries and the progress of the Chapter 11 Cases and the 
Restructuring. 

(b) The Company shall cause its financial advisors to participate in a teleconference with 
members of the Ad Hoc Group and the Specified Ad Hoc Group Advisors at reasonable times to be mutually 
and reasonably agreed from time to time (and no less frequently than once every week) between the 
Company and the Specified Ad Hoc Group Advisors, to review the most recently delivered Budget 
Variance Reports and the financial and operational performance of the Company and their Subsidiaries. 

(c) Any member of the Ad Hoc Group that is a Private-Side DIP Creditor may, upon request, 
participate in any teleconference pursuant to this Section 5.19 and any member of the Ad-Hoc Group that 
is a Private-Side DIP Creditor who decides to so participate acknowledges and agrees that neither the 
Company nor any of its Related Parties shall have any obligation to publicly disclose or otherwise cleanse 
any information disclosed in any teleconference pursuant to this Section 5.19. 

SECTION 5.20 Priority of Liens and Claims.  Each Credit Party hereby covenants, represents 
and warrants that, upon entry of the Interim Order (and when applicable, the Final Order), its Obligations 
hereunder and under the other Credit Documents, in each case shall have the priority as provided in the 
Orders. 

SECTION 5.21 Maintenance of Ratings.  The Company shall use commercially reasonable 
efforts to obtain not later than 60 days after the Closing Date and thereafter maintain public corporate credit 
and public corporate family ratings with respect to the Company and a public rating of the DIP Facility 
from one of Fitch, S&P and Moody’s; provided that, in no event shall the Company be required to maintain 
any specific rating with such agencies. 

ARTICLE VI 
 

Negative Covenants 

The Company covenants and agrees with each DIP Creditor that so long as this Agreement shall 
remain in effect (other than pursuant to Section 9.02) and until a Payment in Full has occurred, unless the 
Required DIP Creditors shall otherwise consent in writing, the Company will not, nor will it cause or permit 
any of the Restricted Subsidiaries to: 

SECTION 6.01 Indebtedness.  Incur, create, assume or permit to exist any Indebtedness, except: 

(a) Indebtedness existing on the Petition Date (other than any Prepetition Indebtedness) that is 
set forth on Schedule 6.01 (but no refinancing thereof); 

(b) Indebtedness created hereunder and under the other Credit Documents; 

(c) intercompany Indebtedness of the Company and the Restricted Subsidiaries to the extent 
permitted by Sections 6.04(a)(i), (a)(ii), (b), or (p); provided that such Indebtedness shall be unsecured and, 
if owed by a Credit Party to a Person other than a Credit Party, subordinated to the Obligations pursuant to 
an Affiliate Subordination Agreement; provided, further, that, notwithstanding anything to the contrary 
herein, no intercompany Indebtedness of the Company and the Restricted Subsidiaries shall receive 
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administrative or priority treatment in any plan proposed by the Debtors in the Chapter 11 Cases except as 
agreed by the Debtors and the Required DIP Creditors; 

(d) Indebtedness of the Company or any Restricted Subsidiary incurred in the ordinary course 
of business to finance the acquisition, construction or improvement of any fixed or capital assets, and 
extensions, renewals and replacements of any such Indebtedness that do not increase the outstanding 
principal amount thereof; provided that (i) such Indebtedness is incurred prior to simultaneous with such 
acquisition or the completion of such construction or improvement and (ii) the aggregate principal amount 
of Indebtedness permitted by this Section 6.01(d), when combined with the aggregate principal amount of 
all Indebtedness outstanding under this Section 6.01(d) and all Capital Lease Obligations and Synthetic 
Lease Obligations outstanding under Section 6.01(e) shall not exceed $2,500,000 at any time; 

(e) Capital Lease Obligations and Synthetic Lease Obligations incurred in the ordinary course 
of business in an aggregate principal amount, when combined with the aggregate principal amount of all 
Indebtedness outstanding under Section 6.01(d) and this Section 6.01(e), shall not exceed $2,500,000 at 
any time; 

(f) Indebtedness owed to (including obligations in respect of letters of credit for the benefit 
of) any Person providing worker’s compensation, health, disability or other employee benefits or property, 
casualty or liability insurance pursuant to reimbursement or indemnification obligations to such Person, in 
each case, incurred in the ordinary course of business; 

(g) Prepetition Indebtedness in an aggregate outstanding principal amount not to exceed the 
aggregate principal amount outstanding on the Petition Date; 

(h) Indebtedness providing for the re-issuance, replacement or extension of the Specified 
Letters of Credit (with respect to each Specified Letter of Credit in a face amount not to exceed the face 
amount thereof as of the Petition Date) and the cash collateralization thereof in an amount not to exceed 
$1,500,000; 

(i) the Guarantee by any Credit Party of Indebtedness of any other Credit Party that was 
permitted to be incurred by another provision of this Section 6.01; provided that if the Indebtedness being 
guaranteed is subordinated to the Obligations, then the guarantee shall be subordinated to the same extent 
as the Indebtedness guaranteed;  

(j) [reserved]; 

(k) Indebtedness (i) arising from the honoring by a bank or other financial institution of a 
check, draft, payment order or other debit drawn, presented or issued against insufficient funds in the 
ordinary course of business, provided that if such Indebtedness exceeds $100,000, such Indebtedness is 
extinguished within ten Business Days of its incurrence or (ii) arising under any treasury or cash 
management or similar services provided by a bank or other financial institution to the Credit Parties in the 
ordinary course of business; 

(l) [reserved]; 

(m) [reserved];  

(n) [reserved]; 

(o) [reserved]; 
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(p) Indebtedness consisting of the financing of insurance premiums in the ordinary course of 
business;  

(q) cash management Obligations and other Indebtedness in respect of netting services, 
automatic clearing house arrangements, employees’ credit or purchase cards, overdraft protections and 
similar arrangements in each case incurred in the ordinary course of business; and 

(r) other Indebtedness of the Company or the Restricted Subsidiaries in an aggregate principal 
amount not to exceed $1,000,000 at any time. 

The accrual of interest and the payment in kind of interest in the form of capitalized obligations or 
the payment of dividends on any Disqualified Stock in the form of additional Disqualified Stock will not 
be deemed to be an incurrence of Indebtedness for purposes of this Section 6.01. 

SECTION 6.02 Liens.  Create, incur, assume or permit to exist any Lien on any property or assets 
(including Equity Interests or other securities of any Person, including any Restricted Subsidiary, but 
excluding the Company) now owned or hereafter acquired by it or on any income or revenues or rights in 
respect of any thereof, except: 

(a) Liens on property or assets of the Company and its Restricted Subsidiaries existing on the 
Petition Date and set forth on Schedule 6.02; provided that such Liens shall secure only those obligations 
which they secure on the Petition Date; 

(b) any Lien created under the Credit Documents; 

(c) [reserved];  

(d) Liens for Taxes not yet due or which are being contested in compliance with Section 5.03; 

(e) carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s, landlord’s or other 
like Liens arising in the ordinary course of business and securing obligations that are not overdue for a 
period of more than 45 days or which are being contested in good faith by appropriate proceedings; 

(f) pledges and deposits made in connection with worker’s compensation, unemployment 
insurance and other social security laws or regulations; 

(g) Liens or deposits to secure the performance of bids, trade contracts (other than for 
borrowed money), leases (other than Capital Lease Obligations), statutory obligations, surety and appeal 
bonds, performance bonds and other obligations of a like nature incurred in the ordinary course of business; 

(h) subject to the facts and conditions as set forth in clause (4) of the certificate delivered 
pursuant to Section 4.02(l), (i) zoning restrictions, building and land use laws, ordinances, orders, decrees, 
restrictions or any other conditions imposed by any Governmental Authority, easements, rights-of-way, 
covenants, restrictions on use of real property and other similar encumbrances, including encumbrances to 
title, oil, gas and other mineral interests, reservations, royalty interests and leases, and encroachments, title 
imperfections, and other minor defects or irregularities in title, and (ii) licenses, sublicenses, leases or 
subleases entered into in the ordinary course of business, which, in the case of each of clauses (i) and (ii), 
do not materially detract from the use of the property subject thereto or interfere with the ordinary conduct 
of the business of the Company or any of the Restricted Subsidiaries;  
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(i) purchase money security interests in real property, improvements thereto or equipment 
hereafter acquired (or, in the case of improvements, constructed) by the Company or any Restricted 
Subsidiary and Liens in respect of Capital Lease Obligations and Synthetic Lease Obligations of the 
Company or any Restricted Subsidiary; provided that (i) such security interests secure Indebtedness 
permitted by Section 6.01(d) or (e), as applicable, (ii) such security interests are incurred, and the 
Indebtedness secured thereby is created, prior to or contemporaneous with such acquisition (or 
construction), (iii) the Indebtedness secured thereby does not exceed the lesser of the cost or the fair market 
value of such real property, improvements or equipment at the time of such acquisition (or construction) 
and (iv) such security interests do not apply to any other property or assets of the Company or any Restricted 
Subsidiary; 

(j) judgment Liens securing judgments not constituting an Event of Default under Article VII 
or securing appeal or other bonds relating to such judgments; 

(k) [reserved]; 

(l) Liens and customary rights of set-off, revocation, refund or chargeback and similar rights 
under deposit, disbursement, concentration, cash or treasury management or similar agreements or under 
the Uniform Commercial Code or other applicable law in favor of any bank or other financial institution at 
which the Company or a Restricted Subsidiary maintains a deposit account in the ordinary course of 
business; provided that such Lien, customary rights of set-off, revocation, refund, chargeback or similar 
rights is limited to such deposit account and the funds, checks and other items deposited therein; 

(m) Liens on cash collateral in an amount not to exceed $1,500,000 to secure obligations with 
respect to the Specified Letters of Credit and/or the underlying obligations with respect to the Specified 
Letters of Credit; 

(n) Liens arising solely from precautionary Uniform Commercial Code financing statement 
filings with respect to operating leases or consignment arrangements; 

(o) any interest or title of a lessor under any operating lease entered into by the Company or 
any Subsidiary in the ordinary course of its business and covering only the assets so leased; 

(p) Liens in favor of a Governmental Authority arising in connection with any condemnation 
or eminent domain proceeding by such Governmental Authority which does not otherwise constitute a 
Default or Event of Default; 

(q) security deposits paid to landlords in the ordinary course of business securing leases and 
subleases permitted hereunder; 

(r) Liens arising out of conditional sale, title retention, consignment or similar arrangements 
for the sale of goods entered into by the Company or any Restricted Subsidiary (as purchaser or consignee);  

(s) Liens in favor of customs and revenue authorities arising as a matter of law to secure 
payment of customs duties in connection with the important of goods; 

(t) Liens encumbering reasonable customary initial deposits and margin deposits and similar 
Liens attaching to commodity trading accounts or other brokerage accounts incurred in the ordinary course 
of business and not for speculative purposes; 
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(u) Liens or pledges of deposits of cash or cash equivalents securing deductibles, self-
insurance, co-payment, co-insurance, retentions or similar obligations to providers of property, casualty or 
liability insurance in the ordinary course of business;  

(v) any interest or title of a lessor or sublessor under any lease of real estate not prohibited 
hereunder pursuant to which any Credit Party has a leasehold interest; 

(w) [reserved];  

(x) [reserved];  

(y) Liens in favor of providers of Indebtedness on the escrowed proceeds of such Indebtedness 
that are subject to an escrow or similar arrangement and Liens on cash deposited in an account along with 
such escrowed proceeds to pre-fund the payment of interest in respect of such Indebtedness during the 
applicable escrow period;  

(z) other Liens securing liabilities permitted hereunder in an aggregate amount not to exceed 
$1,000,000 at any time; 

(aa) Liens on Equity Interests in a joint venture securing obligations of such joint venture so 
long as the assets of such joint venture do not constitute Collateral; and 

(bb) Liens granted pursuant to any Order (including Liens granted to provide adequate 
protection and the Carve Out). 

SECTION 6.03 Sale and Lease-Back Transactions.  Enter into any arrangement, directly or 
indirectly, with any Person whereby it shall sell or transfer any property, real or personal, used or useful in 
its business, whether now owned or hereafter acquired, and thereafter rent or lease such property or other 
property which it intends to use for substantially the same purpose or purposes as the property being sold 
or transferred. 

SECTION 6.04 Investments.  Make any Investment in any other Person, except: 

(a) (i) Investments in Credit Parties, (ii) Investments by Restricted Subsidiaries that are not 
Credit Parties in other Restricted Subsidiaries that are not Credit Parties and (iii) Investments existing on 
the Closing Date that are described on Schedule 6.04(a); 

(b) Investments by Credit Parties in Restricted Subsidiaries that are not Credit Parties (i)  up 
to an amount which, when added to all such Investments made pursuant to this clause (i), would not exceed 
$100,000 or (ii) for the purpose of funding operating expenses (including but not limited to employee salary 
and office expenses) of such Restricted Subsidiaries (and their Subsidiaries) in an aggregate amount for all 
such Investments made pursuant to this clause (ii) not to exceed $5,000,000 from the Closing Date to the 
Maturity Date; 

(c) Permitted Investments; 

(d) Investments in EWH JV, including payments made on behalf of EWH JV, as contemplated 
by and in a manner consistent with the then applicable Approved Budget subject to any variance which 
does not violate Section 6.12; 
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(e) any guarantees by the Company and the Restricted Subsidiaries of the operating or 
commercial obligations (to the extent not constituting Indebtedness) of the Company or any Credit Party 
incurred in the ordinary course of business; 

(f) Investments consisting of extensions of credit in the nature of accounts receivable or notes 
receivable arising from the granting of trade credit in the ordinary course of business, and investments 
received in satisfaction or partial satisfaction thereof from financially troubled account debtors to the extent 
reasonably necessary in order to prevent or limit loss; 

(g) [reserved]; 

(h) [reserved]; 

(i) (i) Investments received in connection with the bankruptcy or reorganization of, or 
settlement of delinquent accounts and disputes with, customers and suppliers, in each case in the ordinary 
course of business, (ii) Investments by the Company and the Restricted Subsidiaries in prepaid expenses, 
negotiable instruments held for collection, lease, worker’s compensation, performance and other similar 
deposits provided to third parties in the ordinary course of business and insurance claim receivables and 
(iii) the Transactions; 

(j) [reserved]; 

(k) to the extent not prohibited by applicable law, loans and advances to officers, directors, 
managers, consultants and employees of the Company or its Subsidiaries in an aggregate amount not to 
exceed $50,000 at any time for travel, entertainment, relocation and other business purposes in the ordinary 
course of business; 

(l) Investments in the form of seller “take-back” notes and other non-cash consideration in 
connection with a Disposition permitted by Section 6.05; 

(m) [reserved]; 

(n) [reserved];  

(o) [reserved]; and   

(p) in addition to Investments permitted by paragraphs (a) through (o) above, other 
Investments by the Company or any Restricted Subsidiary up to an amount which, when added to all such 
Investments made pursuant to this Section 6.04(p) then outstanding, would not exceed $1,000,000.  

Notwithstanding the foregoing, no Investments may be made by the Company or a Restricted 
Subsidiary that results, directly or indirectly, in any Person that is not a Credit Party owning or holding 
Material Intellectual Property.   

For purposes of determining compliance with this Section 6.04: (i)  Investments which are capital 
contributions or purchases of Equity Interests or are purchases of assets (other than Equity Interests) shall 
be valued at the amount (or, in the case of any Investment made with property other than cash, the fair 
market value of such property as determined by the Company in good faith) actually contributed or paid 
(including any assumption of Indebtedness) to purchase such Equity Interests or other assets as of the date 
of such contribution or payment less, in the case of capital contributions and Equity Interests, returns on 
and of such Investment; and (ii) Investments which are loans, advances or extensions of credit shall be 
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valued at the principal amount of such loan, advance or extension of credit outstanding as of the date of 
determination. 

Accrual of interest or dividends, the accretion of accreted value and the payment of interest or 
dividends in the form of additional Investments will not be deemed to be the making of an Investment for 
purposes of this Section 6.04. 

SECTION 6.05 Mergers, Consolidations and Sales of Assets.   

(a) Merge into or consolidate with any other Person, or permit any other Person to merge into 
or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one transaction or in a series of 
transactions) all or substantially all of the assets (whether now owned or hereafter acquired) of the Company 
or any Restricted Subsidiary. 

(b) Make any Disposition or a Restricted Payment permitted by Section 6.06(a)), except: 

(i) Dispositions of damaged, obsolete, surplus or worn out property, or property no 
longer used or useful in the business, whether now owned or hereafter acquired, in the ordinary 
course of business; 

(ii) Dispositions of inventory, goods held for sale, cash and Permitted Investments in 
the ordinary course of business; 

(iii) licensing, sublicensing, abandonment or other Dispositions of intellectual property 
rights in the ordinary course of business; provided that no such Disposition of intellectual property 
may be made by the Company or any Restricted Subsidiary that results, directly or indirectly, in 
any Person that is not a Credit Party owning or holding Material Intellectual Property; 

(iv) Dispositions of property (other than Equity Interests or all or substantially all of 
the assets of the Company or a Restricted Subsidiary) to the extent that (i) such property is 
exchanged for credit against the purchase price of similar replacement property or (ii) the proceeds 
of such Disposition are reasonably promptly applied to the purchase price of such replacement 
property; 

(v) the sale or other transfer of products, services or accounts receivable in the 
ordinary course of business; 

(vi) Dispositions of property among the Credit Parties in the ordinary course of 
business; 

(vii) leases and subleases of property and real property and licenses and sublicenses 
thereof, in each case in the ordinary course of business; 

(viii) [reserved];  

(ix) Dispositions by Restricted Subsidiaries that are not Credit Parties to (a) other 
Restricted Subsidiaries that are not Credit Parties or (b) Credit Parties, in each case, in the ordinary 
course of business;  

(x) the sale or discount without recourse of accounts receivable in connection with the 
compromise or collection thereof; 
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(xi) leases of real property owned in fee that do not interfere in any material respect 
with the business of the Company or the applicable Restricted Subsidiary conducted at such 
location; 

(xii) any condemnation or eminent domain proceedings affecting real property; 

(xiii) trade-ins to vendors; 

(xiv) [reserved]; 

(xv) transfers of property subject to any settlement of, or payment in respect of, any 
property or casualty insurance claim; 

(xvi) [reserved];  

(xvii) granting of easements, rights-of-way, permits, licenses, restrictions or the like with 
respect to Real Property, in each case, which do not interfere in any material respect with the 
ordinary course of business of the Company and the Restricted Subsidiaries; and 

(xviii) Dispositions by the Company and any Restricted Subsidiary not otherwise 
permitted under this Section 6.05; provided that (1) (x) both immediately before and after the time 
on which the definitive agreements for such Disposition are entered into, no Default or Event of 
Default shall have occurred and be continuing and (y) at the time of such transaction, no Default 
or Event of Default shall have occurred and be continuing, (2) the Net Cash Proceeds of such 
Disposition are applied in accordance with the requirements of Section 2.13, (3) no less than 100% 
of the consideration received for such Disposition shall be paid in cash, (4) the fair market value of 
all assets subject to such Dispositions shall not exceed $2,500,000 in the aggregate. 

SECTION 6.06 Restricted Payments; Restrictive Agreements.   

(a) Make any Restricted Payment; provided that: 

(i) each Restricted Subsidiary may make Restricted Payments to any other Restricted 
Subsidiary, or any other Person that owns a direct Equity Interest in such Restricted Subsidiary, 
ratably according to their respective holdings of the type, class or ranking of Equity Interest in 
respect of which such Restricted Payment is being made or in a manner more favorable to the 
Company and the Restricted Subsidiaries; 

(b) Make or offer to make any optional or voluntary payment, prepayment, repurchase or 
redemption of or otherwise optionally or voluntarily defease or segregate funds with respect to Prepetition 
Indebtedness or Subordinated Indebtedness other than (A) as permitted by the Orders, (B) as permitted by 
any Approved Bankruptcy Court Order and consistent with the Approved Budget (subject to permitted 
variances) or (C) as permitted by any other order of the Bankruptcy Court in amounts satisfactory to the 
Required DIP Creditors; provided that, in the case of clauses (A) and (B) the amount thereof shall not be in 
excess of the amounts set forth for such payments in the Approved Budget (subject to permitted variances). 

(c) Enter into, incur or permit to exist any agreement or other arrangement that prohibits, 
restricts or imposes any condition upon (i) the ability of the Company or any Credit Party to create, incur 
or permit to exist any Lien upon any of its property or assets that would otherwise constitute Collateral to 
secure the Obligations, or (ii) the ability of any Restricted Subsidiary to pay dividends or other distributions 
with respect to any of its Equity Interests, to make or repay loans or advances to the Company or any other 
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Restricted Subsidiary or to transfer property to the Company; provided that (A) the foregoing shall not 
apply to restrictions and conditions imposed by law, by any Credit Document, (B) the foregoing shall not 
apply to customary restrictions and conditions contained in agreements relating to the sale of a Restricted 
Subsidiary or other assets pending such sale or other disposition, provided such restrictions and conditions 
apply only to the Restricted Subsidiary or other assets that are to be sold and such sale is permitted 
hereunder, (C) clause (i) of the foregoing shall not apply to restrictions or conditions imposed by any 
documentation relating to secured Indebtedness permitted by Section 6.01(a), (d), (e), (g) and (i) (solely in 
respect of guarantees of other Indebtedness permitted under Section 6.01(a), (d), (e) and (g)) in each case, 
to the extent limited to the assets subject to Liens securing such Indebtedness (D) the foregoing shall not 
apply to customary provisions in leases, licenses and other contracts restricting the assignment thereof,(E) 
the foregoing shall not apply to customary provisions in joint venture agreements or agreements governing 
property held with a common owner and other similar agreements or arrangements relating solely to such 
joint venture or property, and (F) the foregoing shall not apply to restrictions or conditions imposed by 
applicable Law. 

Notwithstanding the foregoing, no Restricted Payment may be made by the Company or a 
Restricted Subsidiary that results, directly or indirectly, in any Person that is not a Credit Party owning or 
holding Material Intellectual Property.   

SECTION 6.07 Transactions with Affiliates.  Sell or transfer any property or assets to, or 
purchase or acquire any property or assets from, or otherwise engage in any other transactions with, any of 
its Affiliates, whether or not in the ordinary course of business, other than (i) on terms and conditions not 
less favorable to the Company or such Restricted Subsidiary than could be obtained on an arm’s-length 
basis from unrelated third parties, (ii) [reserved], (iii) transactions between and among the Credit Parties, 
(iv) compensation arrangements, consulting contracts, collective bargaining agreements, benefit plans, 
programs or indemnification obligations, or any other similar arrangement, for or with general partners, 
current or former employees, officers, directors or consultants in the ordinary course of business, (v) 
payments, compensation, performance of indemnification or contribution obligations, and the making or 
cancellation of loans in the ordinary course of business to any such general partner, employees, officers, 
directors or consultants, (vi) any issuance, grant or award of stock, options, other equity related interests or 
other equity securities to any such employees, officers, directors or consultants, (vii) the payment of 
reasonable directors’ fees or expenses to directors of the Company, any Restricted Subsidiary or any 
Riverstone Entity (as determined in good faith by the Company, such Restricted Subsidiary or such 
Riverstone Entity in the ordinary course of business), (viii) a Restricted Payment permitted by Section 
6.06(a), (ix) the execution, delivery and performance (as applicable) of the Transactions and the Credit 
Documents, all transactions in connection therewith (including but not limited to the financing thereof), 
and all fees and expenses paid or payable in connection therewith, (x) any issuance or sale of Qualified 
Capital Stock of the Company otherwise permitted hereunder or any capital contributions to the Company, 
(xi) [reserved], (xii) [reserved], (xiii) any non-material transactions with an Affiliate for the purchase of 
goods, products, parts and services entered into in the ordinary course of business, (xiv) [reserved], (xv) the 
transactions listed in Schedule 6.07, (xvi) transactions otherwise permitted hereunder with a Person that is 
an Affiliate of any Credit Party solely because any Credit Party owns, directly or indirectly, an Equity 
Interest in, or otherwise controls, such Person, (xvii) transactions between and among Credit Parties and 
Affiliates which are not Credit Parties on terms and conditions not less favorable to the relevant Credit 
Party than could be obtained on an arm’s-length basis from unrelated third parties and (xviii) transactions 
among Restricted Subsidiaries which are not Credit Parties. 

SECTION 6.08 Business of the Company and Restricted Subsidiaries.  Engage at any time in 
any business or business activity other than a Permitted Business.   
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SECTION 6.09 Amendment to Other Indebtedness; Organizational Documents; Assignment of 
Drax Contract; Payment of Other Indebtedness.  Permit any waiver, supplement, modification or 
amendment of any indenture, instrument or agreement pursuant to which any Prepetition Indebtedness, 
Subordinated Indebtedness or any unsecured Indebtedness of the Company or any Restricted Subsidiary is 
outstanding if the effect of such waiver, supplement, modification or amendment, taken as a whole, would 
be materially adverse to the Company, any Restricted Subsidiary or the DIP Creditors,  consent to any 
amendment, supplement, waiver or other modification or change of its Organizational Documents in any 
manner if the effect thereof, taken as a whole, would be materially adverse to the DIP Creditors or  transfer 
or assign the Drax Contract to any Person that is not a Wholly Owned Domestic Subsidiary all of the Equity 
Interests of which have been pledged by a Credit Party to the Collateral Agent. 

SECTION 6.10 Liquidity Covenant.  The Company shall not permit Liquidity at any time 
beginning on the sixth (6th) Business Day following the entry of the Final Order to be less than $30,000,000.  

SECTION 6.11 Fiscal Year.  Change its fiscal year-end from December 31. 

SECTION 6.12 Budget Variance Covenant.  On each Budget Variance Test Date (commencing 
with the delivery of the Budget Variance Report for the Budget Variance Test Period ending on April 12, 
2024), the Company shall not permit net cash flow for such Budget Variance Test Period (excluding the 
effects of (i) proceeds of non-ordinary course asset sales unless approved by the Required DIP Creditors, 
(ii) shortfalls in receipts as a result of an MGT plant shutdown or termination of the MGT Contract, (iii) a 
loss of access to funding related to the flow of receipts from EWH JV to the Debtors and (iv) subject to the 
proviso below, professional fee disbursements) to have a shortfall with an absolute value of more than the 
greater of $2,000,000 and 15.0% of the forecasted net cash flow for such Budget Variance Test Period in 
the applicable Approved Budget.; provided that (i) in the event the Ad Hoc Group or the Ad Hoc Group 
Advisors has filed a notice on the Bankruptcy Court docket in the Chapter 11 Cases indicating an objection 
to proposed or requested Company Retained Professionals Disbursements with respect to any advisor or 
professional of any of the Debtors, the Company Retained Professionals Disbursements with respect to 
such advisor or professional shall be included in such calculation and variance test, unless and until such 
time as the objection has been withdrawn by or on behalf of the Ad Hoc Group or is otherwise resolved, or 
the fees and expenses subject to such objection have, notwithstanding such objection, been approved 
pursuant to an order issued by the Bankruptcy Court and (ii) if and to the extent any Company Retained 
Professionals Disbursements are included in the variance calculation pursuant to this proviso with respect 
to any advisor or professional, any favorable variances with respect to the Company Retained Professionals 
Disbursements applicable or attributable to such advisor or professional from all periods prior to the 
applicable Budget Variance Test Period (calculated on a cumulative, basis) may be carried forward into 
such applicable Budget Variance Test Period. 

SECTION 6.13 Additional Bankruptcy Matters; DIP Funding Account  No Credit Party shall, 
and no Credit Party shall permit any of its Restricted Subsidiaries to, without the Required DIP Creditors’ 
prior written consent, do any of the following: 

(a) assert, join, investigate, support or prosecute any claim or cause of action against any of 
the Secured Parties (in their capacities as such), unless such claim or cause of action is in connection with 
the enforcement of the Credit Documents against any of the Co-Administrative Agents or DIP Creditors; 

(b) reject or assume any obligations that arose prior to the Petition Date; 

(c) subject to the terms of the Orders, object to, contest, delay, prevent or interfere with in any 
material manner the exercise of rights and remedies by the Co-Administrative Agents, the Collateral Agent 
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or the DIP Creditors with respect to the Collateral following the occurrence, and during the continuance of 
a Default or an Event of Default; or 

(d) directly or indirectly transfer or allow to be transferred any amounts from the DIP Funding 
Account during any calendar week to (i) any account subject to the control of the Prepetition Agent, (ii) 
any account which receives payment of accounts receivable which are subject to a first lien in favor of the 
Prepetition Agent, or (iii) any other account which is not subject to an exclusive Lien held by the Collateral 
Agent for the benefit of the Secured Parties, if the cumulative amount of such transfers (for all of such 
transfers made after the Petition Date) exceeds the sum of (x) $5,000,000, (y) amounts previously 
transferred from the DIP Funding Account to any accounts referenced in clauses (i) through (iii) above in 
a manner permitted by and pursuant to this Section 6.13(d) which amounts have been expended or otherwise 
spent in a manner consistent with the then applicable Approved Budget and (z) the amount which the Credit 
Parties determine in good faith will be expended or otherwise spent during such calendar week and/or the 
following calendar week in a manner consistent with the then applicable Approved Budget. 

SECTION 6.14 Additional Subsidiaries  Except as described on Schedule 6.15, the Credit Parties 
shall not, nor shall they permit any of their Restricted Subsidiaries to, create or acquire any Subsidiary 
without the prior written consent of the Required DIP Creditors (which may be provided via email to the 
Company and the Co-Administrative Agents). 

SECTION 6.15 Executive Compensation.  The Company shall not, nor shall the Company permit 
any of its Restricted Subsidiaries to, enter into, any material key employee retention plan, any new or 
amended agreement regarding executive compensation, or other material executive compensation 
arrangement, in each case, outside the ordinary course of business without the prior consent of the Required 
DIP Creditors. 

SECTION 6.16 Subrogation.  No Credit Party shall, and no Credit Party shall permit any of its 
Restricted Subsidiaries to, assert any right of subrogation or contribution against any other Debtors until 
the payment in full in cash of all the Obligations (other than contingent indemnity obligations with respect 
to then unasserted claims). 

ARTICLE VII 
 

Events of Default 

In case of the happening of any of the following events (“Events of Default”): 

(a) any representation or warranty made or deemed made in or in connection with any Credit 
Document or the borrowings or the issuances hereunder, or any representation, warranty, statement or 
information contained in any certificate or financial statements furnished by or on behalf of the Credit 
Parties pursuant to the requirements of any Credit Documents shall prove to have been incorrect in any 
material respect when so made, deemed made or furnished; 

(b) default shall be made in the payment of any principal of any Loan or any Note when and 
as the same shall become due and payable, whether at the due date thereof or at a date fixed for prepayment 
thereof or by acceleration thereof or otherwise; 

(c) default shall be made in the payment of (i) any interest on any Loan or any Note when and 
as the same shall become due and payable, and such default shall continue unremedied for a period of three 
(3) Business Days or (ii) any Fee or any other amount (other than an amount referred to in clause (b) or 
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(c)(i) above, under any Credit Document, when and as the same shall become due and payable, and such 
default shall continue unremedied for a period of five (5) Business Days; 

(d) default shall be made in the due observance or performance by the Company or any 
Restricted Subsidiary of any covenant, condition or agreement contained in Section 5.01(a), 5.04(a)(i), (ii) 
or (iv), 5.05, 5.08, 5.09, 5.15 5.16, 5.18, 5.19, 5.20 or in Article VI; 

(e) default shall be made in the due observance or performance by the Company or any 
Restricted Subsidiary of any covenant, condition or agreement contained in any Credit Document (other 
than those specified in clause (b), (c) or (d) above) and such default shall continue unremedied for a period 
of 30 days after the earlier of (i) notice thereof from the Co-Administrative Agents or Required DIP 
Creditors to the Company (which notice shall also be given at the request of any DIP Creditor) or (ii) 
knowledge thereof by the Company or any other Credit Party;  

(f) (i) the Company or any Restricted Subsidiary shall fail to pay any principal or interest, 
regardless of amount, due in respect of any Material Indebtedness (other than Prepetition Indebtedness), 
when and as the same shall become due and payable (after giving effect to all applicable grace or cure 
periods), or (ii) any other event or condition occurs that results in any Material Indebtedness becoming due 
prior to its scheduled maturity or that enables or permits (after giving effect to all applicable grace or cure 
periods) the holder or holders of any Material Indebtedness or any trustee or agent on its or their behalf to 
cause any Material Indebtedness to become due, or to require the prepayment, repurchase, redemption or 
defeasance thereof, prior to its scheduled maturity; provided that this clause (ii) shall not apply to (A) any 
Indebtedness incurred prior to the Petition Date so long as the remedies under such Indebtedness are subject 
to the automatic stay applicable under section 362 of the Bankruptcy Code or (B) secured Indebtedness that 
becomes due as a result of the voluntary sale or transfer of the property or assets securing such Indebtedness 
or a casualty event or condemnation in relation thereto; 

(g) other than in connection with the Chapter 11 Cases, an involuntary proceeding shall be 
commenced or an involuntary petition shall be filed in a court of competent jurisdiction seeking (i) relief 
in respect of the Company or any Restricted Subsidiary that is not a Debtor, or of a substantial part of the 
property or assets of the Company or a Material Restricted Subsidiary that is not a Debtor, under the 
Bankruptcy Code or any other Debtor Relief Law, (ii) the appointment of a receiver, trustee, custodian, 
sequestrator, conservator or similar official for the Company or any Restricted Subsidiary that is not a 
Debtor or for a substantial part of the property or assets of the Company or a Material Restricted Subsidiary 
that is not a Debtor or (iii) the winding-up or liquidation of the Company or any Restricted Subsidiary that 
is not a Debtor; and such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; provided that this clause (g) shall not apply to 
the extent that (A) with respect to the case of any Restricted Subsidiary that is not a Debtor, within five 
Business Days after the commencement thereof, such case becomes jointly administered with the Chapter 
11 Cases and (B) each of the Interim Order and/or Final Order (as applicable) are made applicable to such 
Restricted Subsidiary hereunder on terms and conditions reasonably satisfactory to the Required DIP 
Creditors.  

(h) other than in connection with the Chapter 11 Cases, the Company or any Restricted 
Subsidiary that is not a Debtor shall (i) voluntarily commence any proceeding or file any petition seeking 
relief under the Bankruptcy Code or any other Debtor Relief Law, (ii) consent to the institution of, or fail 
to contest in a timely and appropriate manner, any proceeding or the filing of any petition described in 
clause (g) above, (iii) apply for or consent to the appointment of a receiver, trustee, custodian, sequestrator, 
conservator or similar official for the Company or any Restricted Subsidiary that is not a Debtor or for a 
substantial part of the property or assets of the Company or any Restricted Subsidiary that is not a Debtor, 
(iv) file an answer admitting the material allegations of a petition filed against it in any such proceeding, 
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(v) make a general assignment for the benefit of creditors, (vi) become unable, admit in writing its inability 
or fail generally to pay its debts as they become due or (vii) take any corporate or other organizational 
action for the purpose of effecting any of the foregoing; provided that the foregoing clauses (h)(i) through 
(iii) shall not apply to the extent that (A) with respect to the case of any Restricted Subsidiary that is not a 
Debtor, within five Business Days after the commencement thereof, such case becomes jointly administered 
with the Chapter 11 Cases and (B) each of the Interim Order and/or Final Order (as applicable) are made 
applicable to such Restricted Subsidiary hereunder on terms and conditions reasonably satisfactory to the 
Required DIP Creditors. 

(i) except for any order fixing the amount of any claim in the Chapter 11 Cases, one or more 
judgments shall be rendered against the Company or any Restricted Subsidiary and the same shall remain 
undischarged for a period of 60 consecutive days during which execution shall not be effectively stayed, or 
any action shall be legally taken by a judgment creditor to levy upon assets or properties of the Company 
or any Restricted Subsidiary to enforce any such judgment and such judgment either (i) is for the payment 
of money in an aggregate amount in excess of the Materiality Threshold not covered by insurance (it being 
understood that if an amount in excess of the Materiality Threshold is to be considered to be covered by 
insurance, a claim shall have been submitted to the applicable insurance provider and it shall not have 
denied or contested coverage) or (ii) is for injunctive relief and could reasonably be expected to result in a 
Material Adverse Effect; 

(j) an ERISA Event shall have occurred that when taken together with all other such ERISA 
Events, resulted or could reasonably be expected to result in liability of any Credit Party or their respective 
ERISA Affiliates in an aggregate amount exceeding the Materiality Threshold;  

(k) any Guarantee under the Guarantee and Collateral Agreement for any reason shall cease to 
be in full force and effect (other than in accordance with its terms), or any Guarantor shall deny in writing 
that it has any further liability under the Guarantee and Collateral Agreement (other than as a result of the 
discharge of such Guarantor in accordance with the terms of the Credit Documents); 

(l) any security interest purported to be created by any Security Document or the Order shall 
cease to be, or shall be asserted by any Credit Party not to be, a valid, perfected, first priority (except as 
otherwise expressly provided in this Agreement or such Security Document or such Order) security interest 
in a material portion of the Collateral, except (i) as a result of the sale or other disposition of the applicable 
Collateral in a transaction permitted under the Credit Documents or the Orders or (ii) as a result of the 
Collateral Agent’s failure to maintain possession of any stock certificates or other instruments delivered to 
it under the Security Documents or the Orders;  

(m) there shall have occurred a Change in Control;  

(n) there shall have occurred any amendment, supplement, waiver or other modification or 
change of or to the Bylaws in any manner if the effect thereof, taken as a whole, is materially adverse to 
the interests of the DIP Creditors in their capacities as such; or 

(o) The occurrence of any one or more of the following events:  

(i) the Bankruptcy Court shall enter an order dismissing any of the Chapter 11 Cases, 
converting any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, which 
order, in each case, has not been reversed, stayed, or vacated within five (5) Business Days of the 
entry of such order, any Credit Party (or any Subsidiary) shall file a motion or other pleading 
seeking entry of such an order, in each case, without the consent of the Required DIP Creditors 
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(which may be provided via email from the Specified Ad Hoc Group Advisors to the Company and 
the Co-Administrative Agents); 

(ii) a trustee or a responsible officer having expanded powers (beyond those set forth 
under sections 1106(a)(3) and (4) of the Bankruptcy Code under Bankruptcy Code section 1104 
(other than a fee examiner), or any similar person is appointed or elected in any of the Chapter 11 
Cases, any Credit Party (or any Subsidiary thereof) applies for, consents to, or fails to contest in, 
any such appointment, or the Bankruptcy Court shall have entered an order providing for such 
appointment, which order, in each case, has not been reversed, stayed, or vacated within five (5) 
Business Days of the entry of such order, in each case without the prior written consent of the 
Required DIP Creditors (which may be provided via email from the Specified Ad Hoc Group 
Advisors to the Company and the Co-Administrative Agents); 

(iii) (A) the Bankruptcy Court shall enter an order, or any Credit Party (or any 
Subsidiary thereof) shall file an application, motion or other pleading seeking entry of an order, 
staying, reversing, amending, supplementing, vacating or otherwise modifying the Interim Order 
or the Final Order, or Company or any of its Subsidiaries shall apply for authority to do so without 
the prior written consent of the Co-Administrative Agents (at the written direction of the Required 
DIP Creditors) or the Required DIP Creditors (in each case, which may be provided via email from 
the Specified Ad Hoc Group Advisors to the Company and the Co-Administrative Agents), as 
applicable, or (B) the Interim Order or the Final Order, as applicable, shall cease to be in full force 
and effect; 

(iv) the Bankruptcy Court shall enter an order in any of the Chapter 11 Cases 
confirming a Chapter 11 Plan that is not an Acceptable Plan of Reorganization; 

(v) (A) the Bankruptcy Court shall enter an order in any of the Chapter 11 Cases 
denying or terminating use of Cash Collateral by the Credit Parties that are Debtors; (B) the 
termination of the right of any Credit Party that is a Debtor to use any Cash Collateral under the 
Orders or the Cash Management Order; or (C) any other event that terminates the Credit Parties’ 
right to use Cash Collateral and, in each case under this clause (v), the Debtors have not otherwise 
obtained authorization to use Cash Collateral pursuant to an order with the prior written consent  of 
the Co-Administrative Agents (at the written direction of the Required DIP Creditors) or the 
Required DIP Creditors (in each case which may be provided via email from the Specified Ad Hoc 
Group Advisors to the Company and the Co-Administrative Agents); 

(vi) any of the Credit Parties or any of their Subsidiaries shall commence, join in, assist, 
support or otherwise participate as an adverse party in any suit or other proceeding against the Co-
Administrative Agents, Collateral Agent or the DIP Creditors (in each case, in their capacities as 
such) with respect to the Debtors’ stipulations, admissions, agreements and releases contained in 
the Orders, the invalidation, subordination or other challenging of the Superpriority Claims and 
Liens granted to secure the Obligations or any other rights granted to the Co-Administrative Agents, 
Collateral Agent or the DIP Creditors in the Orders or this Agreement or with respect to any relief 
under section 506(c) of the Bankruptcy Code with respect to any Collateral, in each case, without 
the prior written consent of the Required DIP Creditors (which may be provided via email from the 
Specified Ad Hoc Group Advisors to the Company and the Co-Administrative Agents); provided 
that the Debtors shall not be precluded from contesting whether an Event of Default has occurred 
and is continuing; 

(vii) the Bankruptcy Court shall enter an order in any of the Chapter 11 Cases (other 
than the Cash Management Order and any Approved Bankruptcy Court Order) granting authority 
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to use Cash Collateral or to obtain financing under section 364 of the Bankruptcy Code (other than 
with respect to the DIP Facility, in each case, without the express written consent of the Required 
DIP Creditors (which may be provided via email from the Specified Ad Hoc Group Advisors to the 
Company and the Co-Administrative Agents)); 

(viii) the Bankruptcy Court shall enter an order in any of the Chapter 11 Cases (other 
than any Approved Bankruptcy Court Order) granting adequate protection to any other Person 
(which, for the avoidance of doubt, shall not apply to any payments made pursuant to any Order or 
any First Day Order acceptable to the Required DIP Creditors); 

(ix) the filing or support of any pleading by any Credit Party (or any of its Restricted 
Subsidiaries) seeking, or otherwise consenting to, any of the matters set forth in clauses (i) through 
(viii) above otherwise seeking relief that, if granted, could otherwise be reasonably expected to 
result in the occurrence of an Event of Default; 

(x) other than as permitted by the Orders or any other Approved Bankruptcy Court 
Order, the Bankruptcy Court shall enter an order granting any superpriority administrative expense 
claim (other than the Carve-Out) in the Chapter 11 Cases pursuant to section 364(c)(1) of the 
Bankruptcy Code pari passu with or senior to the claims of the Co-Administrative Agents and the 
DIP Creditors, or the filing by any Credit Party (or any of its Restricted Subsidiaries) of a motion 
or application seeking entry of such an order; 

(xi) noncompliance by any Credit Party or any of its Restricted Subsidiaries with the 
terms of the Interim Order or the Final Order in any material respects; 

(xii) the filing of a motion, pleading or proceeding by any Credit Party or any of its 
Subsidiaries that could reasonably be expected to result in a material impairment of the rights or 
interests of the DIP Creditors in their capacities as holders of Prepetition Indebtedness without the 
prior written consent of the Required DIP Creditors (which may be provided via email from the 
Specified Ad Hoc Group Advisors to the Company and the Co-Administrative Agents); 

(xiii) other than as expressly permitted by Section 6(d) of the Restructuring Support 
Agreement, the filing of, public announcement relating to, support for or making a written proposal 
or counterproposal to any party regarding (or, in each case, failing to provide adequate notice to 
the Ad Hoc Group Advisors at least five (5) Business Days prior to taking such action) by any 
Credit Party or any of its Subsidiaries of a Chapter 11 Plan that is not an Acceptable Plan of 
Reorganization; 

(xiv) the Prepetition 2026 Indenture, the Prepetition AL Indenture, the Prepetition MS 
Indenture, or the Prepetition Credit Agreement are challenged by any Credit Party or any of its 
Subsidiaries; 

(xv) any Credit Party (or any of its Restricted Subsidiaries) shall file a motion, without 
the Required DIP Creditors’ written consent, seeking authority to sell all or substantially all of its 
assets or consummate a sale of assets of the Credit Parties or any of its Restricted Subsidiaries that 
are Debtors or the Collateral having a value in excess of $1,000,000 and not otherwise permitted 
hereunder in a transaction, in each case that is not approved by the Required DIP Creditors; 

(xvi) a default occurs under any lease or leases by a Credit Party as lessee of any real or 
personal property regarding a failure to make a Post-Petition payment under which the aggregate 
rentals payable under such lease or all such leases in the aggregate exceed $$1,000,000, excluding 
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(i) any defaults due to a Credit Party’s chapter 11 filing or (ii) any Bankruptcy Court approved 
rejection of such lease or leases under section 365 or 1110 of the Bankruptcy Code; or 

(xvii) the Restructuring Support Agreement shall have been terminated; 

then, and in every such event (other than an event with respect to the Company or a Material 
Restricted Subsidiary described in paragraphs (g) or (h) above), and at any time thereafter during the 
continuance of such event (but subject to the Orders, including the Remedies Notice Period), the Co-
Administrative Agents may, and at the written request of the Required DIP Creditors, shall, by notice to the 
Company, take any or all of the following actions, at the same or different times: terminate forthwith the 
Commitments and declare the Term Loans and Notes then outstanding to be forthwith due and payable in 
whole or in part, whereupon the principal of the Term Loans and the Notes so declared to be due and 
payable, together with accrued interest thereon and any unpaid accrued Fees and Premiums and all other 
liabilities of the Company and the other Credit Parties accrued hereunder and under any other Credit 
Document, shall become forthwith due and payable, without presentment, demand, protest or any other 
notice of any kind, all of which are hereby expressly waived by the Company and by the Company on 
behalf of its Restricted Subsidiaries, anything contained herein or in any other Credit Document to the 
contrary notwithstanding, and the Co-Administrative Agents and the Collateral Agent shall have the right 
to take all or any actions and exercise any remedies available under the Credit Documents or applicable law 
or in equity; and in any event with respect to the Company or a Restricted Subsidiary described in 
paragraphs (g) or (h) above, the Commitments shall automatically terminate and the principal of the Term 
Loans and the Notes then outstanding, together with accrued interest thereon and any unpaid accrued Fees 
and Premiums and all other liabilities of the Company and the other Credit Parties accrued hereunder and 
under any other Credit Document, shall automatically become due and payable, without presentment, 
demand, protest or any other notice of any kind, all of which are hereby expressly waived by the Company 
and by the Company on behalf of its Restricted Subsidiaries, anything contained herein or in any other 
Credit Document to the contrary notwithstanding, and the Co-Administrative Agents and the Collateral 
Agent shall have the right to take all or any actions and exercise any remedies available under the Credit 
Documents or applicable law or in equity. 

Notwithstanding anything to the contrary herein, the enforcement of Liens on or remedies with 
respect to the Collateral and the exercise of all other remedies provided for in this Agreement and the other 
Credit Documents against any Debtor, shall be subject to the provisions of the Interim Order (and, when 
entered, the Final Order), including with respect to the Remedies Notice Period (as defined in the Orders).  

ARTICLE VIII 
 

The Co-Administrative Agents and the Collateral Agent; Etc. 

SECTION 8.01 Appointment. 

(a) Each (i) DIP Creditor hereby irrevocably appoints Acquiom and Seaport as Co-
Administrative Agents and (ii) Co-Administrative Agent and DIP Creditor hereby irrevocably appoints the 
Collateral Agent (the Co-Administrative Agents and the Collateral Agent are referred to collectively (or 
any two of them together) as “Agents”, and each is an “Agent”), in each case, to act as its agent hereunder 
and under the Credit Documents and authorizes each Agent to take such actions on its behalf and to exercise 
such powers as are expressly delegated to such Agent by the terms of the Credit Documents, together with 
such actions and powers as are reasonably incidental thereto.  Notwithstanding any provision to the contrary 
elsewhere in this Agreement, (i) the duties of the Co-Administrative Agents shall be mechanical and 
administrative in nature, the Co-Administrative Agents shall not have any duties or responsibilities, except 
those expressly set forth herein, or any fiduciary, principal-agency, or trustee relationship with the 
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Collateral Agent, any DIP Creditor or any other Secured Party (regardless of whether a Default or Event of 
Default has occurred and is continuing), and no implied covenants, functions, responsibilities, duties, 
obligations or liabilities shall be read into this Agreement or any other Credit Document or otherwise exist 
against the Co-Administrative Agents and (ii) the duties of the Collateral Agent shall be mechanical and 
administrative in nature, the Collateral Agent shall not have any duties or responsibilities except those 
expressly set forth herein, or any fiduciary, principal-agency, or trustee relationship with any Co-
Administrative Agent, any DIP Creditor, or any other Secured Party (regardless of whether a Default or 
Event of Default has occurred and is continuing), and no implied covenants, functions, responsibilities, 
duties, obligations or liabilities shall be read into this Agreement or any other Credit Document or otherwise 
exist against the Collateral Agent. The appointment of Seaport as a Co-Administrative Agent is solely with 
respect to its capacity in processing assignments of the Term Loans and Notes under this Agreement and 
Seaport shall not be required to, or have any duty to or responsibility for, acting in any other capacities, 
without its prior written consent. 

(b) The provisions of this Article VIII are solely for the benefit of the Agents and the DIP 
Creditors, and the Credit Parties shall have no rights as a third-party beneficiary of any of such provisions.  
In performing its functions and duties hereunder, each Agent shall act solely as an agent of the DIP Creditors 
and does not assume and shall not be deemed to have assumed any obligation towards or relationship of 
fiduciary, agency or trust with or for the Company, the other Credit Parties, or any of their respective 
Subsidiaries. It is understood and agreed that the use of the term “agent” or “Agent” herein or in any other 
Credit Documents (or any other similar term) with reference to any Agent is not intended to connote any 
fiduciary or other implied (or express) obligations arising under agency doctrine of any applicable Law.  
Instead, such term is used as a matter of market custom, and is intended to create or reflect only a 
representative relationship between independent contracting parties. Without limiting the generality of the 
foregoing, the Agents are hereby expressly authorized to (i) execute any and all documents (including 
releases and the Security Documents (which Security Documents shall contain indemnity and expense 
reimbursement provisions for the benefit of the Agents party thereto that are no more onerous to the DIP 
Creditors than the provisions contained in the Security Documents as of the Closing Date and shall be 
binding on the DIP Creditors)) with respect to the Collateral and the rights of the Secured Parties with 
respect thereto, as contemplated by and in accordance with the provisions of this Agreement and the 
Security Documents and (ii) negotiate, enforce or settle any claim, action or proceeding affecting the DIP 
Creditors in their capacity as such, at the written direction of the Required DIP Creditors, which negotiation, 
enforcement or settlement will be binding upon each DIP Creditor. 

SECTION 8.02 Reliance by Agents.   

(a) Without limiting the generality of the foregoing, (a) no Agent shall be subject to any 
fiduciary, principal-agency, trustee relationship or other implied duties, regardless of whether a Default has 
occurred and is continuing, (b) no Agent shall have any duty to take any discretionary action or exercise 
any discretionary powers, except discretionary rights and powers expressly contemplated hereby or under 
any Credit Document that such Agent is instructed in writing to exercise by the Required DIP Creditors (or 
such other number or percentage of the DIP Creditors as shall be necessary under the circumstances as 
provided for herein or in the other Credit Documents); provided that no Agent shall be required to take any 
action that, in its opinion or the opinion of its counsel, (i) may expose such Agent to liability or that is 
contrary to any Credit Document or applicable law, (ii) may create any obligation not expressly set forth in 
the Credit Documents or (iii) may be in violation of the automatic stay under any Debtor Relief Law or that 
may effect a forfeiture, modification or termination of property of a Defaulting DIP Creditor in violation of 
any Debtor Relief Law or it shall first have been indemnified to its satisfaction by the DIP Creditors against 
any and all liability and expense (other than liability and expense arising from its own gross negligence or 
willful misconduct) that may be incurred by it by reason of taking, continuing to take or omitting to take 
any such action, and (c) except as expressly set forth in the Credit Documents, no Agent shall have any 
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duty to disclose, nor shall it be liable for the failure to disclose, any information relating to the Company, 
any of its Affiliates, or any of the Subsidiaries that is communicated to or obtained by the Person serving 
as Co-Administrative Agents and/or Collateral Agent or any of its Affiliates in any capacity.   

SECTION 8.03 Exculpatory Provisions. 

(a) No Agent nor any of its Related Parties shall be liable for any action taken or not taken by 
it with the consent or at the request of the Required DIP Creditors (or such other number or percentage of 
the DIP Creditors as shall be necessary, or as such Agent shall believe in good faith shall be necessary, 
under the circumstances) (and such consent or request and such action or action not taken pursuant thereto 
shall be binding upon all the DIP Creditors) or in the absence of its own gross negligence or willful 
misconduct as determined by a court of competent jurisdiction in a final and non-appealable judgment 
(which shall not include any action taken or omitted to be taken in accordance with clause (i), for which 
such Agent shall have no liability).   

(b) No Agent nor any of its Related Parties shall be deemed to have knowledge of any Default 
or Event of Default unless and until written notice thereof is given to such Agent by the Company or a DIP 
Creditor, referring to this Agreement, stating that such notice is a “notice of default” and describing such 
Default or Event of Default. In the event that any Co-Administrative Agent receives such a notice, it shall 
give notice thereof to the DIP Creditors and, the other Co-Administrative Agent and the Collateral Agent. 
Each Agent shall take such action with respect to such Default or Event of Default as shall be reasonably 
directed by the Required DIP Creditors (or such other number or percentage of the DIP Creditors as shall 
be necessary, or as such Agent shall believe in good faith shall be necessary) (subject to the provisos set 
forth in Section 8.04(c)). 

(c) No Agent nor any of its Related Parties shall be responsible for or have any duty to 
ascertain or inquire into (i) any recital, statement, warranty or representation made in or in connection with 
this Agreement or any other Credit Document, (ii) the contents of any certificate, report, statement or other 
document delivered, referred to, provided for, or delivered hereunder or thereunder or in connection 
therewith, (iii) the performance or observance of any of the covenants, agreements or other terms or 
conditions set forth herein or therein, the use of proceeds of the Loans and/or the Notes, or the occurrence 
of any Default or Event of Default, (iv) the execution, validity, enforceability, effectiveness, genuineness, 
collectability or sufficiency of any Credit Document or any other agreement, instrument or document, or 
the creation, preservation, perfection, maintenance or continuation of perfection, or priority of any Lien 
created or purported to be created by the Security Documents, (v) the value or the sufficiency of any 
Collateral, (vi) whether the Collateral exists, is owned by the Company, another Credit Party or any of their 
Subsidiaries or Affiliates, is cared for, protected, or insured or has been encumbered, or meets the eligibility 
criteria applicable in respect thereof, (vii) the financial condition or business affairs of any Credit Party or 
any other Person liable for the payment of any Obligations or (viii) the satisfaction of any condition set 
forth in Article IV or elsewhere in any Credit Document, other than to confirm receipt of items expressly 
required to be delivered to such Agent. No Agent shall be under any duty or obligation to inspect the 
properties, books or records of any Credit Party or any Affiliate thereof.  

(d) No Agent nor any of its Related Parties shall, except as expressly set forth herein and in 
the other Credit Documents, have any duty to disclose, and shall not be liable for the failure to disclose, 
any information relating to the Credit Parties or any of their Affiliates that is communicated to or obtained 
by any Person serving as an Agent or any of its Related Parties in any capacity. 

(e) Nothing in this Agreement or any other Credit Document shall require any Agent or its 
Related Parties to expend or risk their own funds or otherwise incur any financial liability in the 
performance of any duties or in the exercise of any rights or powers hereunder. 
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(f) No Agent shall be responsible or liable for any failure or delay in the performance of its 
obligations under this Agreement or any other Credit Document, in each case, arising out of or caused, 
directly or indirectly, by circumstances beyond its control, including without limitation, any act or provision 
of any present or future law or regulation or governmental authority; acts of God; earthquakes; fires; floods; 
wars; terrorism; civil or military disturbances; sabotage; epidemics; pandemics; riots; interruptions, loss or 
malfunctions of utilities, computer (hardware or software) or communications service; accidents; labor 
disputes; acts of civil or military authority or governmental actions; or the unavailability of the Federal 
Reserve Bank wire or telex or other wire or communication facility. 

(g) For the avoidance of doubt, and without limiting the other protections set forth in this 
Article VIII, with respect to any determination, designation, or judgment to be made by any Agent herein 
or in the other Credit Documents, such Agent shall be entitled to request that the Required DIP Creditors 
(or such other number or percentage of the DIP Creditors as shall be necessary, or as such Agent shall 
believe in good faith shall be necessary) make or confirm such determination, designation, or judgment. 

SECTION 8.04 Reliance by Agents.  

(a) Each Agent shall be entitled to rely upon, and shall not incur any liability for relying upon, 
any notice, request, certificate, consent, statement, instrument, document, facsimile or other writing 
(including any electronic message, Internet or intranet website posting or other distribution) reasonably 
believed by it to be genuine and to have been signed, sent or otherwise authenticated by the proper Person 
or by acting upon any representation or warranty made or demand to be made hereunder or under any other 
Credit Document.  Each Agent may also rely upon any statement made to it orally or by telephone and 
reasonably believed by it to have been made by the proper Person, and shall not incur any liability for 
relying thereon.  In determining compliance with any condition hereunder to the making of a Loan or the 
purchase of a Note that by its terms must be fulfilled to the satisfaction of a DIP Creditor, each Agent may 
presume that such condition is satisfactory to such DIP Creditor unless such Agent shall have received 
notice to the contrary from such DIP Creditor prior to the making of such Loan or the purchase of such 
Note.  Each Agent may consult with legal counsel (who may be counsel for the Credit Parties), independent 
accountants and other experts selected by it, and shall not be liable for any action taken or not taken by it 
in accordance with the advice of any such counsel, accountants or experts. 

(b) Each Co-Administrative Agent may deem and treat the DIP Creditors specified in the DIP 
Term Loan Creditor Register, Participant Register, SPV Register and/or DIP Notes Creditor Register, as 
applicable, with respect to any amount owing hereunder as the owner thereof for all purposes unless such 
amount shall have assigned in accordance with Section 9.04 (and, with respect to Notes, Section 10.02). 

(c) Each Agent shall be fully justified in failing or refusing to take any action under this 
Agreement or any other Credit Document unless it shall first receive such direction, advice or concurrence 
of the Required DIP Creditors (or such other number or percentage of the DIP Creditors as shall be 
necessary, or as such Agent shall believe in good faith shall be necessary) and such certifications as it deems 
appropriate, provided that such Agent shall not be required to take any action that, in its opinion or the 
opinion of its counsel, may (i) expose such Agent to liability or that is contrary to any Credit Document or 
applicable Law or (ii) be in violation of the automatic stay under any requirement of law relating to 
bankruptcy, insolvency, reorganization, or relief of debtors; provided, further, that if such Agent so 
requests, it shall first be indemnified to its satisfaction (including reasonable advances as may be requested 
by such Agent) by the DIP Creditors against any and all liability and expense that may be incurred by it by 
reason of taking or continuing to take any such directed action; provided, further, that such Agent may seek 
clarification or further direction prior to taking any such directed action and may refrain from acting until 
such clarification or further direction has been provided. Each Agent shall in all cases be fully protected in 
acting, or in refraining from acting, under this Agreement and the other Credit Documents in accordance 
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with a request of the Required DIP Creditors (or such other number or percentage of the DIP Creditors as 
shall be necessary, or as such Agent shall believe in good faith shall be necessary), and such request and 
any action taken or failure to act pursuant thereto shall be binding upon all the DIP Creditors and all future 
holders of the Loans and/or Notes. Each Agent may also consult with and rely upon advice and statements 
of the Required DIP Creditors (or such other number or percentage of the DIP Creditors as shall be 
necessary, or as such Agent shall believe in good faith to be necessary). 

SECTION 8.05 Delegation of Duties.  Each Agent may, in its discretion, perform any and all of 
its duties and exercise its rights and powers hereunder or under any other Credit Document by or through 
their respective Related Parties (including its affiliates, agents, sub-agents, designees, employees or 
attorneys-in-fact), and shall be entitled to advice of counsel concerning all matters pertaining to such duties.  
Each Agent and any such sub-agent may perform any and all of its duties and exercise its rights and powers 
by or through their respective Related Parties. All provisions of this Article VIII and Article IX (including 
Section 9.5) and all other rights, privileges, protections, immunities, and indemnities granted to each Agent 
hereunder and under the other Credit Documents shall apply to its Related Parties (including agents, sub-
agents, designees, employees or attorneys-in-fact). No Agent shall be responsible for the negligence, fraud 
or misconduct of any agents, sub-agents, designees, or attorneys-in-fact selected by it with reasonable care. 
For the avoidance of doubt, the exculpatory and indemnification provisions of the preceding and succeeding 
paragraphs shall apply to any such sub-agent and to the Related Parties of each Agent and any such sub-
agent, and shall apply to their respective activities in connection with the syndication of the DIP Facility as 
well as activities as Agent.   

SECTION 8.06 Successor Agents. 

(a) Each Agent may resign at any time by providing written notice to the other Agents, DIP 
Creditors and the Company and the Required DIP Creditors may, at any time, by providing written notice 
to the Company and the Agents, replace any Agent. Upon any such resignation or replacement, the Required 
DIP Creditors shall have the right, in consultation with the Company, to appoint a successor which shall be 
any financial institution.  If no successor shall have been so appointed by the Required DIP Creditors and 
shall have accepted such appointment within 30 days after the retiring Agent gives notice of its resignation 
or the Required DIP Creditors have given notice of the replacement of such Agent, then the retiring or 
replaced Agent may, on behalf of the DIP Creditors, appoint a successor Agent which. If no successor 
Agent has been appointed pursuant to the immediately preceding sentence by the 30th day after the date 
such notice of resignation was given by such Agent or notice of replacement was given by the Required 
DIP Creditors, such Agent’s resignation or replacement, as applicable, shall nonetheless become effective 
and such Agent shall be discharged from its duties and obligations hereunder and under the other Credit 
Documents (except that in the case of any collateral security held by the Collateral Agent on behalf of 
Secured Parties under any of the Credit Documents, the retiring or replaced Collateral Agent shall continue 
to hold such collateral security as nominee until such time as a successor Collateral Agent is appointed) and 
the DIP Creditors shall thereafter perform all the duties of such Agent hereunder and/or under any other 
Credit Document until such time, if any, as the Required DIP Creditors appoint a successor Administrative 
Agent and/or Collateral Agent, as the case may be. Upon the acceptance of its appointment as Agent 
hereunder by a successor, such successor shall succeed to and become vested with all the rights, powers, 
privileges and duties of the retiring or replaced Agent, and the retiring or replaced Agent shall be discharged 
from its duties and obligations hereunder (if not already discharged therefrom as provided above).  

(b) Upon the acceptance of a successor’s appointment as Agent hereunder, and upon the 
execution and filing or recording of such amendments to the applicable Credit Documents, financing 
statements, or amendments thereto, and such amendments or supplements to the Mortgages and such other 
instruments or notices, as may be necessary or desirable, or as the Required DIP Creditors may request, in 
order to (i) reflect any such new Agent’s role and (ii) in the case of a successor Collateral Agent, continue 
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the perfection of the Liens granted or purported to be granted by the Security Documents, such successor 
shall succeed to and become vested with all of the rights, powers, privileges and duties of the retiring (or 
retired or replaced) Agent, and the retiring (or retired or replaced) Agent shall be discharged from all of its 
duties and obligations hereunder or under the other Credit Documents (if not already discharged therefrom 
as provided above in this Article VIII). The Credit Parties shall promptly execute all documents and 
instruments necessary to convey all rights and interests of the retiring or replaced Agent under this 
Agreement, the Credit Documents and all related documents and instruments to any successor Agent. The 
fees payable by the Company to a successor Agent shall be the same as those payable to its predecessor 
unless otherwise agreed between the Company and such successor. After an Agent’s resignation or 
replacement hereunder, the provisions of this Article VIII and Article IX (including Section 9.5) and all 
other rights, privileges, protections, immunities, and indemnities granted to such Agent hereunder and under 
the other Credit Documents shall continue in effect for the benefit of such retiring or replaced Agent, its 
sub-agents and their respective Related Parties shall inure to its benefit as to any actions taken or omitted 
to be taken by it (i) while it was Agent under this Agreement and the other Credit Documents and (ii) with 
respect to the transition to its successor Agent.  

(c) Any corporation or association into which Acquiom or Seaport, as applicable, may be 
converted or merged, or with which it may be consolidated, or to which it may sell or transfer all or 
substantially all of its corporate trust business and assets as a whole or substantially as a whole, or any 
corporation or association resulting from any such conversion, sale, merger, consolidation or transfer to 
which Acquiom or Seaport, as applicable, is a party, will be and become a successor to Acquiom or Seaport, 
as applicable, as a Co-Administrative Agent and/or the Collateral Agent, as applicable, hereunder and the 
other Credit Documents and will have and succeed to the rights, privileges, protections, immunities, and 
indemnities of the applicable Agent(s), upon five (5) Business Days’ written notice to the Company, but 
without the execution or filing of any other instrument or paper or the performance of any further act.   

SECTION 8.07 Non-Reliance on Agents and Other DIP Creditors.  Each DIP Creditor expressly 
acknowledges that neither the Agents nor any of their officers, directors, employees, agent, attorneys-in-
fact or Related Parties has made any representation or warranty to it and that no act by any Agent or any 
such Person hereinafter taken, including any review of the affairs of any Credit Party, shall be deemed to 
constitute any representation or warranty by any of the Agents to any DIP Creditor. Each DIP Creditor also 
expressly represents and warrants that it has, independently and without reliance upon the Agents or any 
other DIP Creditor or any of their Related Parties and based on such documents and information as it has 
deemed appropriate, made its own appraisal of, and investigation into, the business, prospects, operations, 
properties, financial and other condition and creditworthiness of the Credit Parties and made its own 
decision to enter into this Agreement and extend credit to the Credit Parties hereunder.  Each DIP Creditor 
acknowledges that it will, independently and without reliance upon the Agents or any other DIP Creditor 
or any of their Related Parties and based on such documents and information as it shall from time to time 
deem appropriate, continue to make its own credit analysis, appraisals and decisions in taking or not taking 
action hereunder and under the other Credit Documents and to make such investigation as it deems 
necessary to inform itself as to the business, prospects, operations, properties, financial and other condition 
and creditworthiness of the Credit Parties. Each DIP Creditor agrees that it will not assert any claim against 
any Agent based on an alleged breach of fiduciary duty by such Agent in connection with this Agreement, 
the other Credit Documents, or the transactions contemplated hereunder and thereunder. Except for notices, 
reports, and other documents expressly required to be furnished to the DIP Creditors by the Co-
Administrative Agents hereunder, no Agent shall have any duty or responsibility to provide any DIP 
Creditor with any credit or other information concerning the business, assets, operations, properties, 
financial condition, prospects or creditworthiness of any Credit Party that may come into the possession of 
such Agent or any of its Related Parties. 

SECTION 8.08 Indemnification.  

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 250 of 311



 

104 
#97921654v29  

(a) To the extent that the Company fails to pay any amount required to be paid by it to the Co-
Administrative Agents, the Collateral Agent or any other Protected Person under Section 9.05(a) or (b), 
each DIP Creditor severally agrees to indemnify each Agent and each of their Related Parties in their 
capacity as such (to the extent not reimbursed by the Credit Parties and without limiting the obligation of 
the Credit Parties to do so), ratably according to the amount of Loans, Notes and/or Commitments they hold 
on the date on which indemnification is sought (or, if indemnification is sought after the date upon which 
the applicable Loans, Notes and/or Commitments shall have been paid in full, ratably in accordance with 
the amount of such Loans, Notes and/or Commitments they held in effect immediately prior to such date), 
from and against any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, 
costs, expenses or disbursements of any kind whatsoever that may at any time (including at any time 
following the payment of the Loans and the Notes) be imposed on, incurred by or asserted against an Agent 
in any way relating to or arising out of the applicable Term Loans, Notes and/or Commitments, this 
Agreement, any of the other Credit Documents or any documents contemplated by or referred to herein or 
therein or the transactions contemplated hereby or thereby or any action taken or omitted by any Agent 
under or in connection with any of the foregoing; provided that no DIP Creditor shall be liable to an Agent 
for the payment of any portion of such liabilities, obligations, losses, damages, penalties, actions, 
judgments, suits, costs, expenses or disbursements resulting from such Agent’s gross negligence or willful 
misconduct as determined by a final non-appealable judgment of a court of competent jurisdiction; 
provided, further, that no action taken by any Agent in accordance with the written direction of the Required 
DIP Creditors (or such other number or percentage of the DIP Creditors as shall be required by the Credit 
Documents) shall be deemed to constitute gross negligence or willful misconduct for purposes of this 
Section 8.08. In the case of any investigation, litigation or proceeding giving rise to any liabilities, 
obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses or disbursements of any 
kind whatsoever that may at any time occur (including at any time following the payment of the Loans and 
the Notes), this Section 8.08 applies whether any such investigation, litigation or proceeding is brought by 
any DIP Creditor or any other Person. Without limitation of the foregoing, each DIP Creditor shall 
reimburse each Agent upon demand for its ratable share of any costs or out-of-pocket expenses (including 
attorneys’ fees) incurred by such Agent in connection with the preparation, execution, delivery, 
administration, modification, amendment or enforcement (whether through negotiations, legal proceedings 
or otherwise) of, or legal advice rendered in respect of rights or responsibilities under, this Agreement, any 
other Credit Document, or any document contemplated by or referred to herein, to the extent that such 
Agent is not reimbursed for such expenses by or on behalf of the Company or the other Credit Parties; 
provided that such reimbursement by the DIP Creditors shall not affect the Company’s or the other Credit 
Parties’ continuing reimbursement obligations with respect thereto. If any indemnity furnished to any Agent 
for any purpose shall, in the opinion of such Agent, be insufficient or become impaired, such Agent may 
call for additional indemnity and cease, or not commence, to do the acts indemnified against until such 
additional indemnity is furnished; provided, in no event shall this sentence require any DIP Creditor to 
indemnify any Agent against any liability, obligation, loss, damage, penalty, action, judgment, suit, cost, 
expense or disbursement in excess of such DIP Creditor’s pro rata portion thereof; and provided, further, 
this sentence shall not be deemed to require any DIP Creditor to indemnify any Agent against any liability, 
obligation, loss, damage, penalty, action, judgment, suit, cost, expense or disbursement resulting from such 
Agent’s gross negligence or willful misconduct as determined by a final non-appealable judgment of a court 
of competent jurisdiction; provided, further, that no action taken by any Agent in accordance with the 
written direction of the Required DIP Creditors (or such other number or percentage of the DIP Creditors 
as shall be required by the Credit Documents) shall be deemed to constitute gross negligence or willful 
misconduct for purposes of this Section 8.08. The indemnity provided to each Agent under this Section 
8.08 shall also apply to such Agent’s respective Affiliates, directors, officers, members, controlling persons, 
employees, trustees, investment advisors, sub agents, representatives, counsel and other advisors and agents 
and successors. 
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(b) The provisions of this Section 8.08 shall remain operative and in full force and effect 
regardless of the expiration of the term of this Agreement, the consummation of the transactions 
contemplated hereby, the repayment of any of the Term Loans or of any of the Notes, the expiration or 
termination of the Commitments, the invalidity or unenforceability of any term or provision of this 
Agreement or any other Credit Document, or any investigation made by or on behalf of the Co-
Administrative Agents, the Collateral Agent, or any DIP Creditor. All amounts due under this Section 8.08 
shall be payable on demand therefor. 

(c) In case of the pendency of any proceeding under any Debtor Relief Law or any other 
judicial proceeding relative to the Company or any of its Subsidiaries, each Agent (irrespective of whether 
the principal of any Loan or Note shall then be due and payable as herein expressed or by declaration or 
otherwise and irrespective of whether such Agent shall have made any demand on the Credit Parties) shall 
be entitled and empowered (but not obligated) by intervention in such proceeding or otherwise (a) file a 
verified statement pursuant to rule 2019 of the Federal Rules of Bankruptcy Procedure that, in its sole 
opinion, complies with such rule’s disclosure requirements for entities representing more than one creditor; 
(b) to file and prove a claim for the whole amount of the principal and interest owing and unpaid in respect 
of the Loans, Notes and all other Obligations that are owing and unpaid and to file such other documents 
as may be necessary or advisable in order to have the claims of the DIP Creditors, and the Agents (including 
any claim for the reasonable compensation, expenses, disbursements and advances of the DIP Creditors 
and the Agents and their respective agents and counsel and all other amounts due the DIP Creditors and 
Agents under Section 9.05) allowed in such judicial proceeding and (c) to collect and receive any monies 
or other property payable or deliverable on any such claims and to distribute the same and, in either case, 
any custodian, receiver, assignee, trustee, liquidator, sequestrator or other similar official in any such 
judicial proceeding is hereby authorized by each DIP Creditor and each other Secured Party to make such 
payments to such Agent and, in the event that such Agent shall consent to the making of such payments 
directly to the DIP Creditors, to pay to such Agent any amount due for the reasonable compensation, 
expenses, disbursements and advances of such Agent and its agents and counsel, and any other amounts 
due such Agent under Section 9.05. 

SECTION 8.09 Agents under Security Documents and Guarantee.  

(a) The Secured Parties irrevocably authorize the Collateral Agent, with the prior written 
consent of the Required DIP Creditors or such other number or percentage of DIP Creditors as shall be 
necessary pursuant to Section 9.08(b), (i) to release any Lien on any property granted to or held by the 
Collateral Agent under any Credit Document (x) upon termination of all Commitments and payment in full 
of all Obligations (other than contingent reimbursement and indemnification obligations to the extent no 
unsatisfied claim with respect thereto has been asserted), (y) that is (i) owned by, or is an Equity Interest 
in, a Restricted Subsidiary that (A) [reserved] or (B) ceases to be a Subsidiary as a result of a transaction 
permitted hereunder in accordance with the terms hereof (provided that, the release of any Lien pursuant to 
this subclause (B) on the property of or Equity Interests in any Person that was a Restricted Subsidiary on 
the Closing Date shall only be permitted if at the time such Person ceases to be a Subsidiary, (1) no Default 
or Event of Default has occurred and is continuing or would otherwise result therefrom, (2) both 
immediately before and after the time on which the definitive documentation for the transaction pursuant 
to which such Person shall cease to be a Subsidiary was entered and giving pro forma effect thereto, no 
Default or Event of Default shall have occurred and be continuing or result therefrom and (3) after giving 
pro forma effect to such release and the consummation of the transaction that causes such Person to cease 
to be a Subsidiary, the Company is deemed to have made a new Investment in such Person (which such 
Person shall, for purposes of determining the permissibility of such Investment, be deemed not to be a 
Credit Party) in an amount equal to the portion of the fair market value of the net assets of such Person 
attributable to the Company’s or any other Credit Party’s equity interest therein and such Investment is 
permitted pursuant to Section 6.04) or (ii) sold or otherwise disposed of as part of or in connection with any 
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sale or other disposition permitted under the Credit Documents, in each case to a Person that is not an 
Affiliate of the Company (other than sales to Affiliates as a result of a transaction permitted hereunder in 
accordance with the terms hereof), or (z) subject to Section 9.08, if approved, authorized or ratified in 
writing by the Required DIP Creditors or all DIP Creditors (as applicable); (ii) to subordinate any Lien on 
any property granted to or held by the Collateral Agent under any Credit Document to the holder of any 
Lien on such property that is permitted by Section 6.02(i); and (iii) release any Guarantor from its 
obligations under the Guarantee and Collateral Agreement or any other Security Documents if such Person 
ceases to be a Guarantor as a result of a transaction permitted hereunder (including the sale or other 
disposition of the Equity Interests of any Person or if such Guarantor ceases to be a Subsidiary pursuant to 
a transaction permitted hereunder in accordance with the terms hereof); provided that, such release pursuant 
to this clause (iii) of any Person that was a Guarantor on the Closing Date as a result of such Person ceasing 
to be a Subsidiary shall only be permitted if at the time such Person ceases to be a Subsidiary, (1) no Default 
or Event of Default has occurred and is continuing or would otherwise result therefrom, (2) both 
immediately before and after the time on which the definitive documentation for the transaction pursuant 
to which such Person shall cease to be a Subsidiary was entered and giving pro forma effect thereto, no 
Default or Event of Default shall have occurred and be continuing or result therefrom and (3) after giving 
pro forma effect to such release and the consummation of the transaction that causes such Person to cease 
to be a Subsidiary, the Company is deemed to have made a new Investment in such Person for purposes of 
Section 6.04 in an amount equal to the portion of the fair market value of the net assets of such Person 
attributable to the Company’s or any other Credit Party’s equity interest therein and such Investment is 
permitted pursuant to Section 6.04.  Upon request by the Collateral Agent at any time, the Required DIP 
Creditors or such DIP Creditors required to authorize or approve the releases and subordination described 
herein will confirm in writing the Collateral Agent’s authority to release or subordinate its interest in 
particular types or items of property pursuant to this paragraph or to release any Guarantor from the 
obligations under the Guarantee and Collateral Agreement or any other Security Document. The Collateral 
Agent shall not be responsible for or have a duty to ascertain or inquire into any representation or warranty 
regarding the existence, value or collectability of the Collateral, the existence, priority or perfection of the 
Collateral Agent’s Lien thereon, or any certificate prepared by the Company in connection therewith, nor 
shall the Collateral Agent be responsible or liable to the DIP Creditors for any failure to monitor or maintain 
any portion of the Collateral. In each case as specified in this Article VIII, the Collateral Agent will (and 
each DIP Creditor will), at the Credit Parties’ expense, execute and deliver to the applicable Credit Party 
such documents as such Credit Party may reasonably request to evidence the release of such item of 
Collateral from the assignment and security interest granted under the Security Documents or to subordinate 
its interest therein, and/or to release such Credit Party from its obligations under the Guaranty, in each case 
in accordance with the terms of the Credit Documents, this Agreement and this Article VIII. 

(b) The Collateral Agent shall have its own independent right to demand payment of the 
amounts payable by the Credit Parties under this Section 8.09, irrespective of any discharge of the 
Company’s or other Credit Parties’ obligations to pay those amounts to the DIP Creditors resulting from 
failure by them to take appropriate steps in insolvency proceedings affecting the Company or other Credit 
Parties to preserve their entitlement to be paid those amounts. 

SECTION 8.10 Right to Realize on Collateral and Enforce Guarantee.  Anything contained in 
any of the Credit Documents to the contrary notwithstanding, the Company, the Co-Administrative Agents, 
the Collateral Agent and each Secured Party hereby agree that (i) no Secured Party shall have any right 
individually to realize upon any of the Collateral or to enforce the Guarantee and Collateral Agreement or 
to take any other enforcement action hereunder or under any other Credit Document, it being understood 
and agreed that all powers, rights and remedies hereunder and under any of the Credit Documents may be 
exercised solely by the Co-Administrative Agents or the Collateral Agent, as applicable, for the benefit of 
the Secured Parties in accordance with the terms hereof and thereof and all powers, rights and remedies 
under the Security Documents may be exercised solely by the Collateral Agent for the benefit of the Secured 
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Parties in accordance with the terms thereof, and (ii) in the event of a foreclosure or similar enforcement 
action by the Collateral Agent on any of the Collateral pursuant to a public or private sale or other 
disposition (including, without limitation, pursuant to Section 363(k), Section 1129(b)(2)(a)(ii) or otherwise 
of the Bankruptcy Code), the Collateral Agent (or any DIP Creditor, except with respect to a “credit bid” 
pursuant to Section 363(k), Section 1129(b)(2)(a)(ii) or otherwise of the Bankruptcy Code) may be the 
purchaser or licensor of any or all of such Collateral at any such sale or other disposition and the Collateral 
Agent, as agent for and representative of the Secured Parties (but not any DIP Creditor or DIP Creditors in 
its or their respective individual capacities) shall be entitled, upon instructions from the Required DIP 
Creditors, for the purpose of bidding and making settlement or payment of the purchase price for all or any 
portion of the Collateral sold at any such sale or disposition, to use and apply any of the Obligations as a 
credit on account of the purchase price for any collateral payable by the Collateral Agent at such sale or 
other disposition. 

SECTION 8.11 Withholding Tax.  To the extent required by any applicable Law, any Agent may 
withhold from any payment to any DIP Creditor an amount equivalent to any applicable withholding Tax.  
If any payment has been made to any DIP Creditor by any Agent without the applicable withholding Tax 
being withheld from such payment and the any Agent has paid over the applicable withholding Tax to the 
IRS or any other Governmental Authority, or the IRS or any other Governmental Authority asserts a claim 
that the Co-Administrative Agents or any Agent did not properly withhold Tax from amounts paid to or for 
the account of any DIP Creditor because the appropriate form was not delivered or was not properly 
executed or because such DIP Creditor failed to notify the Co-Administrative Agents of a change in 
circumstance which rendered the exemption from, or reduction of, withholding Tax ineffective or for any 
other reason, such DIP Creditor shall indemnify the applicable Agents fully for all amounts paid, directly 
or indirectly, by such Agents as Tax, or otherwise, including any penalties or interest and together with all 
expenses (including legal expenses, allocated internal costs and out-of-pocket expenses) incurred, whether 
or not such Tax was correctly or legally imposed or asserted by the IRS or such other Governmental 
Authority. Each DIP Creditor hereby authorizes each Agent to set off and apply any and all amounts at any 
time owing to such DIP Creditor under this Agreement or any other DIP Loan Document against any 
amount due such Agent under this Article VIII. 

SECTION 8.12 Agents in Their Individual Capacities.  Each Person serving as a Co-
Administrative Agent and/or the Collateral Agent in its individual capacity hereunder shall have the same 
rights and powers in its capacity as a DIP Creditor as any other DIP Creditor and may exercise the same as 
though it were not an Agent, and the term “DIP Creditor” or “DIP Creditors” shall, unless otherwise 
expressly indicated or unless the context otherwise requires, include the Person serving as an Agent 
hereunder in its individual capacity.  Such Person and its Affiliates may accept deposits from, lend money 
to, make investments in, own securities of, act as the financial advisor or in any other advisory capacity for, 
and generally engage in any kind of business with the Company or any Subsidiary or other Affiliate thereof 
(subject to securities law and other requirements of law) as if it were not an Agent hereunder and without 
any duty to account therefor to the DIP Creditors. 

SECTION 8.13 Survival.  The agreements in this Article VIII shall survive the resignation, 
removal or replacement of the Agents, any assignment of rights by, or the replacement of, a DIP Creditor, 
the repayment, satisfaction or discharge of any or all Obligations under this or any other Credit Document, 
and the termination of this Agreement or any other Credit Document. 
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ARTICLE IX 
 

Miscellaneous 

SECTION 9.01 Notices; Electronic Communications.  Except in the case of notices and other 
communications expressly permitted to be given by telephone (and except for electronic communications 
provided below), all notices and other communications provided for herein shall be in writing and shall be 
delivered by hand or overnight courier service, mailed by certified or registered mail or sent by fax, as 
follows: 

(a) if to the Company at 7272 Wisconsin Avenue, Suite 1800, Bethesda, Maryland 20814, 
Attention: Glenn Nunziata, Email: Glenn.Nunziata@envivabiomass.com, with a copy to Vinson & Elkins 
LLP, 1114 Avenue of the Americas, New York, New York 10036, Attention: Tzvi Werzberger, David 
Meyer and Jessica Peet, Email: twerzberger@velaw.com; dmeyer@velaw.com; jpeet@velaw.com; 

(b) if to Acquiom or Collateral Agent, to Acquiom Agency Services LLC, 950 17th Street, 
Suite 1400, Denver, Colorado 80202, Attention: Lisa Schutz, Email: lschutz@srsacquiom.com, with a copy 
(which shall not constitute notice) to McDermott Will & Emery LLP, One Vanderbilt Avenue, New York, 
NY 10017, Attention: Jonathan Levine and Samantha Koplik, Email: jlevine@mwe.com; 
skoplik@mwe.com;  

(c) if to Seaport, to Seaport Loan Products LLC, 360 Madison Ave., 22nd Floor, New York, 
NY  10017, Attention:  Jonathan Silverman, General Counsel and Paul St. Mauro, Managing Director, 
Email: JSilverman@seaportglobal.com; PStMauro@seaportglobal.com, with a copy (which shall not 
constitute notice) to McDermott Will & Emery LLP, One Vanderbilt Avenue, New York, NY 10017, 
Attention: Jonathan Levine and Samantha Koplik, Email:  jlevine@mwe.com; skoplik@mwe.com; 

(d) if to the DIP Fronting Creditor, to Barclays Bank PLC, 745 Seventh Avenue, New York, 
New York 10019, Attention: Erik Jerrard and Justin Wright, , Email: erik.jerrard@barclays.com and 
justin.wright@barclays.com, with a copy to Dentons US LLP , 1221 Avenue of the Americas, New York, 
NY 10020, Attention: Andrew J. Callahan and Robert Scheininger, Email: andrew.callahan@dentons.com 
and robert.scheininger@dentons.com; and 

(e) if to a DIP Creditor, to it at its address (or fax number) set forth in the administrative 
questionnaire delivered to the Co-Administrative Agents or in the Assignment and Acceptance or the 
Affiliated DIP Creditor Assignment and Acceptance, as applicable, pursuant to which such DIP Creditor 
shall have become a party hereto. 

Notices sent by hand or overnight courier service, or mailed by certified or registered mail, shall 
be deemed to have been given when received; notices sent by facsimile shall be deemed to have been given 
when sent (except that, if not given during normal business hours for the recipient, shall be deemed to have 
been given at the opening of business on the next Business Day for the recipient).  Notices delivered through 
electronic communications, to the extent provided in the immediately following paragraph, shall be 
effective as provided in said paragraph. 

Notices and other communications to the DIP Creditors hereunder may be delivered or furnished 
by electronic communication (including email and Internet or intranet websites) pursuant to procedures 
approved by the Co-Administrative Agents; provided that the foregoing shall not apply to notices to any 
DIP Creditor pursuant to Article II if such DIP Creditor has notified the Co-Administrative Agents that it 
is incapable of receiving notices under such Article II by electronic communication.  The Co-Administrative 
Agents or the Company may, in its discretion, agree to accept notices and other communications to it 
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hereunder by electronic communications pursuant to procedures approved by it; provided that approval of 
such procedures may be limited to particular notices or communications.  Unless the Co-Administrative 
Agents otherwise prescribes, (i) notices and other communications sent to an email address shall be deemed 
received upon the sender’s receipt of an acknowledgement from the intended recipient (such as by the 
“return receipt requested” function, as available, return email or other written acknowledgement), and (ii) 
notices or communications posted to an Internet or intranet website shall be deemed received upon the 
deemed receipt by the intended recipient, at its email address as described in the foregoing clause (i), of 
notification that such notice or communication is available and identifying the website address therefor; 
provided that, for both clauses (i) and (ii) above, if such notice, email or other communication is not sent 
during the normal business hours of the recipient, such notice or communication shall be deemed to have 
been sent at the opening of business on the next Business Day for the recipient.  Each DIP Creditor agrees 
to notify the Co-Administrative Agents in writing (including by electronic communication) from time to 
time of such DIP Creditor’s email address to which the foregoing notices may be sent by electronic 
transmission and that the foregoing notice may be sent to such email address. 

Any party hereto may change its address or facsimile number for notices and other communications 
hereunder by notice to the Co-Administrative Agents and the Company. 

The Company agrees that the Co-Administrative Agents and the Collateral Agent may, but shall 
not be obligated to, make the Communications available to the DIP Creditors by posting the 
Communications on Debt Domain, Intralinks, Syndtrak or a substantially similar electronic transmission 
system (the “Platform”).  The Platform is provided “as is” and “as available.”  The Co-Administrative 
Agents and the Collateral Agent and their respective Related Parties do not warrant the adequacy of the 
Platform and expressly disclaim liability for errors or omissions in the Communications.  No warranty of 
any kind, express, implied or statutory, including, without limitation, any warranty of merchantability, 
fitness for a particular purpose, non-infringement of third-party rights or freedom from viruses or other 
code defects, is made by the Co-Administrative Agents or the Collateral Agent or any of their respective 
Related Parties in connection with the Communications or the Platform.  In no event shall the Co-
Administrative Agents or the Collateral Agent or any of their respective Related Parties have any liability 
to the Company or any Subsidiary, any DIP Creditor or any other Person or entity for damages of any kind, 
including, without limitation, direct or indirect, special, incidental or consequential damages, losses or 
expenses (whether in tort, contract or otherwise) arising out of the Company’s, any Subsidiary’s or the Co-
Administrative Agents’s or the Collateral Agent’s transmission of communications through the Platform, 
other than as a result of the gross negligence or willful misconduct of the Co-Administrative Agents or the 
Collateral Agent as determined by a court of competent jurisdiction in a final and non-appealable judgment.  
“Communications” means, collectively, any notice, demand, communication, information, document or 
other material that the Company or any Subsidiary provides to the Co-Administrative Agents or the 
Collateral Agent pursuant to any Credit Document or the transactions contemplated therein which is 
distributed to the Co-Administrative Agents or the Collateral Agent or to any DIP Creditor by means of 
electronic communications pursuant to this Section 9.01, including through the Platform. 

The Company hereby acknowledges that (a) the Co-Administrative Agents will make available to 
the DIP Creditors materials and/or information provided by or on behalf of the Company hereunder 
(collectively, the “Company Materials”) by posting the Company Materials on the Platform and (b) certain 
of the DIP Creditors may be “public-side” DIP Creditors (i.e., DIP Creditors that do not wish to receive 
Material Non-Public Information with respect to the Company, any Subsidiary or any of their securities) 
(each, a “Public DIP Creditor”).  The Company hereby agrees that (w) all Company Materials that are to 
be made available to Public DIP Creditors shall be clearly and conspicuously marked “PUBLIC” which, at 
a minimum, shall mean that the word “PUBLIC” shall appear prominently on the first page thereof; (x) by 
marking Company Materials “PUBLIC,” the Company shall be deemed to have authorized the Co-
Administrative Agents, Collateral Agent, and DIP Creditors to treat such Company Materials as not 
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containing any Material Non-Public Information with respect to the Company, any Subsidiary or any of 
their securities for purposes of United States federal and state securities laws (provided, however, that to 
the extent such Company Materials constitute Information, they shall be treated as set forth in Section 9.16); 
(y) all Company Materials marked “PUBLIC” are permitted to be made available through a portion of the 
Platform designated as “Public Investor;” and (z) the Co-Administrative Agents and the Collateral Agent 
shall be entitled to treat the Company Materials that are not marked “PUBLIC” as being suitable only for 
posting on a portion of the Platform not marked as “Public Investor.” Notwithstanding the foregoing, the 
following Company Materials shall be marked “PUBLIC”, unless the Company notifies the Co-
Administrative Agents promptly that any such document contains Material Non-Public Information: (1) the 
Credit Documents and (2) notification of changes in the terms of the Credit Documents. 

The Co-Administrative Agents agree that the receipt of the Communications by the Co-
Administrative Agents at their email addresses set forth above shall constitute effective delivery of the 
Communications to the Co-Administrative Agents for purposes of the Credit Documents.  Each DIP 
Creditor agrees that receipt of notice to it (as provided in the next sentence) specifying that the 
Communications have been posted to the Platform shall constitute effective delivery of the 
Communications to such DIP Creditor for purposes of the Credit Documents.  Each DIP Creditor agrees to 
notify the Co-Administrative Agents in writing (including by electronic communication) from time to time 
of such DIP Creditor’s email address to which the foregoing notice may be sent by electronic transmission 
and that the foregoing notice may be sent to such email address. 

Nothing herein shall prejudice the right of the Co-Administrative Agents, the Collateral Agent, or 
any DIP Creditor to give any notice or other communication pursuant to any Credit Document in any other 
manner specified in such Credit Document. 

SECTION 9.02 Survival of Agreement.  All covenants, agreements, representations and 
warranties made by the Company herein and in the certificates or other instruments prepared or delivered 
in connection with or pursuant to this Agreement or any other Credit Document shall be considered to have 
been relied upon by the Agents, and the DIP Creditors and shall survive the making by the DIP Creditors 
of the Term Loans and the purchasing by the DIP Creditors of the Notes, regardless of any investigation 
made by the DIP Creditors or on their behalf, and shall continue in full force and effect as long as the 
principal of or any accrued interest on any Loan or any Note or any Fee or any other amount payable under 
this Agreement or any other Credit Document is outstanding and unpaid and so long as the Commitments 
have not been terminated.  The provisions of Sections 2.14, 2.16, 2.20, 9.05 and Article VIII shall remain 
operative and in full force and effect regardless of the expiration of the term of this Agreement, the 
consummation of the transactions contemplated hereby, the repayment of any of the Term Loans or any of 
the Notes, the expiration of the Commitments, the invalidity or unenforceability of any term or provision 
of this Agreement or any other Credit Document, or any investigation made by or on behalf of the Co-
Administrative Agents, the Collateral Agent, any DIP Creditor.  Section 9.16 shall remain operative and in 
full force and effect until one year following the termination of this Agreement. 

SECTION 9.03 Binding Effect.  This Agreement shall become effective when it shall have been 
executed by the Company and the Co-Administrative Agents and when the Co-Administrative Agents shall 
have received counterparts hereof which, when taken together, bear the signatures of each of the other 
parties hereto. 

SECTION 9.04 Successors and Assigns.   

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of the 
parties hereto and their respective successors and assigns permitted hereby, except that (x) neither Company 
may delegate, assign or otherwise transfer any of its rights, duties or obligations hereunder without the prior 
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written consent of each Agent, and each DIP Creditor and any such attempted transfer or assignment 
without such consent shall be null and void and (y) no DIP Creditor may assign or otherwise transfer any 
of its rights or obligations hereunder except (i) to an assignee in accordance with the provisions of 
paragraph (b) of this Section 9.04, (ii) by way of participation in accordance with the provisions of 
paragraph (f) of this Section 9.04, or (iii) by way of pledge or assignment of a security interest subject to 
the provisions of paragraph (i) of this Section 9.04.  Nothing in this Agreement or the other Credit 
Documents, expressed or implied, shall be construed to confer upon any Person (other than the parties 
hereto, their respective successors and assigns permitted hereby, the Protected Persons, Participants to the 
extent provided in paragraph (f) of this Section 9.04 and, to the extent expressly contemplated hereby, the 
Related Parties of each of the Co-Administrative Agents, the Collateral Agent, and the DIP Creditors) any 
legal or equitable right, remedy, obligation, liability or claim under or by reason of this Agreement or the 
other Credit Documents.  For the avoidance of doubt, with respect to any assignments or other transfers of 
Notes, Section 10.02 shall supplement this Section 9.04 and, in the case of any conflict with any provision 
of this Section 9.04, supersede such provision.  

(b) Any DIP Creditor may at any time assign to one or more Eligible Assignees all or a portion 
of its rights and obligations under this Agreement (including all or a portion of its Commitment and the 
Term Loans and/or Notes outstanding at such time); provided that any such assignment shall be subject to 
the following conditions:  

(i) (A) in the case of an assignment of the entire remaining amount of the assigning 
DIP Creditor’s Commitment, and/or Term Loans, and/or Notes outstanding at such time (in each 
case with respect to any Class) or contemporaneous assignments to related Approved Funds that 
equal at least the amount specified in paragraph (b)(i)(B) of this Section 9.04 in the aggregate or in 
the case of an assignment to a DIP Creditor or an Affiliate of a DIP Creditor or an Approved Fund 
with respect to a DIP Creditor, and/or an assignment by the DIP Fronting Creditor, no minimum 
amount need be assigned and (B) in any case not described in paragraph (b)(i)(A) of this Section 
9.04, the aggregate amount of the Commitment (which for this purpose includes Term Loans and 
Notes outstanding thereunder) or, if the applicable Commitment is not then in effect, the 
outstanding principal balance of the Loan and/or the Note of the assigning DIP Creditor subject to 
each such assignment, determined as of the date the Assignment and Acceptance (or Affiliated DIP 
Creditor Assignment and Acceptance) with respect to such assignment is delivered to the Co-
Administrative Agents, shall not be less than $1,000,000 (which for the avoidance of doubt, may 
be comprised of any combination of Commitments, Term Loans and/or the Notes in a collective 
amount that is not less than $1,000,000) (or such lesser amounts if agreed between the Company 
and the Co-Administrative Agents) with respect to the Term Loan Commitments, the Term Loans, 
the Note Commitments and the Notes;  

(ii) except in the case of an assignment (A) to a DIP Creditor, an Affiliate of a DIP 
Creditor or an Approved Fund or (B) in connection with the Syndication, the prior written consent 
of each of the Co-Administrative Agents (such consent not to be unreasonably withheld or delayed) 
and, so long as no Default or Event of Default has occurred and is continuing, the Company shall 
have consented to such assignment (which consent shall not be unreasonably withheld or delayed, 
and provided that the Company shall be deemed to have consented to any such assignment unless 
the Company shall object thereto by written notice to the Co-Administrative Agents within ten (10) 
Business Days after having received notice thereof); 

(iii) each partial assignment shall be made as an assignment of a proportionate part of 
all the assigning DIP Creditor’s rights and obligations under this Agreement with respect to the 
Commitment, Term Loans and/or Notes assigned; 
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(iv) [reserved]; 

(v) the parties to each assignment shall either (A) execute and deliver to the Co-
Administrative Agents an Assignment and Acceptance or an Affiliated DIP Creditor Assignment 
and Acceptance, as applicable, via an electronic settlement system acceptable to the Co-
Administrative Agents or (B) if previously agreed with the Co-Administrative Agents, manually 
execute and deliver to the Co-Administrative Agents an Assignment and Acceptance or an 
Affiliated DIP Creditor Assignment and Acceptance, as applicable, in the case of clauses (A) and 
(B), together with a processing and recordation fee of $3,500; provided that (1) no such fee shall 
be payable in the event of an assignment by a DIP Creditor to an Affiliate or Approved Fund of 
such DIP Creditor or an assignment by the DIP Fronting Creditor to other DIP Term Loan Creditors 
in its capacity as DIP Fronting Creditor or to effectuate the Syndication and (2) only one such fee 
shall be payable in the event of related assignments to or from a DIP Creditor and one or more of 
such DIP Creditor’s Affiliates or Approved Funds. The assignee, if it is not a DIP Creditor, shall 
deliver to the Co-Administrative Agents an administrative questionnaire (in which the assignee 
shall designate one or more credit contacts to whom all syndicate-level information (which may 
contain Material Non-Public Information about the Company, any Subsidiary or their respective 
securities) will be made available and who may receive such information in accordance with the 
assignee’s compliance procedures and applicable laws, including Federal and state securities laws) 
and all applicable Tax forms; 

(vi) no such assignment shall be made (A) to the Company or any of the Company’s 
Affiliates or Subsidiaries (other than an assignment to an Affiliated DIP Creditor pursuant to 
paragraph (k) of this Section 9.04) or (B) to any Defaulting DIP Creditor or any of its Subsidiaries, 
or to any Person who, upon becoming a DIP Creditor hereunder, would constitute any of the 
foregoing Persons described in this clause (B); 

(vii) no such assignment shall be made to a natural Person; and 

(viii) in connection with any assignment of rights and obligations of any Defaulting DIP 
Creditor hereunder, no such assignment shall be effective unless and until, in addition to the other 
conditions thereto set forth herein, the parties to the assignment shall make such additional 
payments to the Co-Administrative Agents in an aggregate amount sufficient, upon distribution 
thereof as appropriate (which may be outright payment, purchases by the assignee of participations 
or sub-participations, or other compensating actions, including funding, with the consent of the 
Company and the Co-Administrative Agents, the applicable pro rata share of Term Loans and/or 
Notes previously requested but not funded and/or purchased, as applicable, by the Defaulting DIP 
Creditor, to each of which the applicable assignee and assignor hereby irrevocably consent), to (x) 
pay and satisfy in full all payment liabilities (and accrued interest thereon) then owed by such 
Defaulting DIP Creditor to the Co-Administrative Agents, each other DIP Creditor hereunder and 
the Company and (y) acquire (and fund and/or purchase, as applicable) its full pro rata share of all 
Term Loans and/or Notes.  Notwithstanding the foregoing, in the event that any assignment of 
rights and obligations of any Defaulting DIP Creditor hereunder shall become effective under 
applicable law without compliance with the provisions of this paragraph, then the assignee of such 
interest shall be deemed to be a Defaulting DIP Creditor for all purposes of this Agreement until 
such compliance occurs; provided that any such transfer or exchange must be made in compliance 
with the federal securities laws of the United States, including the Securities Act or other applicable 
law.  

Subject to acceptance and recording thereof by the Co-Administrative Agents pursuant to paragraph (e) of 
this Section 9.04, from and after the effective date specified in each Assignment and Acceptance or an 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 259 of 311



 

113 
#97921654v29  

Affiliated DIP Creditor Assignment and Acceptance, as applicable, the assignee thereunder shall be a party 
to this Agreement and, to the extent of the interest assigned by such Assignment and Acceptance or an 
Affiliated DIP Creditor Assignment and Acceptance, as applicable, have the rights and obligations of a DIP 
Creditor under this Agreement, and the assigning DIP Creditor thereunder shall, to the extent of the interest 
assigned by such Assignment and Acceptance or an Affiliated DIP Creditor Assignment and Acceptance, 
as applicable, be released from its obligations under this Agreement (and, in the case of an Assignment and 
Acceptance or an Affiliated DIP Creditor Assignment and Acceptance, as applicable, covering all of the 
assigning DIP Creditor’s rights and obligations under this Agreement, such DIP Creditor shall cease to be 
a party hereto) but shall continue to be entitled to the benefits of Sections 2.14, 2.16, 2.20, and 9.05 with 
respect to facts and circumstances occurring prior to the effective date of such assignment.  Any assignment 
or transfer by a DIP Creditor of rights or obligations under this Agreement that does not comply with this 
paragraph (b) of this Section 9.04 shall be treated for purposes of this Agreement as a sale by such DIP 
Creditor of a participation in such rights and obligations in accordance with paragraph (f) of this Section 
9.04. 

(c) By executing and delivering an Assignment and Acceptance the assigning DIP Creditor 
thereunder and the assignee thereunder shall be deemed to confirm to and agree with each other and the 
other parties hereto as follows: (i) such assigning DIP Creditor warrants that it is the legal and Beneficial 
Owner of the interest being assigned thereby free and clear of any adverse claim and that its relevant 
Commitment, and the outstanding balances of its relevant Term Loans and/or Notes, in each case without 
giving effect to assignments thereof which have not become effective, are as set forth in such Assignment 
and Acceptance or Affiliated DIP Creditor Assignment and Acceptance, as applicable, (ii) except as set 
forth in clause (i) above and clause (viii) below, such assigning DIP Creditor makes no representation or 
warranty and assumes no responsibility with respect to any statements, warranties or representations made 
in or in connection with this Agreement, or the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of this Agreement, any other Credit Document or any other instrument or document 
furnished pursuant hereto, or the financial condition of the Company or any Subsidiary or the performance 
or observance by the Company or any Subsidiary of any of its obligations under this Agreement, any other 
Credit Document or any other instrument or document furnished pursuant hereto; (iii) such assignee 
represents and warrants that it is an Eligible Assignee legally authorized to enter into such Assignment and 
Acceptance or Affiliated DIP Creditor Assignment and Acceptance, as applicable; (iv) such assignee 
confirms that it has received a copy of this Agreement, together with copies of the most recent financial 
statements referred to in Section 3.05(a) or delivered pursuant to Section 5.04 and such other documents 
and information as it has deemed appropriate to make its own credit analysis and decision to enter into such 
Assignment and Acceptance or Affiliated DIP Creditor Assignment and Acceptance, as applicable; (v) such 
assignee will independently and without reliance upon the Co-Administrative Agents, the Collateral Agent, 
such assigning DIP Creditor or any other DIP Creditor and based on such documents and information as it 
shall deem appropriate at the time, continue to make its own credit decisions in taking or not taking action 
under this Agreement; (vi) such assignee appoints and authorizes the Co-Administrative Agents and the 
Collateral Agent to take such action as agent on its behalf and to exercise such powers under this Agreement 
as are delegated to the Co-Administrative Agents and the Collateral Agent, respectively, by the terms 
hereof, together with such powers as are reasonably incidental thereto; (vii) such assignee agrees that it will 
perform in accordance with their terms all the obligations which by the terms of this Agreement are required 
to be performed by it as a DIP Creditor; and (viii) solely in the case of an assignment of Notes, such 
assigning DIP Creditor shall certify that such Assignment and Acceptance has been effected in accordance 
with the terms and conditions of the Notes and in compliance with the federal securities laws of the United 
States, including the Securities Act or other applicable law. 

(d) The Co-Administrative Agents, acting solely for this purpose as a non-fiduciary agent of 
the Company (such agency being solely for tax purposes), shall maintain at one of their offices a copy of 
each Assignment and Acceptance and each Affiliated DIP Creditor Assignment and Acceptance delivered 
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to it and a register for the recordation of the names and addresses of the DIP Creditors, and the Commitment 
of, and principal amount (and stated interest) of the Term Loans owing to, each DIP Creditor pursuant to 
the terms hereof from time to time (the “DIP Term Loan Creditor Register”).  The entries in the DIP Term 
Loan Creditor Register shall be conclusive absent manifest error, and the Company, the Co-Administrative 
Agents, the Collateral Agent and the DIP Creditors shall treat each Person whose name is recorded in the 
DIP Term Loan Creditor Register pursuant to the terms hereof as a DIP Creditor hereunder for all purposes 
of this Agreement, notwithstanding notice to the contrary.  The DIP Term Loan Creditor Register shall be 
available for inspection by the Company, the Collateral Agent and any DIP Creditor (solely with respect to 
any entry related to such DIP Creditor’s Term Loans and Commitments, and only at the office of the Co-
Administrative Agents), at any reasonable time and from time to time upon reasonable prior notice. 

(e) Upon their receipt of, and consent to, a duly completed Assignment and Acceptance or 
Affiliated DIP Creditor Assignment and Acceptance, as applicable, executed by an assigning DIP Creditor 
and an assignee, an administrative questionnaire completed in respect of the assignee (unless the assignee 
shall already be a DIP Creditor hereunder), the processing and recordation fee referred to in paragraph (b) 
above, if applicable, and, if required, the Company, the Co-Administrative Agents shall (i) accept such 
Assignment and Acceptance or Affiliated DIP Creditor Assignment and Acceptance, as applicable, and 
(ii) record the information contained therein in the DIP Term Loan Creditor Register.  No assignment shall 
be effective unless it has been recorded in the DIP Term Loan Creditor Register as provided in this 
paragraph (e). 

(f) Any DIP Term Loan Creditor may at any time, without the consent of, or notice to, the 
Company, any other DIP Creditor, the Collateral Agent or the Co-Administrative Agents, sell participations 
to any Person (other than a natural Person or the Company or an Affiliate or Subsidiary) (each, a 
“Participant”) in all or a portion of such DIP Creditor’s rights and/or obligations under this Agreement 
(including all or a portion of its Commitment and the Term Loans owing to it, but expressly excluding any 
Notes or Note Commitments); provided that (i) such DIP Term Loan Creditor’s obligations under this 
Agreement shall remain unchanged, (ii) such DIP Term Loan Creditor shall remain solely responsible to 
the other parties hereto for the performance of such obligations and (iii) the Company, the Co-
Administrative Agents, and the DIP Creditors shall continue to deal solely and directly with such DIP Term 
Loan Creditor in connection with such DIP Creditor’s rights and obligations under this Agreement.  For the 
avoidance of doubt, each DIP Term Loan Creditor shall be responsible for the indemnity under Section 
9.05(c) regardless of the sale by it of any participations.  Any agreement or instrument pursuant to which a 
DIP Term Loan Creditor sells such a participation shall provide that such DIP Term Loan Creditor shall 
retain the sole right to enforce the obligations of the Company relating to the Term Loans and to approve 
any amendment, modification or waiver of any provision of this Agreement; provided that such agreement 
or instrument may provide that such DIP Term Loan Creditor will not, without the consent of the 
Participant, agree to any amendment, modification or waiver decreasing any fees payable to such 
Participant or the amount of principal of or the rate at which interest is payable on the Term Loans in which 
such Participant has an interest, extending any scheduled principal payment date or date fixed for the 
payment of interest or fees on the Term Loans or Commitments in which such Participant has an interest, 
increasing or extending the Commitments in which such Participant has an interest or releasing all or 
substantially all of the Collateral or any Guarantor (other than in connection with the disposition of such 
Guarantor in a transaction permitted by Section 6.05).  The Company agrees that each Participant shall be 
entitled to the benefits of Sections 2.14, 2.16 and 2.20 (subject to the requirements and limitations set forth 
therein, including the requirements under Section 2.20(e) (it being understood that the documentation under 
Section 2.20(e) shall be delivered to the participating DIP Creditor)) to the same extent as if it were a DIP 
Creditor and had acquired its interest by assignment pursuant to paragraph (b) of this Section 9.04; provided 
that such Participant (A) agrees to be subject to the provisions of Section 2.21 as if it were an assignee 
under paragraph (b) of this Section 9.04 and (B) shall not be entitled to receive any greater payment under 
Sections 2.14, 2.16 or 2.20, with respect to any participation, than its participating DIP Creditor would have 
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been entitled to receive, except to the extent such entitlement to receive a greater payment results from a 
Change in Law that occurs after the Participant acquired the applicable participation or unless the sale of 
the participation to such Participant is made with the Company’s prior written consent.  To the extent 
permitted by law, each Participant also shall be entitled to the benefits of Section 9.06 as though it were a 
DIP Creditor; provided that such Participant agrees to be subject to Section 2.18 as though it were a DIP 
Creditor.  Each DIP Term Loan Creditor that sells a participation shall, acting solely for this purpose as a 
non-fiduciary agent of the Company (such agency being solely for tax purposes), maintain at one or more 
of its offices a register on which it enters the name and address of each Participant and the principal amounts 
(and stated interest) of each Participant’s interest in the Term Loans or other rights or obligations under the 
Credit Documents (each such register, a “Participant Register”); provided that no DIP Creditor shall have 
any obligation to disclose all or any portion of any Participant Register (including the identity of any 
Participant or any information relating to a Participant's interest in any Term Loans or other rights or 
obligations under any Credit Document) to any Person except to the extent that such disclosure is necessary 
to establish that such Loan or other right or obligation is in registered form under Section 5f.103-1(c) of the 
U.S. Treasury Regulations.  The entries in a Participant Register shall be conclusive absent manifest error, 
and such DIP Term Loan Creditor shall treat each Person whose name is recorded in the Participant Register 
as the owner of such participation for all purposes of this Agreement notwithstanding any notice to the 
contrary. 

(g) Notwithstanding anything herein to the contrary, any Participant or sub-participant of a 
Participant that (i) [reserved], (ii) has purchased a participation or a sub-participation, as applicable, in a 
minimum amount of $5,000,000, (iii) has been designated as a “Voting Participant” (a “Voting 
Participant”) in a notice (a “Voting Participant Notice”) sent by the relevant DIP Term Loan Creditor or 
Voting Participant (including any existing Voting Participant) to the Co-Administrative Agents and the 
Company and (iv) receives, prior to becoming a Voting Participant, the written consent of the Co-
Administrative Agents and the Company (each such consent to be required only to the extent and under the 
circumstances it would be required if such Voting Participant were to become a DIP Term Loan Creditor 
pursuant to an assignment in accordance with Section 9.04(b) and only if such Participant or sub-participant 
of a Participant is not an existing Voting Participant), shall be entitled to vote as if such Voting Participant 
were a DIP Term Loan Creditor on all matters subject to a vote by the DIP Term Loan Creditors and the 
voting rights of the selling DIP Term Loan Creditor or Voting Participant (including any existing Voting 
Participant) shall be correspondingly reduced, on a dollar-for-dollar basis; provided, however, that if such 
Voting Participant has at any time failed to fund any portion of its participation or sub-participation when 
required to do so, then until such time as all amounts of its participation or sub-participation required to 
have been funded have been funded, such Voting Participant shall not be entitled to exercise its voting 
rights pursuant to the terms of this Section 9.04(g), and the voting rights of the selling DIP Term Loan 
Creditor or Voting Participant shall not be correspondingly reduced by the amount of such Voting 
Participant’s participation or sub-participation (but shall be subject to the provisions applicable to 
Defaulting DIP Creditors).  To be effective, each Voting Participant Notice must, with respect to each 
Voting Participant, (A) state the full name, as well as all contact information required to be included by a 
prospective DIP Term Loan Creditor in an Assignment and Acceptance and (B) state the Dollar amount of 
the participation purchased by such Voting Participant. Any selling DIP Term Loan Creditor (including any 
existing Voting Participant) and any selling or purchasing Voting Participant shall notify the Co-
Administrative Agents and the Company within three (3) Business Days of any termination, reduction or 
increase of the amount of such participation or sub-participation. The Company and the Co-Administrative 
Agents shall be entitled to conclusively rely on information contained in Voting Participant Notices and all 
other notices delivered pursuant hereto. The voting rights of each Voting Participant are solely for the 
benefit of such Voting Participant and shall not inure to any assignee, participant or sub-participant of such 
Voting Participant.   
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(h) Any DIP Creditor or participant may, in connection with any assignment or participation 
or proposed assignment or participation pursuant to this Section 9.04 (and, with respect to Notes, Section 
10.02), disclose to the assignee or participant or proposed assignee or participant any information relating 
to the Company or the Subsidiaries furnished to such DIP Creditor by or on behalf of the Company or the 
Subsidiaries; provided that, prior to any such disclosure of Information or other information designated by 
the Company as confidential, each such assignee or participant or proposed assignee or participant shall 
execute an agreement whereby such assignee or participant shall agree (subject to customary exceptions) 
to preserve the confidentiality of such confidential information on terms no less restrictive than those 
applicable to the DIP Creditors pursuant to Section 9.16. 

(i) Any DIP Creditor may at any time pledge or assign or grant a security interest in all or any 
portion of its rights under this Agreement to secure obligations of such DIP Creditor, including any pledge 
or assignment to secure obligations to a Federal Reserve Bank or any other central bank having jurisdiction 
over such DIP Creditor; provided that no such pledge or assignment shall release such DIP Creditor from 
any of its obligations hereunder or substitute any such pledgee or assignee for such DIP Creditor as a party 
hereto. 

(j) Notwithstanding anything to the contrary contained herein, any DIP Creditor (a “Granting 
DIP Creditor”) may grant to a special purpose funding vehicle (an “SPV”) the option to provide to the 
Company all or any part of any Loan that such Granting DIP Creditor would otherwise be obligated to make 
to the Company pursuant to this Agreement; provided that (i) nothing herein shall constitute a commitment 
by any SPV to make any Loan and (ii) if an SPV elects not to exercise such option or otherwise fails to 
provide all or any part of such Loan, the Granting DIP Creditor shall be obligated to make such Loan 
pursuant to the terms hereof.  The making of a Loan by an SPV hereunder shall utilize the Commitment of 
the Granting DIP Creditor to the same extent, and as if, such Loan were made by such Granting DIP 
Creditor.  Each party hereto hereby agrees that no SPV shall be liable for any indemnity or similar payment 
obligation under this Agreement (all liability for which shall remain with the Granting DIP Creditor).  The 
Company agrees that each SPV shall be entitled to the benefits of Sections 2.14, 2.16, and 2.20 (subject to 
the requirements and limitations set forth therein, including the requirements under Section 2.20(e)) to the 
same extent as if it were a DIP Creditor and had acquired its interest by assignment pursuant to Section 
9.04(b) (and, with respect to the Notes, Section 10.02); provided that such SPV (A) agrees to be subject to 
the provisions of Section 2.21 as if it were an assignee under Section 9.04(b) (and, with respect to the Notes, 
Section 10.02) and (B) shall not be entitled to receive any greater payment under Sections 2.14, 2.16, and 
2.20 than its Granting DIP Creditor would have been entitled to receive, unless the grant of such option to 
the SPV is made with the Company’s prior written consent.  In furtherance of the foregoing, each party 
hereto hereby agrees (which agreement shall survive the termination of this Agreement) that, prior to the 
date that is one year and one day after the payment in full of all outstanding commercial paper or other 
senior indebtedness of any SPV, it will not institute against, or join any other Person in instituting against, 
such SPV any bankruptcy, reorganization, arrangement, insolvency or liquidation proceedings under any 
Debtor Relief Law.  In addition, notwithstanding anything to the contrary contained in this Section 9.04, 
any SPV may (i)  without notice to, or the prior written consent of, the Company or the Co-Administrative 
Agents and without paying any processing fee therefor, assign all or a portion of its interests in any Term 
Loans and/or any Notes to the Granting DIP Creditor or to any financial institutions (consented to by the 
Company and Co-Administrative Agents) providing liquidity and/or credit support to or for the account of 
such SPV to support the funding or maintenance of Term Loans and/or Notes and (ii) disclose on a 
confidential basis any non-public information relating to its Term Loans and/or Notes to any rating agency, 
commercial paper dealer or provider of any surety, guarantee or credit or liquidity enhancement to such 
SPV. Each Granting DIP Creditor shall, acting solely for this purpose as a non-fiduciary agent of the 
Company (such agency being solely for tax purposes), maintain at one or more of its offices a register on 
which it enters the name and address of each SPV and the principal amounts (and stated interest) of each 
SPV’s interest in the Term Loans and/or Notes or other rights or obligations under the Credit Documents 
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(each such register, an “SPV Register”); provided that no Granting DIP Creditor shall have any obligation 
to disclose all or any portion of any SPV Register (including the identity of any SPV or any information 
relating to an SPV’s interest in any Term Loans and/or Notes or other rights or obligations under any Credit 
Document) to any Person except to the extent that such disclosure is necessary to establish that such Loan 
and/or Note or other right or obligation is in registered form under Section 5f.103-1(c) of the U.S. Treasury 
Regulations.  The entries in an SPV Register shall be conclusive absent manifest error. 

(k) Notwithstanding the foregoing or anything to the contrary set forth herein, so long as no 
Default or Event of Default has occurred and is continuing, any DIP Creditor may, at any time, assign all 
or a portion of its Term Loans, Notes and Commitments under this Agreement to an Eligible Assignee who 
is or will become, after such assignment is completed, an Affiliated DIP Creditor, and any Eligible Assignee 
that is or will become, after such transaction is consummated, an Affiliated DIP Creditor may make Term 
Loans, or Commitments, purchase Notes or purchase outstanding Term Loans, Notes or Commitments 
under this Agreement subject to the following limitations: 

(i) Affiliated DIP Creditors will not receive information provided solely to DIP 
Creditors by the Co-Administrative Agents, the Collateral Agent or any DIP Creditor and will not 
be permitted to attend, receive notice of or participate in meetings, including any conference calls 
or meetings, attended solely by DIP Creditors, the Co-Administrative Agents or the Collateral 
Agent; 

(ii) the aggregate amount of Term Loans, Notes and Commitments (after giving effect 
to their purchase) purchased or held by Affiliated DIP Creditors may not exceed 20% of the then 
outstanding aggregate principal amount of the Term Loans, Notes and Commitments; 

(iii) no Affiliated DIP Creditor shall be required to make any representation that it is 
not in possession of any Material Non-Public Information with respect to the Company or their 
Subsidiaries or their respective securities that has not been disclosed to the Co-Administrative 
Agents and DIP Creditors that are not Public DIP Creditors that may be material to a DIP Creditor’s 
decision to participate in such purchase or assignment as long as such Affiliated DIP Creditor shall, 
prior to such assignment or purchase, identify itself as an Affiliated DIP Creditor; 

(iv) all assignments by and to Affiliated DIP Creditors shall be documented with an 
Affiliated DIP Creditor Assignment and Acceptance; 

(v) upon request by the Co-Administrative Agents in connection with any amendment 
or waiver pursuant to Section 9.08, the Company hereby agrees to deliver a schedule reflecting, to 
the best of its knowledge, all Affiliated DIP Creditors within three (3) Business Days after written 
request therefor; 

(vi) the Co-Administrative Agents shall have no obligation or liability to monitor or 
review any Affiliated DIP Creditor’s compliance with this Section 9.04(k) and each Affiliated DIP 
Creditor hereby agrees not to make or bring any claim, in its capacity as DIP Creditor, against the 
Co-Administrative Agents, any other Agent or any DIP Creditor with respect to the duties and 
obligations of such Persons under this Agreement and the other Credit Documents; 

(vii) notwithstanding anything in Section 9.08 or the definition of “Required DIP 
Creditors” to the contrary, for purposes of determining whether the Required DIP Creditors have 
(1) consented (or not consented) to any amendment, modification, waiver, consent or other action 
with respect to any of the terms of any Credit Document or any departure by any Credit Party 
therefrom, (2) otherwise acted on any matter related to any Credit Document, or (3) directed or 
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required any Agent or any DIP Creditor to undertake any action (or refrain from taking any action) 
with respect to or under any Credit Document, all Affiliated DIP Creditors shall be deemed to have 
voted in the same proportion as non-Affiliated DIP Creditors voting on such matter for purposes of 
calculating whether the Required DIP Creditors have taken any actions; provided that (x) such 
Affiliated DIP Creditor shall be permitted to vote if such amendment, waiver or modification by 
its terms disproportionately adversely affects such Affiliated DIP Creditor in its capacity as a DIP 
Creditor as compared to the other DIP Creditors, (y) no amendment, modification or waiver shall 
deprive any Affiliated DIP Creditor of its share of any payments which the DIP Creditors are 
entitled to share on a pro rata basis; and (z) such Affiliated DIP Creditor shall be permitted to vote 
if such amendment, modification or waiver would increase its commitment, extend or postpone the 
final maturity of its Term Loans and/or Notes or scheduled date of amortization of its Term Loans, 
reduce the principal, interest or fees applicable to its Term Loans and/or Notes or release all or 
substantially all of the value of the Guarantees or release Liens on all or substantially all of the 
Collateral; and 

(viii) notwithstanding anything in this Agreement or the other Credit Documents to the 
contrary, each Affiliated DIP Creditor hereby agrees that, in connection with the Chapter 11 Cases 
and, if any other proceeding under any Debtor Relief Law shall be commenced by or against the 
Company or any other Credit Party at a time when such DIP Creditor is an Affiliated DIP Creditor, 
such Affiliated DIP Creditor irrevocably authorizes and empowers the Co-Administrative Agents 
to vote on behalf of such Affiliated DIP Creditor with respect to the Term Loans and/or Notes held 
by such Affiliated DIP Creditor in the same proportion as non-Affiliated DIP Creditors voting on 
such matter; provided that such Affiliated DIP Creditor shall be entitled to vote in accordance with 
its sole discretion (and not in accordance with the direction of the Co-Administrative Agents) in 
connection with any plan of reorganization to the extent any such plan of reorganization proposes 
to treat any Obligations held by such Affiliated DIP Creditor in a manner that is less favorable in 
any material respect to such Affiliated DIP Creditor than the proposed treatment of similar 
Obligations held by DIP Creditors that are not Affiliates of the Company. 

SECTION 9.05 Expenses; Indemnity.   

(a) The Company agrees to pay (i) all reasonable documented out-of-pocket expenses incurred 
by the Co-Administrative Agents and the Collateral Agent in connection with the syndication of the DIP 
Facility and the preparation, negotiation, execution, enforcement (whether through negotiations, legal 
proceedings or otherwise), delivery and administration of this Agreement and the other Credit Documents 
or in connection with any amendments, modifications or waivers of the provisions hereof or thereof 
(whether or not the transactions hereby or thereby contemplated shall be consummated), (ii) [reserved] and 
(iii) all out-of-pocket expenses incurred by the Co-Administrative Agents, the Collateral Agent, the DIP 
Fronting Creditor or the Required DIP Creditors in connection with the enforcement or protection of its 
rights in connection with this Agreement and the other Credit Documents (including in connection with any 
post-closing obligations) or in connection with the Term Loans made and Notes issued hereunder, including 
the reasonable and documented out-of-pocket costs and expenses of Evercore Group L.L.C. and limited, in 
the case of legal fees and expenses, to the reasonable and documented fees and out-of-pocket expenses of 
(1) McDermott Will & Emery LLP, as counsel for the Co-Administrative Agents and the Collateral Agent 
(and, if necessary, one local counsel to the Co-Administrative Agents and the Collateral Agent in any 
relevant jurisdiction and, solely in the case of an actual or perceived conflict of interest, one additional firm 
of outside legal counsel to the Co-Administrative Agents and the Collateral Agent (collectively, with 
McDermott Will & Emery LLP, “Agents’ Counsel”)), (2) Dentons US LLP, as counsel to the DIP Fronting 
Creditor, (3) Davis Polk, as counsel to the Required DIP Creditors, (4) McGuireWoods LLP, as special 
counsel for the Required DIP Creditors, and (5) McCurdy Consulting Inc., as technical advisor to the Ad 
Hoc Group and any local, regulatory or other special counsel and any advisors or consultants engaged by 
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or on behalf of the Ad Hoc Group in connection with the Restructuring; provided that any reasonable and 
documented out-of-pocket expenses incurred by any party hereto other than the Co-Administrative Agents, 
the Collateral Agent, the DIP Fronting Creditor, the Ad Hoc Group or the Required DIP Creditors shall be 
payable pursuant to this Section 9.05 only as and to the extent approved by the Required DIP Creditors; 
provided, further, that in no event shall any fees or expenses of any Affiliated DIP Creditor be payable 
pursuant to this Section 9.05.  

(b) The Company agrees to indemnify the Co-Administrative Agents, the Collateral Agent, 
each DIP Creditor (including, for the avoidance of doubt, the DIP Fronting Creditor) and each Related Party 
of any of the foregoing Persons (each such Person, an “Protected Person”) against, and to hold each 
Protected Person harmless from, any and all losses, claims, damages, liabilities, costs, Taxes and related 
expenses, including reasonable counsel fees, charges and disbursements (but limited, in the case of legal 
fees and expenses to the reasonable and documented fees and out-of-pocket expenses of (1) McDermott 
Will & Emery LLP, as counsel for the Co-Administrative Agents and the Collateral Agent (and, if 
necessary, one local counsel to the Co-Administrative Agents and the Collateral Agent in any relevant 
jurisdiction and, solely in the case of an actual or perceived conflict of interest, one additional firm of 
outside legal counsel to the Co-Administrative Agents and the Collateral Agent), (2) Dentons US LLP, as 
counsel to the DIP Fronting Creditor, (3) Davis Polk, as counsel to the Required DIP Creditors, (4) 
McGuireWoods LLP, as special counsel for the Required DIP Creditors, and (5) McCurdy Consulting Inc., 
as technical advisor to the Ad Hoc Group and any local, regulatory or other special counsel and any advisors 
or consultants engaged by or on behalf of the Ad Hoc Group in connection with the Restructuring, incurred 
by or asserted against any Protected Person arising out of, in any way connected with (including relating to 
the preparation, execution, performance or enforcement), or as a result of (i) the DIP Facility, the execution 
or delivery of this Agreement or any other Credit Document or any agreement or instrument contemplated 
thereby, the performance by the parties thereto of their respective obligations hereunder or thereunder and, 
in their capacities hereunder or in connection with or related to this Agreement, the consummation of the 
Transactions and the other transactions contemplated thereby (including the syndication of the DIP Facility 
or any transaction financed or to be financed in whole or in part, directly or indirectly, with the proceeds of 
any Term Loans or Notes), (ii) the use of the proceeds or the proposed use of proceeds of the Term Loans 
or Notes, (iii) any claim, litigation, investigation or proceeding relating to any of the foregoing, whether or 
not any Protected Person is a party thereto (and regardless of whether such matter is initiated by a third 
party or by the Company, any other Credit Party or any of their respective Affiliates), (iv) any actual or 
alleged presence or Release of Hazardous Materials on any property currently or formerly owned, leased 
or operated by the Company or any of the Subsidiaries, or any Environmental Liability related in any way 
to the Company or any of the Subsidiaries or (v) otherwise in connection with the Chapter 11 Cases, the 
monitoring and administration thereof, the negotiation and implementation of an Acceptable Plan of 
Reorganization and any other matter, motion or order, bearing on the validity, priority and/or repayment of 
the Obligations in accordance with the terms hereof, including the reasonable, documented and invoiced 
fees, charges and disbursements of the Ad Hoc Group Advisors and Agents’ Counsel; provided that the 
indemnity under this Section 9.05(b) shall not, as to any Protected Person, be available (i) to the extent that 
such losses, claims, damages, liabilities or related expenses are determined by a court of competent 
jurisdiction by final and non-appealable judgment to have resulted primarily from the gross negligence or 
willful misconduct of such Protected Person or (ii) with respect to out-of-pocket expenses incurred by any 
DIP Creditor in connection with the enforcement or protection of its rights in connection with this 
Agreement and the other Loan Documents or in connection with the Loans made hereunder (which matters 
shall be governed exclusively by Section 9.05(a)).  This Section 9.05(b) shall not apply with respect to 
Taxes other than any Taxes that represent losses, claims, damages, etc. arising from any non-Tax claim. 

(c) [reserved]. 
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(d) To the extent permitted by applicable Law, each party hereto agrees that it shall not assert, 
and hereby waives, any claim against any other party hereto or any Protected Person, on any theory of 
liability, for special, indirect, consequential or punitive damages (as opposed to direct or actual damages) 
arising out of, in connection with, in any way related to or as a result of, this Agreement or any agreement 
or instrument contemplated hereby, the Transactions, any Loan, any Note, any act or omission or event 
occurring in connection therewith or the use of the proceeds thereof. 

(e) The provisions of this Section 9.05 shall remain operative and in full force and effect 
regardless of the expiration of the term of this Agreement, the consummation of the transactions 
contemplated hereby, the repayment of any of the Term Loans or of any of the Notes, the expiration or 
termination of the Commitments, the invalidity or unenforceability of any term or provision of this 
Agreement or any other Credit Document, or any investigation made by or on behalf of the Co-
Administrative Agents, the Collateral Agent, any DIP Creditor .  All amounts due under this Section 9.05 
shall be payable on written demand therefor. 

SECTION 9.06 Right of Setoff.  If an Event of Default shall have occurred and be continuing, 
each DIP Creditor, and each of their respective Affiliates who is owed Obligations is hereby authorized at 
any time and from time to time, except to the extent prohibited by law, to set off and apply any and all 
deposits (general or special, time or demand, provisional or final) at any time held and other indebtedness 
at any time owing by such Person to or for the credit or the account of the Company or any other Credit 
Party against any of and all the obligations of the Company or any other Credit Party now or hereafter 
existing under this Agreement and other Credit Documents held by such DIP Creditor, irrespective of 
whether or not such DIP Creditor, such Affiliate shall have made any demand under this Agreement or any 
other Credit Document and although such obligations of the Company or such other Credit Party may be 
contingent or unmatured or are owed to a branch, office or Affiliate of such DIP Creditor different from the 
branch, office or Affiliate holding such deposit or obligated on such indebtedness; provided that in the event 
that any Defaulting DIP Creditor shall exercise any such right of setoff, (x) all amounts so set off shall be 
paid over immediately to the Co-Administrative Agents for further application in accordance with the 
provisions of Section 2.22 and, pending such payment, shall be segregated by such Defaulting DIP Creditor 
from its other funds and deemed held in trust for the benefit of the Agents, and the DIP Creditors, and (y) 
the Defaulting DIP Creditor shall provide promptly to the Co-Administrative Agents a statement describing 
in reasonable detail the Obligations owing to such Defaulting DIP Creditor as to which it exercised such 
right of setoff.  The rights of each DIP Creditor and their respective Affiliates under this Section 9.06 are 
in addition to other rights and remedies (including other rights of setoff) that such DIP Creditor or their 
respective Affiliates may have.  Each DIP Creditor agrees to notify the Company and the Co-Administrative 
Agents promptly after any such setoff and application; provided that the failure to give such notice shall 
not affect the validity of such setoff and application. 

SECTION 9.07 Applicable Law.  THIS AGREEMENT AND THE OTHER CREDIT 
DOCUMENTS AND ANY CLAIM, CONTROVERSY, DISPUTE OR CAUSE OF ACTION 
(WHETHER IN CONTRACT OR TORT OR OTHERWISE) BASED UPON, ARISING OUT OF OR 
RELATING TO THIS AGREEMENT OR ANY OTHER CREDIT DOCUMENT (EXCEPT, AS TO ANY 
OTHER CREDIT DOCUMENT, AS EXPRESSLY SET FORTH THEREIN) AND THE 
TRANSACTIONS CONTEMPLATED HEREBY AND THEREBY SHALL BE GOVERNED BY, AND 
CONSTRUED IN ACCORDANCE WITH THE LAW OF THE STATE OF NEW YORK AND, TO THE 
EXTENT APPLICABLE, THE BANKRUPTCY CODE, WITHOUT REGARD TO CONFLICT OF 
LAWS PRINCIPLES THAT WOULD RESULT IN THE APPLICATION OF ANY LAW OTHER THAN 
THE LAW OF THE STATE OF NEW YORK AND, TO THE EXTENT APPLICABLE, THE 
BANKRUPTCY CODE. 

SECTION 9.08 Waivers; Amendments.   
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(a) No failure or delay of the Co-Administrative Agents, the Collateral Agent, any DIP 
Creditor in exercising any power or right hereunder or under any other Credit Document shall operate as a 
waiver thereof, nor shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further exercise thereof or 
the exercise of any other right or power.  The rights and remedies of the Co-Administrative Agents, the 
Collateral Agent, and the DIP Creditors hereunder and under the other Credit Documents are cumulative 
and are not exclusive of any rights or remedies that they would otherwise have.  No waiver of any provision 
of this Agreement or any other Credit Document or consent to any departure by any Credit Party therefrom 
shall in any event be effective unless the same shall be permitted by paragraph (b) below, and then such 
waiver or consent shall be effective only in the specific instance and for the purpose for which given.  No 
notice or demand on any Credit Party in any case shall entitle any Credit Party to any other or further notice 
or demand in similar or other circumstances. 

(b) Neither this Agreement, any other Credit Document (other than the Fee Letters) nor any 
provision hereof or thereof may be waived, amended or modified except pursuant to an agreement or 
agreements in writing entered into by the applicable Credit Party or Credit Parties party thereto and the 
Required DIP Creditors or such other number or percentage of DIP Creditors as shall be necessary (or, as 
applicable, the Co-Administrative Agents or the Collateral Agent upon the written direction of the Required 
DIP Creditors or such other number or percentage of DIP Creditors as shall be necessary); provided that no 
such agreement shall (i) decrease the principal amount of, or extend the maturity of or any scheduled 
principal payment date or date for the payment or mandatory prepayment of any principal, interest or fees 
on any Loan or any Note, or forgive, waive or excuse any such payment or any part thereof, or decrease the 
rate of interest (other than the Default Rate) or fees on any Commitment, Loan or Note without the prior 
written consent of each DIP Creditor directly adversely affected thereby even if the effect of such waiver, 
amendment or modification would be to reduce the rate of interest on any Loan or Note or to reduce any 
fee payable hereunder, in each case, to the extent such interest or fee is not yet accrued, due and 
payable), (ii) increase or extend the Commitment or decrease the amount of or extend the date for payment 
of any Fees and Premiums or fees of any DIP Creditor without the prior written consent of such DIP 
Creditor, (iii) amend or modify the pro rata requirements of Section 2.17 and/or Section 2.13(f), the 
provisions of Section 7.2 of  the Guarantee and Collateral Agreement, the provisions of clause (x) of the 
first sentence of Section 9.04(a) or the provisions of this Section 9.08, release any Guarantor (other than in 
connection with the disposition of such Guarantor in a transaction permitted by Section 6.05), release all or 
substantially all of the Collateral, subordinate the Obligations under this Agreement or any other Credit 
Document to any other Material Indebtedness or subordinate the Liens on all or substantially all of the 
Collateral securing the Obligations to any Lien on such Collateral securing any other Material Indebtedness, 
in each case, without the prior written consent of each DIP Creditor, (iv) [reserved], (v) change the 
provisions of any Credit Document in a manner that by its terms adversely affects the rights in respect of 
payments due to DIP Creditors holding Term Loans and/or Notes of one Class differently from the rights 
of DIP Creditors holding Term Loans and/or Notes of any other Class, as applicable, without the prior 
written consent of DIP Creditors holding a majority in interest of the outstanding Term Loans, Notes and 
unused Commitments of each adversely affected Class, (vi) modify the protections afforded to an SPV 
pursuant to the provisions of Section 9.04(j) without the written consent of such SPV, (vii)  reduce the 
percentage contained in the definition of the term “Required DIP Creditors” without the prior written 
consent of each DIP Creditor (it being understood that with the consent of the Required DIP Creditors, 
additional extensions of credit pursuant to this Agreement may be included in the determination of the 
Required DIP Creditors on substantially the same basis as the Commitments on the Closing Date), (viii) 
impose any additional restrictions on any DIP Creditor’s ability to assign any of its rights or obligations 
hereunder (including any amendment to Section 9.04 or Section 10.02) without the prior written consent of 
the DIP Creditors adversely affected thereby, or (ix) waive, amend or modify the Superpriority Claim status 
of the DIP Creditors under the Orders or under any Credit Document without the prior written consent of 
the DIP Creditors adversely affected thereby; provided that, notwithstanding anything to the contrary 
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herein, no Defaulting DIP Creditor shall have any right to consent to any such amendment, modification or 
waiver, other than any such amendment, modification or waiver which affects the rights or obligations of a 
Defaulting DIP Creditor differently than the rights or obligations of the other DIP Creditors or increases or 
extends the Commitment of, or forgives or decreases the principal amount of, or extends the maturity of 
any scheduled principal payment date or date for the payment of any interest on any Loan of, or Note held 
by, such Defaulting DIP Creditor; provided, further, that no such agreement shall amend, modify or 
otherwise affect the rights or duties of the Co-Administrative Agents or the Collateral Agent hereunder or 
under any other Credit Document without the prior written consent of the Co-Administrative Agents or the 
Collateral Agent, as applicable. 

(c) Notwithstanding the foregoing, (i)  upon request by any Agent at any time, the Company 
shall provide such Agent with a certificate of a Responsible Officer of the Company certifying that the 
requested release is permitted under this Section 9.08 and (ii) upon request by any Agent at any time, the 
Required DIP Creditors (or such other number or percentage of the DIP Creditors as shall be necessary, or 
as such Agent shall believe in good faith shall be necessary) as it deems appropriate will confirm in writing 
such Agent’s authority to release any Guarantor or Collateral pursuant to this Section 9.08. 

(d) Notwithstanding the foregoing, (i) the Co-Administrative Agents, the Collateral Agent 
and/or the Company may amend any Credit Document to (1) cure any ambiguity, omission, mistake, defect 
or inconsistency or (2) make any change that would provide an additional right or benefit to the DIP 
Creditors  (and which is not adverse to any DIP Creditor), so long as, in each case, such changes shall not 
be materially adverse to the DIP Creditors and the DIP Creditors shall have received at least five (5) 
Business Days’ prior written notice thereof and the Co-Administrative Agents shall not have received, 
within five (5) Business Days following the date of such notice to the DIP Creditors, written notice from 
the Required DIP Creditors stating that the Required DIP Creditors object to such amendment, and such 
Credit Document shall be duly executed by each of the Company and the applicable Agents and (ii) the Fee 
Letters may be amended by the parties thereto in accordance with its terms.  Notwithstanding anything to 
the contrary contained herein, any such amendments shall become effective without any further consent of 
any other party to such Credit Document. 

SECTION 9.09 Interest Rate Limitation.  Notwithstanding anything herein to the contrary, if at 
any time the interest rate applicable to any Loan or any Note, together with all fees, charges and other 
amounts which are treated as interest on such Loan or Note under applicable law (collectively the 
“Charges”), shall exceed the maximum lawful rate (the “Maximum Rate”) which may be contracted for, 
charged, taken, received or reserved by the DIP Creditor holding such Loan or Note in accordance with 
applicable law, the rate of interest payable in respect of such Loan or Note hereunder, together with all 
Charges payable in respect thereof, shall be limited to the Maximum Rate and, to the extent lawful, the 
interest and Charges that would have been payable in respect of such Loan or Note but were not payable as 
a result of the operation of this Section 9.09 shall be cumulated and the interest and Charges payable to 
such DIP Creditor in respect of other Loans or Notes or periods shall be increased (but not above the 
Maximum Rate therefor) until such cumulated amount, together with interest thereon at the Federal Funds 
Effective Rate to the date of repayment, shall have been received by such DIP Creditor. 

SECTION 9.10 Entire Agreement.  This Agreement and the other Credit Documents constitute 
the entire contract among the parties relating to the subject matter hereof and thereof and supersede any and 
all previous agreements and understandings, oral or written, relating to the subject matter hereof and 
thereof.  Any other previous agreement among the parties with respect to the subject matter hereof and 
thereof is superseded by this Agreement and the other Credit Documents.  Nothing in this Agreement or in 
the other Credit Documents, expressed or implied, is intended to confer upon any Person (other than the 
parties hereto and thereto, their respective successors and assigns permitted hereunder and, to the extent 
expressly contemplated hereby, the Protected Persons and the Related Parties of each of the Co-
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Administrative Agents, the Collateral Agent, and the DIP Creditors) any rights, remedies, obligations or 
liabilities under or by reason of this Agreement or the other Credit Documents. 

SECTION 9.11 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY 
RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OTHER CREDIT 
DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY (WHETHER 
BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  EACH PARTY HERETO 
(A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PERSON 
HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PERSON WOULD 
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND 
THE OTHER CREDIT DOCUMENTS BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS 
AND CERTIFICATIONS IN THIS SECTION 9.11. 

SECTION 9.12 Severability.  In the event any one or more of the provisions contained in this 
Agreement or in any other Credit Document should be held invalid, illegal or unenforceable in any respect, 
the validity, legality and enforceability of the remaining provisions contained herein and therein shall not 
in any way be affected or impaired thereby (it being understood that the invalidity of a particular provision 
in a particular jurisdiction shall not in and of itself affect the validity of such provision in any other 
jurisdiction).  The parties shall endeavor in good-faith negotiations to replace the invalid, illegal or 
unenforceable provisions with valid provisions the economic effect of which comes as close as possible to 
that of the invalid, illegal or unenforceable provisions. 

SECTION 9.13 Counterparts.  This Agreement may be executed in counterparts (and by different 
parties hereto on different counterparts), each of which shall constitute an original but all of which when 
taken together shall constitute a single contract, and shall become effective as provided in Section 9.03.  
Delivery of an executed signature page to this Agreement by facsimile transmission or in other electronic 
(e.g., “pdf” or “tif”) format shall be as effective as delivery of a manually signed counterpart of this 
Agreement.  The words “execution,” “signed,” “signature,” and words of like import in any Credit 
Documents, Assignment and Acceptance or Affiliated DIP Creditor Assignment and Acceptance shall be 
deemed to include electronic signatures or the keeping of records in electronic form, each of which shall be 
of the same legal effect, validity or enforceability as a manually executed signature or the use of a paper-
based recordkeeping system, as the case may be, to the extent and as provided for in any applicable law, 
including the Federal Electronic Signatures in Global and National Commerce Act, the New York State 
Electronic Signatures and Records Act, or any other similar state laws based on the Uniform Electronic 
Transactions Act. 

SECTION 9.14 Headings.  Article and Section headings and the Table of Contents used herein 
are for convenience of reference only, are not part of this Agreement and are not to affect the construction 
of, or to be taken into consideration in interpreting, this Agreement. 

SECTION 9.15 Jurisdiction; Consent to Service of Process.   

(a) Each party hereto hereby irrevocably and unconditionally submits, for itself and its 
property (and, in the case of the Company, its Restricted Subsidiaries and their property) to the exclusive 
jurisdiction of the Bankruptcy Court and, if the Bankruptcy Court does not have, or abstains from 
jurisdiction, any New York State court or the Federal court of the Southern District of New York, in each 
case located in the Borough of Manhattan, and any appellate court from any thereof, in any action or 
proceeding arising out of or relating to this Agreement or the other Credit Documents, or for recognition or 
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enforcement of any judgment (except to the extent the Collateral Agent requires submission to any other 
jurisdiction in connection with the exercise of any rights under any Security Document or the enforcement 
of any judgment), and each of the parties hereto hereby irrevocably and unconditionally agrees that all 
claims in respect of any such action or proceeding shall be heard and determined in such Bankruptcy Court 
and, if the Bankruptcy Court does not have, or abstains from jurisdiction, such New York State or, to the 
extent permitted by law, in such Federal court.  Each of the parties hereto agrees that a final judgment in 
any such action or proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the 
judgment or in any other manner provided by law.  Nothing in this Agreement or any other Credit Document 
shall affect any right that the Co-Administrative Agents, the Collateral Agent, or any DIP Creditor may 
otherwise have to bring any action or proceeding relating to this Agreement or the other Credit Documents 
against the Credit Parties or their properties in the courts of any jurisdiction. 

(b) Each party hereto hereby irrevocably and unconditionally waives, on behalf of itself and 
the other Credit Parties, to the fullest extent it may legally and effectively do so, any objection which it may 
now or hereafter have to the laying of venue of any suit, action or proceeding arising out of or relating to 
this Agreement or any other Credit Document in Bankruptcy Court and, if the Bankruptcy Court does not 
have, or abstains from jurisdiction, any New York State or Federal court referred to in paragraph (a) of this 
Section 9.15.  Each of the parties hereto hereby irrevocably waives, to the fullest extent permitted by law, 
the defense of an inconvenient forum to the maintenance of such action or proceeding in any such court. 

(c) Each party to this Agreement irrevocably consents to service of process in the manner 
provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of any party to this 
Agreement to serve process in any other manner permitted by law. 

SECTION 9.16 Confidentiality.  Each of the Co-Administrative Agents, the Collateral Agent, and 
the DIP Creditors (collectively, the “Restricted Persons” and, each a “Restricted Person”) agrees to 
maintain the confidentiality of the Information, except that Information may be disclosed (a) to each such 
Person and its and its Affiliates’ officers, directors, employees, controlling persons, and agents, including 
accountants, legal counsel and other advisors, including any numbering, administration or settlement 
service providers (it being understood that the Persons to whom such disclosure is made will be informed 
of the confidential nature of such Information and instructed to keep such Information confidential), (b) to 
the extent requested by any regulatory authority or quasi-regulatory authority (such as the National 
Association of Insurance Commissioners), including audits or examinations conducted by bank accountants 
or any governmental bank authority exercising examination or regulatory authority, (c) to the extent 
required by applicable laws or regulations, pursuant to the order of any court or administrative agency or 
in any pending legal, judicial or administrative proceeding, or otherwise as required by applicable law, rule 
or regulation or compulsory legal process or by any subpoena or similar legal process, (d) in connection 
with the exercise of any remedies hereunder or under the other Credit Documents or any suit, action or 
proceeding relating to the enforcement of its rights hereunder or thereunder, (e) subject to an agreement 
containing provisions substantially the same as those of this Section 9.16 or in accordance with standard 
syndication processes or customary market standards for dissemination of such Information, which shall in 
any event require “click through” or other affirmative actions on the part of the recipient to access such 
information, to (i) any actual or prospective assignee of or participant in any Loans, Notes or Commitments 
under this Agreement and the other Credit Documents, (ii) [reserved] or (iii) any other DIP Creditor, Agent 
or Affiliate of a DIP Creditor or Agent, (f) to rating agencies, (g) with the consent of the Company, (h) to 
the extent such Information was already in the possession of the Restricted Persons prior to any duty or 
other undertaking of confidentiality or is independently developed by such Restricted Person without the 
use of such Information, (i) to market data collectors, similar service providers to the lending industry, and 
service providers to the Agents and the DIP Creditors in connection with the administration and 
management of this Agreement, the other Credit Documents and the Commitments; provided that such 
Person is advised of the provisions of this Section 9.16, (j) to the extent such Information becomes publicly 
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available or is received by such Person from a third party other than by reason of improper disclosure by 
such Restricted Person or any of its Affiliates or any related parties thereto in violation of any confidentiality 
obligations owing under this Section 9.16, (k) to any actual or potential credit provider, investor, or other 
entity in connection with a financing or securitization or proposed financing or securitization of all or a part 
of any amounts payable to or for the benefit of any DIP Creditor or its Affiliates under the Credit Documents 
so long the recipient agrees to keep such information confidential in a manner materially consistent with 
this Section 9.16, (l) to the Bankruptcy Court in connection with the approval of the Transactions or any 
other transactions related hereto, (m) to the extent that such Information is received by such Restricted 
Person from a third party that is not, to such Restricted Person’s knowledge, subject to confidentiality 
obligations owing to any Credit Party or any of their respective subsidiaries or affiliates, (n) to such 
Restricted Person’s Affiliates and to its and their respective Related Parties, independent auditors, and other 
experts or agents who need to know such Information in connection with providing the Loans, Notes or 
Commitments or action as an Agent hereunder and who are informed of the confidential nature of such 
Information and who are subject to customary confidentiality obligations of professional practice or who 
agree to be bound by the terms of this Section 9.16 (or confidentiality provisions at least as restrictive as 
those set forth in this Section 9.16 or (o) for purposes of establishing a “due diligence” defense; provided, 
unless specifically prohibited by applicable law or court order, each of the Co-Administrative Agents, the 
Collateral Agent, and the DIP Creditors shall make reasonable efforts to notify the Company of any request 
or disclosure pursuant to clause (c) above prior to disclosure thereof (except with respect to any audit or 
examination conducted by bank accountants or regulatory authority exercising examination or regulatory 
authority).  “Information” shall mean all information received from the Company on a confidential basis 
and related to the Credit Parties or their respective businesses, other than any such information that was 
available to the Co-Administrative Agents, the Collateral Agent, or any DIP Creditor on a non-confidential 
basis prior to its disclosure by the Company; provided that, in the case of Information received from the 
Company after the Closing Date, such information shall be deemed confidential unless marked “PUBLIC” 
in accordance with Section 9.01.  Any Person required to maintain the confidentiality of Information as 
provided in this Section 9.16 shall be considered to have complied with its obligation to do so if such Person 
has exercised the same degree of care to maintain the confidentiality of such Information as such Person 
would accord its own confidential information. Notwithstanding the foregoing, (i) Information shall not 
include, with respect to any Person, information available to it or its Affiliates on a non-confidential basis 
from a source other than the Company, (ii) each Agent shall not be responsible for compliance with this 
Section 9.16  by any Restricted Person (other than its officers, directors or employees), (iii) in no event  

ent be obligated or required to return any materials furnished by theshall any DIP Creditor or any Ag  
Company or any of its Subsidiaries  and (iv) each Agent and each DIP Creditor may disclose the existence 
of this Agreement and the information about this Agreement to the CUSIP Service Bureau or any similar 
agency in connection with the issuance and monitoring of CUSIP numbers with respect to the facilities, 
market data collectors, similar services providers to the lending industry, and service providers to the 
Agents and the DIP Creditors in connection with the administration, settlement and management of this 
Agreement and the other Credit Documents. 

SECTION 9.17 DIP Creditor Action.  Each DIP Creditor agrees that it shall not take or institute 
any action or proceeding, judicial or otherwise, for any right or remedy against any Credit Parties under 
any Credit Document (including the exercise of any right of setoff, rights on account of any banker’s lien 
or similar claim or other rights of self-help), or institute any actions or proceedings, or otherwise commence 
any remedial procedures, with respect to any Collateral or any other property of any of the Credit Parties, 
unless expressly provided for herein or in any other Credit Document, without the prior written consent of 
the Co-Administrative Agents and the Collateral Agent.  The provisions of this Section 9.17 are for the sole 
benefit of the Agents and the DIP Creditors and shall not afford any right to, or constitute a defense available 
to, any of the Credit Parties. 
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SECTION 9.18 USA PATRIOT Act Notice.  Each DIP Creditor and the Co-Administrative 
Agents (for itself and not on behalf of any DIP Creditor) hereby notifies the Company that pursuant to the 
requirements of the USA PATRIOT Act, it is required to obtain, verify and record information that 
identifies the Company and the other Credit Parties, which information includes the name and address of 
the Company and the other Credit Parties and other information that will allow such DIP Creditor or the 
Co-Administrative Agents, as applicable, to identify the Company and the other Credit Parties in 
accordance with the USA PATRIOT Act. 

SECTION 9.19 No Fiduciary Duty.  The Co-Administrative Agents, the Collateral Agent, each 
DIP Creditor and their Affiliates (collectively, solely for purposes of this paragraph, the “DIP Creditors”), 
may have economic interests that conflict with those of the Company and the Subsidiaries, equityholders 
and/or Affiliates.  The Company hereby agrees, on behalf of itself and each of the other Credit Parties, that 
nothing in the Credit Documents or otherwise will be deemed to create an advisory, fiduciary or agency 
relationship or fiduciary or other implied duty between any DIP Creditor, on the one hand, and the 
Company, the other Credit Parties, and their respective Subsidiaries, equityholders or Affiliates, on the 
other.  The Company acknowledges and agrees, on behalf of itself and each of the other Credit Parties, that 
(i) the transactions contemplated by the Credit Documents (including the exercise of rights and remedies 
hereunder and thereunder) are arm’s-length commercial transactions between the DIP Creditors, on the one 
hand, and the Credit Parties, on the other, (ii) in connection therewith and with the process leading thereto, 
(x) no DIP Creditor has assumed an advisory or fiduciary responsibility in favor of the Company, the other 
Credit Parties, their respective equityholders and/or Affiliates with respect to the transactions contemplated 
hereby (or the exercise of rights or remedies with respect thereto) or the process leading thereto (irrespective 
of whether any DIP Creditor has advised, is currently advising or will advise the Company, the other Credit 
Parties, and their respective Subsidiaries, equityholders or Affiliates on other matters) or any other 
obligation to the Credit Parties except the obligations expressly set forth in the Credit Documents and (y) 
each DIP Creditor is acting solely as principal and not as the agent or fiduciary of the Company, the other 
Credit Parties, or their respective management, equityholders, creditors or any other Person, (iii) it has 
consulted its own legal and financial advisors to the extent it has deemed appropriate and it is responsible 
for making its own independent judgment with respect to the Transactions and the process leading thereto, 
and (iv) it will not claim that any Agent, or DIP Creditor has rendered advisory services of any nature or 
respect, or owes a fiduciary or similar duty to it in connection with such transaction or the process leading 
thereto, and agrees that each Agent or DIP Creditor shall have no liability (whether direct or indirect) in 
respect of such a claim or to any other Person asserting such a claim on its behalf. 

SECTION 9.20 Affiliate Activities.  The Company acknowledges that (1) the Agent and each DIP 
Creditor (and their respective subsidiaries and Affiliates) is a full service securities firm engaged, either 
directly or through Affiliates, in various activities, including securities trading, investment banking and 
financial advisory, investment management, principal investment, hedging, financing and brokerage 
activities and financial planning and benefits counseling for both companies and individuals, (2) in the 
ordinary course of these activities, they may make or hold a broad array of investments and actively trade 
debt and equity securities (or related derivative securities) and/or financial instruments (including bank 
loans) for their own respective accounts and for the accounts of their respective customers and may at any 
time hold long and short positions in such securities and/or instruments, (3) such investment and other 
activities may involve securities and instruments of the Company and their Subsidiaries and Affiliates, as 
well as of other entities and Persons and their Affiliates which may (i) be involved in transactions arising 
from or relating to the Transaction contemplated hereby and by the other Credit Documents, (ii) be 
customers or competitors of the Company and their Affiliates, or (iii) have other relationships with the 
Company and their Affiliates, (4) each Agent, and DIP Creditor (and their respective subsidiaries and 
Affiliates) may (i) provide investment banking, underwriting and financial advisory services to such other 
entities and Persons, or (ii) co-invest with, make direct investments in, and invest or co-invest client monies 
in or with funds or other investment vehicles managed by other parties, and such funds or other investment 
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vehicles may trade or make investments in securities of the Company and their Subsidiaries and Affiliates 
or such other entities and (5) the transactions contemplated by this Agreement and by the other Credit 
Documents may have a direct or indirect impact on the investments, securities or instruments referred to in 
this Section.   

SECTION 9.21 Joint and Several Liability; Postponement of Subrogation.   

(a) The Obligations of the Company and the other Credit Parties hereunder and under the other 
Credit Documents shall be joint and several and, as such, the Company and the other Credit Parties shall 
be liable for all of such Obligations of the Company and each other Credit Party under this Agreement and 
the other Credit Documents. To the fullest extent permitted by law, the liability of the Company and each 
other Credit Party for the Obligations under this Agreement and the other Credit Documents of the 
Company and the other Credit Parties shall be absolute, unconditional and irrevocable, without regard to 
(i) the validity or enforceability of this Agreement or any other Credit Document, any of the Obligations 
hereunder or thereunder or any other collateral security therefor or guarantee or right of offset with respect 
thereto at any time or from time to time held by any Secured Party, (ii) any defense, set-off or counterclaim 
which may at any time be available to or be asserted by the Company or any other Credit Party or any other 
Person against any Secured Party or (iii) any other circumstance whatsoever (with or without notice to or 
knowledge of the Company or any other Credit Party) which constitutes, or might be construed to constitute, 
an equitable or legal discharge of the Company or each Credit Party for the Obligations hereunder or under 
any other Credit Document, or of the Company or any other Credit Party under this Section 9.21, in 
bankruptcy or in any other instance. The Company and each other Credit Party, jointly and severally, hereby 
irrevocably and unconditionally accepts, not merely as a surety but also as a co-debtor, joint and several 
liability with the Company and each other Credit Party, with respect to the payment and performance of all 
of the Obligations (including any Obligations arising under this Section 9.21), it being the intention of the 
parties hereto that all the Obligations shall be the joint and several Obligations of the Company and each 
other Credit Party without preferences or distinction among them. 

(b) Each Credit Party agrees that it will not exercise any rights which it may acquire by way 
of rights of subrogation under this Agreement, by any payments made hereunder or otherwise, until the 
prior payment in full in cash of all of the Obligations hereunder and under the other Credit Documents and 
the permanent termination of all Commitments. Any amount paid to the Company or any other Credit Party 
on account of any such subrogation rights prior to the payment in full in cash of all of the Obligations 
hereunder and under the other Credit Documents and the permanent termination of all Commitments shall 
be held in trust for the benefit of the Secured Parties and shall immediately be paid to the Co-Administrative 
Agents for the benefit of the Secured Parties and credited and applied against the Obligations of the Credit 
Parties, whether matured or unmatured, in such order as the Required DIP Creditors shall elect. In 
furtherance of the foregoing, for so long as any Obligations of the Company or any other Credit Party 
hereunder or any Commitments remain outstanding hereunder or under the other Credit Documents, the 
Credit Parties shall refrain from taking any action or commencing any proceeding against any other Credit 
Party (or any of its successors or assigns, whether in connection with a bankruptcy proceeding or otherwise) 
to recover any amounts in respect of payments made in respect of the Obligations hereunder or under the 
other Credit Documents of the Credit Party to any Secured Party. 

(c) The provisions of this Section 9.21 are made for the benefit of the Agents, the other Secured 
Parties and their respective successors and assigns, and may be enforced by it or them from time to time 
against any or all Credit Parties as often as occasion therefor may arise and without requirement on the part 
of any Agent, any other Secured Party or any of their respective successors or assigns first to marshal any 
of its or their claims or to exercise any of its or their rights against the Company or any other Credit Party 
or to exhaust any remedies available to it or them against the Company or any other Credit Party or to resort 
to any other source or means of obtaining payment of any of the Obligations hereunder or to elect any other 
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remedy. The provisions of this Section 9.21 shall remain in effect until all of the Obligations shall have 
been paid in full in accordance with the express terms of this Agreement. If at any time, any payment, or 
any part thereof, made in respect of any of the Obligations, is rescinded or must otherwise be restored or 
returned by any Agent or any other Secured Party upon the insolvency, bankruptcy or reorganization of the 
Company or any other Credit Party, or otherwise, the provisions of this Section 9.21 will forthwith be 
reinstated in effect, as though such payment had not been made. 

(d) Except as otherwise expressly provided in this Agreement, each Credit Party hereby waives 
notice of acceptance of its joint and several liability, notice of any Term Loans or Notes made or issued 
under or pursuant to this Agreement, notice of the occurrence of any Default, Event of Default, or of any 
demand for any payment under this Agreement, notice of any action at any time taken or omitted by any 
Agent or any other Secured Party under or in respect of any of the Obligations, any requirement of diligence 
or to mitigate damages and, generally, to the extent permitted by Law, all demands, notices and other 
formalities of every kind in connection with this Agreement (except as otherwise provided in this 
Agreement). Each Credit Party hereby assents to, and waives notice of, any extension or postponement of 
the time for the payment of any of the Obligations, the acceptance of any payment of any of the Obligations, 
the acceptance of any partial payment thereon, any waiver, consent or other action or acquiescence by any 
Agent or any other Secured Party at any time or times in respect of any default by any Credit Party in the 
performance or satisfaction of any term, covenant, condition or provision of this Agreement, any and all 
other indulgences whatsoever by any Agent or any other Secured Party in respect of any of the Obligations, 
and the taking, addition, substitution or release, in whole or in part, at any time or times, of any security for 
any of the Obligations or the addition, substitution or release, in whole or in part, of any Credit Party. 
Without limiting the generality of the foregoing, each Credit Party assents to any other action or delay in 
acting or failure to act on the part of any Agent or any other Secured Party with respect to the failure by 
any Credit Party to comply with any of its respective Obligations, including, without limitation, any failure 
strictly or diligently to assert any right or to pursue any remedy or to comply fully with applicable Laws or 
regulations thereunder, which might, but for the provisions of this Section 9.21 afford grounds for 
terminating, discharging or relieving any Credit Party, in whole or in part, from any of its Obligations under 
this Section 9.21, it being the intention of any Credit Party that, so long as any of the Obligations hereunder 
remain unsatisfied, the Obligations of any Credit Party under this Section 9.21 shall not be discharged 
except by performance and then only to the extent of such performance. The Obligations of any Credit 
Party under this Section 9.21 shall not be diminished or rendered unenforceable by any winding up, 
reorganization, arrangement, liquidation, reconstruction or similar proceeding with respect to any Credit 
Party, any Agent or any other Secured Parties.  

SECTION 9.22 Orders Control.  To the extent that any specific provision hereof or in any other 
Credit Document is inconsistent with any of the Orders, the Interim Order or Final Order (as applicable) 
shall control.  

SECTION 9.23 Certain ERISA Matters. 

(a) Each DIP Creditor (x) represents and warrants, as of the date such Person became a DIP 
Creditor party hereto, to, and (y) covenants, from the date such Person became a DIP Creditor party hereto 
to the date such Person ceases being a DIP Creditor party hereto, for the benefit of, the Co-Administrative 
Agents and not, for the avoidance of doubt, to or for the benefit of the Company or any other Credit Party, 
that at least one of the following is and will be true: 

(i) such DIP Creditor is not using “plan assets” (within the meaning of Section 3(42) 
of ERISA or otherwise) of one or more Benefit Plans with respect to such DIP Creditor’s entrance 
into, participation in, administration of and performance of the Term Loans, the Notes, the 
Commitments or this Agreement; 
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(ii) the transaction exemption set forth in one or more PTEs, such as PTE 84-14 (a 
class exemption for certain transactions determined by independent qualified professional asset 
managers), PTE 95-60 (a class exemption for certain transactions involving insurance company 
general accounts), PTE 90-1 (a class exemption for certain transactions involving insurance 
company pooled separate accounts), PTE 91-38 (a class exemption for certain transactions 
involving bank collective investment funds) or PTE 96-23 (a class exemption for certain 
transactions determined by in-house asset managers), is applicable with respect to such DIP 
Creditor’s entrance into, participation in, administration of and performance of the Term Loans, 
the Notes, the Commitments and this Agreement; 

(iii) (A) such DIP Creditor is an investment fund managed by a “Qualified Professional 
Asset Manager” (within the meaning of Part VI of PTE 84-14), (B) such Qualified Professional 
Asset Manager made the investment decision on behalf of such DIP Creditor to enter into, 
participate in, administer and perform the Term Loans, the Notes, the Commitments and this 
Agreement, (C) the entrance into, participation in, administration of and performance of the Term 
Loans, the Notes, the Commitments and this Agreement satisfies the requirements of sub-sections 
(b) through (g) of Part I of PTE 84- 14 and (D) to the best knowledge of such DIP Creditor, the 
requirements of subsection (a) of Part I of PTE 84-14 are satisfied with respect to such DIP 
Creditor’s entrance into, participation in, administration of and performance of the Term Loans, 
the Notes, the Commitments and this Agreement; or 

(iv) such other representation, warranty and covenant as may be agreed in writing 
between the Co-Administrative Agents (at the written direction of the Required DIP Creditors), in 
its sole discretion, and such DIP Creditor.  

(b) In addition, unless either (1) sub-clause (i) in the immediately preceding clause (a) is true 
with respect to a DIP Creditor or (2) a DIP Creditor has provided another representation, warranty and 
covenant in accordance with sub-clause (iv) in the immediately preceding clause (a), such DIP Creditor 
further (x) represents and warrants, as of the date such Person became a DIP Creditor party hereto, to, and 
(y) covenants, from the date such Person became a DIP Creditor party hereto to the date such Person ceases 
being a DIP Creditor party hereto, for the benefit of, the Co-Administrative Agents and not, for the 
avoidance of doubt, to or for the benefit of the Company or any other Credit Party, that the Co-
Administrative Agents is not a fiduciary with respect to the assets of such DIP Creditor involved in such 
DIP Creditor’s entrance into, participation in, administration of and performance of the Term Loans, the 
Notes, the Commitments and this Agreement (including in connection with the reservation or exercise of 
any rights by the Co-Administrative Agents under this Agreement, any Credit Document or any documents 
related hereto or thereto).  

SECTION 9.24 Substitution of DIP Notes Creditor.  Notwithstanding anything to the contrary 
herein, including Section 9.08, each DIP Notes Creditor shall have the right to substitute any one of its 
Affiliates or another DIP Notes Creditor or any one of such other DIP Notes Creditor’s Affiliates or related 
funds  or funds under common management or another bank or financial institution or to a trust, fund or 
other entity which is regularly engaged in or established for the purpose of making, purchasing or investing 
in loans, securities or other financial assets (a “Substitute DIP Notes Creditor”) as the DIP Notes Creditor 
of the Notes that it has agreed to purchase hereunder which have not been issued as of the date of the 
substitution, by written notice to the Company (substantially in the form set out in Exhibit S, which notice 
shall be signed by both such DIP Notes Creditor and such Substitute DIP Notes Creditor, shall contain such 
Substitute DIP Notes Creditor’s agreement to be bound by this Agreement and shall contain a confirmation 
by such Substitute DIP Notes Creditor of the accuracy with respect to it of the representations set forth in 
Section 3. For the avoidance of doubt, neither the DIP Notes Creditor or the Substitute DIP Notes Creditor 
shall be required to obtain the consent of the Company or any Agent in connection with the substitution 
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under this Section 9.24. Upon receipt of such notice, any reference to such DIP Notes Creditor in this 
Agreement (other than in this Section 9.24), shall be deemed to refer to such Substitute DIP Notes Creditor 
in lieu of such Original DIP Notes Creditor.  In the event that such Substitute DIP Notes Creditor is so 
substituted as a DIP Notes Creditor hereunder and such Substitute DIP Notes Creditor thereafter transfers 
to such Original DIP Notes Creditor all of the Notes then held by such Substitute DIP Notes Creditor, upon 
receipt by the Company of notice of such transfer, any reference to such Substitute DIP Notes Creditor as 
a “DIP Notes Creditor” in this Agreement (other than in this Section 9.24), shall no longer be deemed to 
refer to such Substitute DIP Notes Creditor, but shall refer to such Original DIP Notes Creditor, and such 
Original DIP Notes Creditor shall again have all the rights of an original holder of the Notes under this 
Agreement.  

ARTICLE X 
 

Registration; Exchange; Substitution of Notes 

SECTION 10.01 Registration of Notes.  The Company hereby irrevocably appoints the Co-
Administrative Agents as Registrar to keep at the Acquiom’s office (as applicable) a register for the 
registration and registration of transfers of Notes (the “DIP Notes Creditor Register”) and to register and 
update the same, including to reflect the relevant information in accordance with the sale and purchase of 
Notes at each Closing.  The name and address, date of registration of each holder, account details for 
payment, contact name, email address and phone number of each holder of Notes, the principal amount of 
each Class and Type of Notes issued to a holder and the date of its issue, the details of the date on which 
each Note is repaid, prepaid or cancelled and the same information in respect of each transferee of one or 
more Notes (including the date of each transfer, the names and addresses of all subsequent holders thereof), 
the date on which a person ceases to be a holder, and the principal amount of the Notes held by each holder 
shall be registered on the DIP Notes Creditor Register. Promptly upon the DIP Notes Creditor Register 
being updated for any holder, the Registrar shall give to the relevant holder a true, complete and correct 
copy of the updated DIP Notes Creditor Register in respect of such holder. If any holder of one or more 
Notes is a nominee, then (i) the name and address of the beneficial owner of such Note or Notes shall also 
be registered in such register as an owner and holder thereof and (ii) at any such beneficial owner’s option, 
either such beneficial owner or its nominee may execute any amendment, waiver or consent pursuant to 
this Agreement.  Prior to due presentment for registration of transfer, the Person in whose name any Note 
shall be registered shall be deemed and treated as the owner and holder thereof for all purposes hereof, and 
the Company shall not be affected by any notice or knowledge to the contrary.  The Company shall give to 
any holder, and any Registrar shall give to the Company and such holder (without any need to seek the 
Company’s consent), promptly upon request therefor, a true, complete and correct copy of the names and 
addresses held on the DIP Notes Creditor Register in respect of such holder. This paragraph shall be 
construed so that the obligations are at all times maintained in “registered form” within the meaning of 
Sections 163(f), 871(h)(2) and 881(c)(2) of U.S. Internal Revenue Code of 1986, as amended. 

SECTION 10.02 Transfer and Exchange of Notes.  Upon  receipt of a written instrument of 
transfer substantially in the form set out in Exhibit O (an “Instrument of Transfer”) duly executed by the 
registered holder of a Note and each transferee and accompanied by the relevant name, address and other 
information for notices of each transferee of such Note or part thereof, within five (5) Business Days 
thereafter, the Registrar appointed by the Company (or, if no Registrar has been appointed, the Company) 
shall deliver, at the Company’s expense (except as provided below), one or more new Notes  in exchange 
therefor in the form of electronic book-entry on the DIP Notes Creditor Register, in an aggregate principal 
amount equal to the unpaid principal amount of the surrendered Note, provided that any such transfer or 
exchange must be made in compliance with the federal securities laws of the United States, including the 
Securities Act or other applicable law. Each such new Note shall be payable to such Person as such holder 
may request and shall be evidenced by electronic book-entry in the DIP Notes Creditor Register maintained 
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by the Registrar. Each such new Note shall be dated and bear interest from the date to which interest shall 
have been paid on the surrendered Note or dated the date of the surrendered Note if no interest shall have 
been paid thereon.  The Company may, by notice to the Registrar, require payment of a sum sufficient to 
cover any stamp tax or governmental charge imposed in respect of any such transfer of Notes provided that 
any such amount shall be owing by the transferee of the applicable Note following the effectuation of any 
transfer and shall not be a condition precedent to the effectiveness of such transfer. Notes shall not be 
transferred in denominations of less than $1, provided that if necessary to enable the registration of transfer 
by a holder of its entire holding of Notes, one Note may be in a denomination of less than $1. Neither the 
Registrar nor any holder shall be required to obtain the consent of the Company in connection with the 
transfer or exchange of any Note pursuant to this Section 10.02. 

 
[Remainder of page intentionally left blank] 
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Enviva Inc.
Weekly Cash Flow - Summary
$ in 000s

Week # 1 2 3 4 5 6 7 8 9 10 11 12 13 13-Week
Week Ended 15-Mar 22-Mar 29-Mar 5-Apr 12-Apr 19-Apr 26-Apr 3-May 10-May 17-May 24-May 31-May 7-Jun Total

Operating Receipts 1,873$      8,161$      42,934$    11,756$    25,938$     30,351$     26,488$     13,908$     27,765$     15,427$     41,451$     24,363$     25,905$     296,321$   
Operating Disbursements (22,048)      (37,748)      (30,588)      (23,980)      (26,616)      (23,766)      (31,086)      (25,706)      (33,549)      (21,420)      (26,628)      (16,739)      (28,224)      (348,098)    
Capital Expenditures -             (10,753)      (13,648)      (7,741)        (22,462)      (8,198)        (5,656)        (9,206)        (12,020)      (6,812)        (7,839)        (4,281)        (5,636)        (114,249)    
Restructuring Professionals -             -             -             -             (1,153)        (3,534)        -             (7,665)        (2,655)        (100)           -             (10,800)      (1,978)        (27,884)      
Debt Service (15,967)      -             (12,517)      -             (1,717)        (455)           -             (1,112)        -             (2,758)        -             (614)           (266)           (35,405)      
Total Disbursements (38,014)     (48,501)     (56,753)     (31,720)     (51,948)      (35,953)      (36,742)      (43,689)      (48,223)      (31,090)      (34,467)      (32,434)      (36,103)      (525,636)    

Net Cash Flow (36,141)     (40,340)     (13,819)     (19,965)     (26,010)      (5,602)        (10,253)      (29,781)      (20,458)      (15,663)      6,984         (8,070)        (10,198)      (229,315)    

Liquidity
Beginning Debtor Cash 24,324$     118,183$   77,843$     64,024$     44,059$      118,049$    112,448$    102,194$    72,414$      51,955$      136,293$    143,276$    135,206$    24,324$      
Net Cash Flow (36,141)      (40,340)      (13,819)      (19,965)      (26,010)      (5,602)        (10,253)      (29,781)      (20,458)      (15,663)      6,984          (8,070)        (10,198)      (229,315)    
DIP Draws 130,000     -             -             -             100,000      -             -             -             -             100,000      -             -             -             330,000      
Ending Debtor Cash 118,183    77,843      64,024      44,059      118,049     112,448     102,194     72,414       51,955       136,293     143,276     135,206     125,008     125,008     

DIP Availability 350,000     350,000     350,000     350,000     250,000      250,000      250,000      250,000      250,000      150,000      150,000      150,000      150,000      150,000      
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Enviva Inc.
Monthly Cash Flow - Summary
$ in 000s

Month # 1 2 3 4 5 6 7 8 Case
Month Ended 31-Mar 30-Apr 31-May 30-Jun 31-Jul 31-Aug 30-Sep 31-Oct Total

Operating Receipts 52,968$    94,533$    122,915$  93,691$    139,095$  83,411$    105,777$  31,430$    723,818$     

Operating Disbursements (90,384)     (105,448)   (124,042)   (93,849)     (124,500)   (91,564)     (97,215)     (24,123)     (751,124)       
Capital Expenditures (24,401)     (44,056)     (40,157)     (23,673)     (21,324)     (16,104)     (19,162)     (2,482)       (191,358)       
Restructuring Professionals -             (4,686)       (21,220)     (5,115)       (20,770)     (18,493)     (4,467)       (33,699)     (108,451)       
Debt Service (28,483)     (2,172)       (4,484)       (25,724)     (4,314)       (5,178)       (26,827)     (2,697)       (99,880)         
Total Disbursements (143,268)   (156,362)   (189,903)   (148,360)   (170,908)   (131,339)   (147,670)   (63,001)     (1,150,813)   

Net Cash Flow (90,300)     (61,829)     (66,988)     (54,670)     (31,814)     (47,928)     (41,893)     (31,572)     (426,994)$    

Liquidity
Beginning Debtor Cash 24,324$     64,024$     102,194$   135,206$   80,536$     148,723$   100,795$   58,901$     24,324$        
Net Cash Flow (90,300)     (61,829)     (66,988)     (54,670)     (31,814)     (47,928)     (41,893)     (31,572)     (426,994)       
DIP Draws 130,000     100,000     100,000     -             100,000     -             -             50,000       480,000        
Ending Debtor Cash 64,024      102,194    135,206    80,536      148,723    100,795    58,901      77,330      77,330         

DIP Availability 350,000     250,000     150,000     150,000     50,000       50,000       50,000       -             
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ENVIVA INC. (THE “COMPANY”) 

SYNDICATION PROCEDURES1 

1. This is a notification of the syndication procedures with respect to participation as a lender 
in the Company’s DIP Facility. Commencing on March [●], 2024 each Eligible Holder (as 
defined below) that is a beneficial owner of common stock of the Company, par value 
$0.001 per share (CUSIP 29415B103) (“Common Stock”) shall have the opportunity (the 
“Opportunity”) to subscribe to the Tranche A Commitment and the Tranche B 
Commitment, in each case subject in all respects to the terms and conditions of these 
syndication procedures and the applicable subscription documents. 

2. For purposes hereof, an “Eligible Holder” is defined as each person or entity that is (i) an 
institutional accredited investor within the meaning of Rule 501(a)(1), (2), (3) or (7) under 
the Securities Act or an entity in which all of the equity investors are such institutional 
accredited investors (an “IAI”), (ii) a beneficial owner of Common Stock on March 11, 
2024 (the “Record Date”) and (iii) not the Borrower. An Eligible Holder may designate 
another entity that is a partner, affiliate or related party of such Eligible Holder to be a 
subscriber in the Opportunity. The Company will take reasonable steps to verify each 
participant’s status as an IAI and will determine submissions to be invalid if it cannot make 
such verification. 

3. The Debtors will commence the syndication process by (A) filing a Form 8-K with the 
SEC announcing the commencement of and briefly describing the syndication process and 
directing interested Eligible Holders to Kurtzman Carson Consultants LLC (the 
“Information Agent”) and (B) using reasonable efforts to send the relevant subscription 
documents using such delivery method reasonably satisfactory to the Debtors to as many 
Eligible Holders as is reasonably practicable under the circumstances. If you are an Eligible 
Holder interested in participating in the DIP Facility, you must obtain copies of the relevant 
subscription documents, if you do not have them already. The subscription documents 
include a Subscription Form (together with instructions), an Assignment and Acceptance 
to the DIP Facility Agreement, and such other documents as the Co-Administrative Agents 
may reasonably require. Copies of the relevant subscription documents may be obtained at 
www.kccllc.com/enviva or by contacting the Information Agent, Kurtzman Carson 
Consultants LLC at Enviva DIP Syndication, c/o KCC, 222 N. Pacific Coast Highway, 
Suite 300, El Segundo, CA 90245, Telephone: (888) 249-2695 (U.S./Canada) or (310) 751-
2601 (international), Email: EnvivaDIP@kccllc.com. 

4. The syndication process will expire at 5:00 p.m., New York City Time, on [●], 2024 
unless extended earlier or terminated (the “Expiration Time”), in accordance with the 
applicable subscription documents, and which extension will be made by public 
announcement by the Debtors in a press release or Form 8-K. 

 
1 Capitalized terms used herein and not defined shall have the meanings assigned to them in that certain Debtor-in-
Possession Credit and Note Purchase Agreement (the “DIP Facility Agreement”), dated as of March [●], 2024, among 
Enviva Inc., as Borrower, Acquiom Agency Services LLC and Seaport Loan Products LLC, as Co-Administrative 
Agents, and the DIP Creditors party thereto. 

4858-8326-6986 
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5. To participate in the Opportunity, Eligible Holders must (A) complete and execute the 
subscription documents provided by the Information Agent, including a Subscription 
Form, an Assignment and Acceptance to the DIP Facility Agreement, and such other 
documents as the Co-Administrative Agents may reasonably require and (B) deliver such 
subscription documents to your nominee in sufficient time to allow your nominee to 
complete the Nominee Certification (found on the final page to the Subscription Form) and 
deliver it to the Information Agent on or before the Expiration Time. Eligible Holders that 
do not to return the applicable subscription documents to the Information Agent by the 
Expiration Time will not be permitted to participate as lenders in the DIP Facility. 

6. The Information Agent shall promptly notify the Co-Administrative Agents of its receipt 
of subscription documents and shall deliver the final syndication list to the Co-
Administrative Agents, the DIP Fronting Creditor and the Company promptly after the 
Expiration Time. 

7. All notices and other communications required to be delivered to the Information Agent 
pursuant to these syndication procedures shall be made in writing, or by any 
telecommunication device capable of creating a written record, and addressed as follows: 

Enviva DIP Syndication 
c/o Kurtzman Carson Consultants LLC 
222 N. Pacific Coast Highway, Suite 300 

El Segundo, CA 90245 
Telephone: (877) 499-4509 (U.S./Canada) or (917) 281-4800 (international) 

Email: EnvivaDIP@kccllc.com 

8. If the syndication process is terminated for any reason, the subscription documents 
submitted by participating Eligible Holders will terminate and the Escrow Agent will 
immediately return by wire funds transferred by such Eligible Holders to the escrow 
account plus their pro rata share of any interest earned on such funds. 

9. Upon allocation of the Commitments and satisfaction of any conditions precedent in the 
DIP Facility Agreement (or waiver in accordance with the terms thereof), the Escrow 
Agent (as defined in the Subscription Form) will disburse the funds in the Escrow Account 
funded by participating Eligible Holders in respect of the Initial Tranche A Loans and the 
Initial Tranche A Notes to the DIP Fronting Creditor, in accordance with the terms of the 
DIP Facility Agreement and other relevant documentation relating to the DIP Facility, and 
record the Loans or Notes in a register for the DIP Facility. On each Delayed Draw 
Borrowing Date, the Escrow Agent will disburse the funds in the Escrow Account in 
respect of the Delayed Draw Term Loans and the Delayed Draw Notes to the Company, in 
accordance with the terms of the DIP Facility Agreement and other relevant documentation 
relating to the DIP Facility, and record the DIP Loans in a register for the DIP Facility. 

10. The Bankruptcy Court has not reviewed or approved the financial or diligence information 
with respect to the Debtors or these procedures being provided to the Eligible Holders in 
connection with this syndication, and all rights of such Eligible Holders with respect to any 
such information are preserved. 
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NOTICE AND INSTRUCTION FORM 

to the Holders (the “Holders”) of 

 Shares of Common Stock, par value $0.001 

CUSIP 29415B103 

of 

ENVIVA INC., as Issuer 

with respect to the opportunity to participate as a lender in the 
Debtor-in-Possession Credit Facility 

in an aggregate principal amount not to exceed $100,000,000 
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IMPORTANT NOTICE 
REGARDING THE OPPORTUNITY TO PARTICIPATE 

IN THE DIP FACILITY 

IF YOU ELECT TO PARTICIPATE IN THE DIP FACILITY, YOU WILL BE ENTERING INTO A 
BINDING LEGAL COMMITMENT WITH THE COMPANY. IF YOU SUBMIT A COMMITMENT TO 
PARTICIPATE IN THE DIP FACILITY PURSUANT TO THIS NOTICE AND INSTRUCTION FORM 
AND FAIL TO FUND THE COMMITMENT AMOUNT (AS SPECIFIED IN ITEM 2 OF THE 
SUBSCRIPTION FORM) BY THE APPLICABLE FUNDING DATE, YOU WILL BE IN BREACH OF 
YOUR OBLIGATIONS TO THE COMPANY AND THE COMPANY RESERVES ALL RIGHTS IT MAY 
HAVE AGAINST YOU AT LAW OR IN EQUITY. 

THE OPPORTUNITY IS NOT BEING GIVEN TO HOLDERS IN ANY JURISDICTION IN WHICH THE 
ACCEPTANCE OF THE OPPORTUNITY OR MAKING AN OFFER IN CONNECTION THEREWITH 
WOULD NOT BE IN COMPLIANCE WITH THE LAWS OF SUCH JURISDICTION. 

EXCEPT AS MAY OTHERWISE BE AGREED BY THE COMPANY, THE OPPORTUNITY IS BEING 
GIVEN ONLY TO HOLDERS WHO ARE (i) INSTITUTIONAL ACCREDITED INVESTORS WITHIN 
THE MEANING OF RULE 501(A)(1), (2), (3) OR (7) UNDER THE SECURITIES ACT OR AN ENTITY 
IN WHICH ALL OF THE EQUITY INVESTORS ARE SUCH “INSTITUTIONAL ACCREDITED 
INVESTORS” UNDER THE SECURITIES ACT, (ii) BENEFICIAL OWNERS OF COMMON STOCK OF 
THE COMPANY ON THE RECORD DATE OR PERMITTED DESIGNEES OF BENEFICIAL 
OWNERS, AND (iii) NOT THE BORROWER. THE COMPANY WILL TAKE REASONABLE STEPS TO 
VERIFY YOUR STATUS AS AN ACCREDITED INVESTOR AND WILL DETERMINE YOUR 
SUBMISSION TO BE INVALID IF IT CANNOT MAKE SUCH VERIFICATION. 

EXPIRATION TIME 

YOUR OPPORTUNITY TO ELECT TO PARTICIPATE IN THE DIP FACILITY WILL EXPIRE AT 
5:00 P.M., NEW YORK CITY TIME, ON [●], 2024, UNLESS EXTENDED OR EARLIER TERMINATED 
BY THE COMPANY (SUCH DATE AND TIME, AS THE SAME MAY BE EXTENDED, THE 
“EXPIRATION TIME”). THERE ARE NO WITHDRAWAL RIGHTS ONCE THE SUBSCRIPTION 
FORM ATTACHED TO THIS NOTICE AND INSTRUCTION FORM IS VALIDLY DELIVERED. IF 
THE COMPANY DETERMINES TO ALLOW YOU TO WITHDRAW YOUR COMMITMENT, 
INCLUDING IN THE EVENT A MATERIAL CHANGE CAUSES THE COMPANY TO UPDATE THE 
INFORMATION RELATING TO THIS OPPORTUNITY TO PARTICIPATE AND EXTEND THE 
EXPIRATION TIME, ANY SUCH WITHDRAWAL WILL BE LIMITED AS SET FORTH IN ANY 
NOTICE THEREOF. 

YOUR SUBSCRIPTION DOCUMENTS MUST BE RECEIVED BY YOUR NOMINEE WITH 
SUFFICIENT TIME TO ALLOW YOUR NOMINEE TO COMPLETE THE NOMINEE 
CERTIFICATION ON YOUR BEHALF AND DELIVER IT TO THE INFORMATION AGENT BY THE 
EXPIRATION TIME. 

NO SUBSCRIPTION FORM SUBMISSIONS WILL BE VALID IF DELIVERED AFTER THE 
EXPIRATION TIME. THE COMPANY WILL DETERMINE WHETHER A SUBSCRIPTION FORM 
TRANSMITTING AN ELIGIBLE HOLDER’S COMMITMENT TO PARTICIPATE HAS BEEN 
VALIDLY SUBMITTED AND WHETHER TO ACCEPT ANY SUBSCRIPTION FORM THAT HAS NOT 
BEEN VALIDLY EXECUTED AND DELIVERED. 
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To the Holders: 

On March 12, 2024 Enviva Inc. (the “Company”) and certain of its subsidiaries (together with the 
Company, the “Debtors”) filed voluntary petitions (the “Chapter 11 Petitions”) for relief under the 
provisions of Chapter 11 of Title 11 of the United States Code (“Chapter 11”) in the United States 
Bankruptcy Court for the Eastern District of Virginia (the “Bankruptcy Court”). On [●], 2024 the Debtors 
entered into a Debtor-in-Possession Credit and Note Purchase Agreement (the “DIP Facility Agreement”)1 
with (among others) certain creditors of the Company, which was approved by interim order of the 
Bankruptcy Court (the “Interim DIP Order”) on March [●], 2024. The DIP Facility Agreement permits the 
Company to provide the Opportunity (as defined below) to certain of the holders of the Company’s shares 
of Common Stock, par value $0.001 (the “Common Stock”) to participate in an aggregate principal 
amount not to exceed $100,000,000 of the DIP Facility (the “Aggregate Funding Amount”) as set forth 
herein, subject to the procedures and documentation detailed herein. 

Pursuant to and subject to the terms hereof, if you were a holder of the Company’s Common Stock 
as of March 11, 2024 (the “Record Date” and such holders, the “Holders”), you are being given notice of 
your opportunity (the “Opportunity”) to be a DIP Creditor in a secured multi-draw debtor-in-possession 
credit facility (the “DIP Facility”).  

Notwithstanding the foregoing, unless otherwise agreed by the Company, only Holders that are 
(i) institutional accredited investors within the meaning of Rule 501(a)(1), (2), (3) or (7) under the 
Securities Act of 1933, as amended (the “Securities Act”) or an entity in which all of the equity investors 
are such institutional accredited investors (an “IAI”), (ii) beneficial owners of Common Stock on the Record 
Date and (iii) not the Borrower (each, an “Eligible Holder”). If you are not an Eligible Holder, you may 
not participate in the Opportunity. The Company will take reasonable steps to verify your status as an IAI 
and will determine your submission to be invalid if it cannot make such verification. An Eligible Holder 
may designate another entity that is a partner, affiliate or related party of such Eligible Holder (“Permitted 
Designee”) to be a subscriber in the Opportunity by submitting a Certification of Designating Holder, 
substantially in the form set forth in Subscription Form attached to this Notice and Instruction Form. 

Participating Holders will be subject to certain restrictions under the DIP Facility Agreement, 
including with respect to voting and information rights. 

Certain principal terms of the DIP Facility and the Debtors’ contemplated restructuring are set forth 
in the DIP Facility Agreement, which is available at www.kccllc.com/Enviva (by clicking on the link for 
“DIP Syndication Materials”). 

The DIP Facility provides for a maximum facility amount to the Company of up to $500 million, 
structured in two $250 million tranches (i) with Tranche A Commitments to be funded first, with the initial 
aggregate principal amount of up to $150 million to be available to be borrowed on and after the date of the 
entry of the interim order of the Bankruptcy Court (the “Interim Order”) and the remaining $100 million 
to be available to be borrowed upon request by the Company after the date of the entry of the final order of 
the Bankruptcy Court authorizing and approving the Interim Order with such modifications as the 
Bankruptcy Court determines (the “Final Order Funding Availability Date”) and (ii) with Tranche B 
Commitments available to be borrowed in up to 3 draws following the full funding of the Tranche A 
Commitments, in each case, subject to the terms set forth in the DIP Facility Agreement (collectively, the 

 
1 Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed thereto in the DIP 
Facility Agreement. 
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“DIP Loans”). A summary of certain terms of Tranche A Commitments and Tranche B Commitments are 
set forth below: 

 Tranche A Tranche B 
Aggregate Principal 
Amount: 

$250 million $250 million 

Funding Priority:  First Second 
Borrower: Enviva Inc. 
Guarantors: Enviva Inc. and each existing and subsequently acquired or organized 

direct or indirect subsidiary of Enviva Inc., but excluding any Excluded 
Subsidiary  

Maturity Date: Earliest to occur of (i) 9 months following the Closing Date (the 
“Scheduled Maturity Date”), (ii) the effective date (the “Plan Effective 
Date”) of any Chapter 11 for the Company, (iii) the consummation of a sale 
or other disposition of all or substantially all assets of the Debtors, taken as 
a whole, under section 363 of the Bankruptcy Code, and (iv) the date of 
acceleration or termination of the DIP Facility in accordance with the terms 
of the DIP Facility Agreement  

Claims / Collateral:  (i) Second priority lien on the prepetition RCF / TL Collateral / Hamlet JV; 
(ii) Superpriority lien on all unencumbered assets; (iii) Superpriority lien on 
Epes subject only to NMTC loan, (iv) Superpriority administrative expense 
claim; (v) Guarantors’ pledges of 100% equity in all subsidiaries 

Interest Rate: S + 8.00% (or ABR + 7.00% at the Company’s option) on drawn 
Commitments 
If an Event of Default has occurred and is continuing, Default Rate of an 
additional 2.00% will be payable to the extent permitted by law. 

Undrawn Commitment 
Premium: 

4.00% until drawn 

Upfront Premium: 4.00%, earned and payable in cash as of the Closing Date 
Early Repayment / 
Break Premium: 

5.00% in the event of any refinancing that occurs prior to the earlier of the 
Plan Effective Date and the Scheduled Maturity Date 

Equity Participation 
Election Right: 

Any acceptable plan of 
reorganization approved by the 
Bankruptcy Court shall provide each 
DIP Creditor holding Tranche A 
Loans and/or Tranche A Notes with 
the right, established by and 
conditioned upon consummation of 
such plan (which consummation, for 
the avoidance of doubt, shall occur 
only following approval by the 
Bankruptcy Court), to subscribe for 

None  
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the purchase of equity in the 
reorganized Debtors at a discount 
equivalent to the discount to be 
applied for equity purchased 
pursuant to the anticipated Equity 
Rights Offering, subject to dilution 
terms similar to the Equity Rights 
Offering, and the purchase price for 
such equity to be satisfied on the 
effective date of such plan by offset 
against repayment of the applicable 
portion of the principal amount of 
such Tranche A Loans and/or 
Tranche A Notes 

Exit Premium: 3.00%, payable in cash to any 
Tranche A Loans and/or Tranche A 
Notes repaid in cash on the Plan 
Effective Date or the Scheduled 
Maturity Date; provided, that no 
such exit premium shall be payable 
with respect to any Tranche A 
Loans and/or Tranche A Notes to 
the extent repayment thereof is 
offset with obligations owed in 
respect of any equity participation 
election right  

3.00%, payable in cash on the Plan 
Effective Date or the Scheduled 
Maturity Date  

Form: Each DIP Creditor may elect to participate in the DIP Facility in the form 
of Term Loans (as a “DIP Term Loan Creditor”) or in the form of Notes (as 
a “DIP Notes Creditor”). The terms of the Term Loans and the Notes are 
substantially identical.  

Subscription: Each Eligible Holder may elect to participate and submit a subscription to 
lend any portion of the DIP Loans up to the Aggregate Funding Amount, 
provided that the minimum committed participation amount of DIP Loans 
by any Eligible Holder and any of its Permitted Designees (taken together) 
shall not be less than $1,000,000 (the “Minimum Condition”). 
Participating Holders’ Commitments will be split equally between Tranche 
A Commitments and Tranche B Commitments. 
Each Eligible Holder may elect to participate as a DIP Term Loan Creditor 
or as a DIP Notes Creditor. 

 
The foregoing description of the DIP Facility is a summary only and does not purport to be 

complete. It is subject to, and qualified in its entirety by, reference to the DIP Facility Agreement and 
the Interim DIP Order, which are available at www.kccllc.com/Enviva (by clicking on the link for “DIP 
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Syndication Materials”). Additional documents related to the DIP Facility, including the Final DIP 
Order when available, will be posted to this website when available. 

Each Eligible Holder that intends to participate in the DIP Facility must complete the following 
steps prior to the Expiration Time:  

i. You must deliver the following documents to the nominee holding your Common Stock 
with sufficient time to allow your nominee to deliver them on your behalf and deliver it to 
Kurtzman Carson Consultants LLC (the “Information Agent”) on or before the Expiration 
Time:  

 the enclosed Subscription Form and, if applicable, the Designation Form, 

 an Assignment and Acceptance to the DIP Facility Agreement attached hereto, 

 the enclosed administrative questionnaire of the Acquiom Agency Services LLC; 
provided, that no such questionnaire shall be required for any Eligible Holder that 
is an existing DIP Creditor that confirms herein that it has previously provided an 
Administrative Questionnaire or an equivalent thereof to the Co-Administrative 
Agents in connection with the DIP Facility as of the time of such delivery (an 
“Existing DIP Creditor”),  

 applicable tax forms (i.e., either an Internal Revenue Service (“IRS”) Form W-9 
or an IRS Form W-8 (“U.S. Tax Forms”) accompanied by a U.S. Tax Compliance 
Certificate, if applicable (together with any U.S. Tax Form, the “Tax 
Documents”)), each of which is attached hereto (or, in the case of any U.S. Tax 
Form, located at https://www.irs.gov/forms-instructions),  

 documents for the Company to determine that you are an IAI (“Verification 
Documents”), as described below; provided, that no additional documents or 
verification shall be required for any Existing DIP Creditor that has previously 
provided sufficient information for the Company to verify its status as an IAI, and 

 such other documents as the Co-Administrative Agents or the Company may 
reasonably require (collectively, the “Subscription Documents”), and 

ii. Upon receipt of the Subscription Documents, your nominee must complete the nominee 
certification attached hereto (the “Nominee Certification”) on your behalf and deliver it, 
along with your Subscription Documents, to the Information Agent on or before the 
Expiration Time as instructed below.  

iii. If your Common Stock are held through more than one nominee, please have each nominee 
complete a Nominee Certification for the respective Common Stock held. 

The Company will take reasonable steps to verify your status as an IAI and will determine your 
submission to be invalid if it cannot make such verification.  If you wish to participate in the DIP Facility, 
you should provide Verification Documents that will allow the Company to make such verification. 
Notwithstanding the foregoing, no additional documents or verification shall be required for any Existing 
DIP Creditor that has previously provided sufficient information for the Company to  verify its status as an 
IAI. Verification Documents may include: 
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i. Certification from Third Party: You may provide a written confirmation of your status as 
an IAI from one of the following independent sources that has taken reasonable steps to 
verify your status and has determined that you are an accredited investor: (i) a registered 
broker/dealer, (ii) an investment adviser registered with the SEC, (iii) a licensed attorney 
who is in good standing under the laws of the jurisdiction(s) in which he or she is admitted 
to practice law, (iv) a certified public accountant who is duly registered and in good 
standing under the laws of the place of his or her residence or principal office, or (v) a 
reputable lending institution/bank who is a principal or primary lender to Subscriber or an 
affiliate of Subscriber (provided the written confirmation is of Subscriber’s status as an 
accredited investor). We have provided a form Certification from a Third Party to assist 
with this purpose. 

ii. Proof of Corporate Net Worth: A corporate entity, state or municipal employee plan or 
employee benefit plan, or trust may provide audited financial statements for its most recent 
completed fiscal year and financial statements for its most recently completed quarter, 
certified by an officer or representative of such entity, with such certification including a 
representation that the assets of such entity will exceed the required threshold on the 
Closing Date. 

iii. Proof of Status: Accredited investors within the meaning of Rule 501(a)(1) (generally, 
certain banks, savings and loan associations, registered brokers or dealers, registered 
investment advisers, insurance companies, registered investment companies or business 
development companies, etc.) or 501(a)(2) (private business development companies) may 
provide proof of their registration or status as such. 

Following the Expiration Time, the Company, Information Agent, or Co-Administrative Agents 
shall deliver a notice (the “Funding Notice”) to each Eligible Holder that submitted compliant Subscription 
Forms (each a “Participating Holder”) specifying such Participating Holder’s Pro Rata Share (as defined 
below) of the Tranche A Commitments and Tranche B Commitments (“Commitments”). The Funding 
Notice shall provide instructions for funding the Commitments and specify the funding date, which shall 
be no earlier than the date that is two business days following the date of the Funding Notice (the “Funding 
Date”). Each Participating Holder’s Pro Rata Share (“Pro Rata Share”) of the Commitments shall be split 
equally between Tranche A Commitments and Tranche B Commitments and the aggregate Commitment 
shall be equal to,  

i. if all subscriptions submitted by Participating Holders in aggregate are equal to or lower 
than the Aggregate Funding Amount, such Participating Holder’s subscription amount, or  

ii. in the event of subscription by Participating Holders in excess of the Aggregate Funding 
Amount, (a) a fraction of the Aggregate Funding Amount (expressed as a factor) the 
numerator of which is the certified number of shares of Common Stock owned by such 
Participating Holder (or designating Participating Holder in the case of a Permitted 
Designee, allocated among all Permitted Designees in the manner directed by the 
designating Participating Holder) as of the Record Date and the denominator of which is 
the aggregate certified number of shares of Common Stock held by all Participating 
Holders as of the Record Date; plus (b) in the event of any remaining portion of the 
Aggregate Funding Amount after the allocations set forth in (a), such amount as may be 
equitably adjusted by the Company based on the relative share ownership of Participating 
Holders on the Record Date and the total subscriptions submitted by Participating Holders; 
provided, however, that no Participating Holder’s Pro Rata Share shall exceed such 
Holder’s subscription amount. 
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A commitment to participate may not be withdrawn, unless otherwise determined by the 
Company. Additionally, the Company will determine whether any Holder is an Eligible Holder, has made 
the representations referenced above, has properly executed and delivered the required documentation and 
whether to reject or accept any subscription to participate that has not been properly completed and 
delivered. 

On or prior to the Funding Date, all Commitments by Participating Holders shall be funded into an 
escrow account held at The Huntington National Bank (the “Escrow Account”) serviced by Kurtzman 
Carson Consultants, LLC (the “Escrow Agent”) by 5:00 p.m. ET on the Funding Date. Funds held in the 
Escrow Account will accrue interest at the applicable rate of such Escrow Account from the Funding Date 
until such funds have been transferred to the Company, the DIP Fronting Creditor or the Co-Administrative 
Agents pursuant to a drawdown notice. After the Funding Date but before the Closing Date, the Undrawn 
Commitment Premium will be held for the benefit of the DIP Fronting Creditor. As of the Closing Date, 
the Participating Holders will be entitled to the Undrawn Commitment Premium with respect to any 
unfunded Commitments. The Escrow Agent assumes no responsibility for the funds delivered to the Escrow 
Account and shall be entitled to rely solely on the direction of the Information Agent and the Company 
with respect to the disposition of such funds. 

Upon allocation of the Commitments and satisfaction of any conditions precedent in the DIP 
Facility Agreement (or waiver in accordance with the terms thereof), the Escrow Agent will disburse the 
funds in the Escrow Account funded by Participating Holders in respect of the Initial Tranche A Loans and 
the Initial Tranche A Notes to the DIP Fronting Creditor or the Company, in accordance with the terms of 
the DIP Facility Agreement and other relevant documentation relating to the DIP Facility, and the DIP 
Loans and DIP Notes shall be recorded in a register for the DIP Facility. On each Delayed Draw Borrowing 
Date, the Escrow Agent will disburse the funds in the Escrow Account in respect of the Delayed Draw 
Term Loans and the Delayed Draw Notes to the Company, in accordance with the terms of the DIP Facility 
Agreement and other relevant documentation relating to the DIP Facility, and the DIP Loans or DIP Notes 
shall be recorded in a register for the DIP Facility. 

If the Debtors’ syndication process is terminated for any reason, the Subscription Documents 
submitted by Participating Holders will terminate and the Escrow Agent will immediately return by wire 
any funds transferred by such Participating Holders to the Escrow Account plus their pro rata share of any 
interest earned on such funds. 

Before you deliver the executed Subscription Documents, you should carefully review (i) the 
filings on the Debtors’ docket with the Bankruptcy Court related to their Chapter 11 Petitions, available at 
www.kccllc.com/Enviva (the “Bankruptcy Filings”), (ii) the Restructuring Support Agreement, the 
Interim Order and the DIP Facility Agreement, and (iii) the Company’s current and periodic reports, 
including those listed below (the “Exchange Act Reports”), which were filed by the Company with the 
Securities and Exchange Commission (the “SEC”) pursuant to the Securities Exchange Act of 1934, as 
amended, and the rules and regulations promulgated thereunder, and which are available on the SEC’s 
website at www.sec.gov: 

• Current Reports on Form 8-K filed with the SEC on January 20, 2023, March 1, 2023, March 2, 
2023, March 15, 2023, March 24, 2023, March 27, 2023, April 3, 2023, April 4, 2023, April 5, 
2023, April 9, 2023, June 15, 2023, July 18, 2023, August 3, 2023, August 30, 2023, September 
19, 2023, November 3, 2023, December 1, 2023, December 5, 2023, December 28, 2023, January 
16, 2024, January 29, 2024, February 16, 2024, March 5, 2024, and March 13, 2024. 

• Quarterly Reports on Form 10-Q for the quarterly periods ended March 31, 2023, June 30, 2023, 
and September 30, 2023, filed with the SEC on May 4, 2023, August 3, 2023, and November 9, 
2023 
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• Annual Report on Form 10-K for the fiscal year ended 2022, filed with the SEC on March 1, 2023 

Participating in the DIP Facility entails risks, including the risk that the Company may be 
unsuccessful executing its business plan, that variances in the Budget under the DIP Facility may occur, 
and that the Company may fail to confirm a Chapter 11 Plan and exit from bankruptcy, and as a result, the 
Company may be unable to repay all or part of your Commitment. The Debtors are operating as debtors-
in-possession under Chapter 11. The continuation of the Company as a going concern is contingent upon, 
among other things, the Company’s ability to develop a plan of reorganization and to obtain approval of 
such plan under the applicable provisions of the United States Bankruptcy Code. The risks inherent in 
lending to a company operating under Chapter 11 are materially higher than normal and there is no 
assurance that any of the conditions described above will be met. There is a material risk that the Company 
will not be able to develop a feasible plan of reorganization or obtain the necessary approvals thereof, in 
which case it may be unable to reorganize under Chapter 11. In addition, if the Company is unable to 
successfully maintain compliance and satisfy the terms of the DIP Facility or Restructuring Support 
Agreement, it may be unable to meet its obligations under the DIP Facility. In either case, the Company 
may be unable to repay loan amounts borrowed from you and you may lose all or part of your DIP Facility 
Commitment. 

This Notice and Instruction Form relates only to the opportunity to participate in the DIP Facility.  
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 SUBSCRIPTION FORM FOR  
PARTICIPATING HOLDERS AND PERMITTED DESIGNEES 

IMPORTANT 

YOU SHOULD READ AND FOLLOW THE ATTACHED INSTRUCTIONS CAREFULLY. YOU MUST 
COMPLETE, SIGN, DATE AND DELIVER THIS SUBSCRIPTION FORM AND THE OTHER 
SUBSCRIPTION DOCUMENTS ANNEXED HERETO TO YOUR NOMINEE (OR TO THE NOMINEE 
OF THE DESIGNATING HOLDER) WITH SUFFICIENT TIME TO ALLOW THE NOMINEE TO 
COMPLETE THE NOMINEE CERTIFICATION ON YOUR BEHALF AND DELIVER IT TO THE 
INFORMATION AGENT BEFORE THE EXPIRATION TIME. 

IF ANY SUCH SUBSCRIPTION DOCUMENTS ARE NOT COMPLETED, SIGNED AND RECEIVED 
BY THE INFORMATION AGENT ON OR BEFORE THE EXPIRATION TIME, THE INSTRUCTION 
TRANSMITTED BY THIS SUBSCRIPTION FORM MAY NOT BE COUNTED. 

YOU SHOULD REVIEW THE EXCHANGE ACT REPORTS, BANKRUPTCY FILINGS, NOTICE AND 
INSTRUCTION FORM AND THE INSTRUCTIONS CONTAINED HEREIN BEFORE YOU ELECT TO 
PARTICIPATE IN THE OPPORTUNITY. YOU MAY WISH TO SEEK LEGAL AND/OR FINANCIAL 
ADVICE CONCERNING THE OPPORTUNITY. 

Capitalized terms used herein but not defined herein have the meanings ascribed to them in the Notice and Instruction 
Form to which this Subscription Form was attached. 

Item 1. Representations of the Participating Holder or Permitted Designee. The undersigned hereby 
represents that it: 

• is an “institutional accredited investor” within the meaning of Rule 501(a)(1), (2), (3) and (7) under the 
Securities Act or an entity in which all of the equity investors are such institutional accredited investors; 

• is sophisticated with respect to the decision to participate in a commercial loan or notes of the type represented 
by the DIP Loans and is, or the entity exercising discretion in making this decision to participate in the 
funding of the DIP Loans is, experienced in participating in such commercial loans or notes; 

• has received, or has been accorded the opportunity to receive or have access to, a copy of the DIP Facility 
Agreement, and has received, or has been accorded the opportunity to receive or have access to, to the extent 
available, copies of the most recent annual and quarterly financial statements of the Debtors and such other 
documents and information as it deems appropriate to make its own credit analysis and decision to participate 
in the funding of such DIP Facility; 

• has (i) independently and without reliance on any other participant as a lender in the DIP Facility or on any 
of the Debtors, the DIP Fronting Creditor or an Existing DIP Creditor, and (ii) based on such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to participate in the 
funding of the DIP Facility; and 

• If the undersigned elects to participate in DIP Loans, the undersigned further certifies that it has read and 
agrees to the terms included on Schedule A attached hereto. 

 

Item 2. Participation in the Opportunity. The undersigned certifies that as of the Record Date, the undersigned 
(a) was a Holder of the following number of shares of Common Stock or, if a Permitted Designee, has been designated 
the following number of shares of Common Stock from an Eligible Holder and (b) wishes to make the following 
commitment (i.e., the “Total Commitment to Participate in the DIP Facility”) to participate in the DIP Facility with 
regard to the Opportunity. You are entitled to subscribe to participate for any amount up to the Aggregate Funding 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 295 of 311



 

 S-2 

Amount, which will be split equally between Tranche A Commitments and Tranche B Commitments, subject to 
adjustment in the event of over-subscription by Participating Holders as further described in the Notice and Instruction 
Form to which this Subscription Form was attached. 

Participating Holders 

Name / Address of Participating Holder: 
 

 

(a) Total Shares of Common Stock Held by Participating 
Holder as of the Record Date (the “Total Shares”): 

 

(b) Total Commitment to Participate in the DIP Facility 
(“Commitment”): 
 

 

 
Permitted Designees 
 
Name / Address of Permitted Designee:  
 

 

Name / Address of Designating Holder: 
 

 

Total Shares of Common Stock Held by Designating 
Holder as of the Record Date  
 

 

(a) Total Shares of Common Stock of Designating Holder 
Designated by Designating Holder to Permitted Designee 
(the “Total Shares”): 
 

 

(b) Total Commitment of Permitted Designee to Participate 
in the DIP Facility (“Commitment”): 
 

 

 

Item 2a Form of Election. You may elect to hold your DIP Facility Commitments as a DIP Term Loan Creditor 
or as a DIP Notes Creditor. Indicate your election here: 

____ DIP Term Loan 

____ DIP Notes 

 

Item 3. Registration.  

□ The DIP Facility will be held in book-entry maintained by the Co-Administrative Agents. Please check this box if 
you confirm that the Administrative Questionnaire attached hereto contains the information as you wish such 
information to appear in book-entry maintained by the Co-Administrative Agents. By checking this box, you certify 
the information presented and submitted on such Administrative Questionnaire is true and correct and authorize the 
Escrow Agent and Co-Administrative Agents to contact you at such contact information contained therein.  

□ Please check this box if you confirm that you are an Existing DIP Creditor and certify that you have previously 
provided an Administrative Questionnaire or an equivalent thereof to the Co-Administrative Agents in connection 
with the DIP Facility and that you authorize the Escrow Agent and Co-Administrative Agents to contact you at such 
contact information contained therein. 

Case 24-10453-BFK    Doc 24    Filed 03/13/24    Entered 03/13/24 13:47:43    Desc Main
Document      Page 296 of 311



 

 S-3 

Item 4. Certification. By signing this Subscription Form, the undersigned certifies that it understands that the 
right to participate in the Opportunity is subject to all the terms and conditions set forth in the Notice and Instruction 
Form, and agrees that the Commitment to participate in the DIP Facility as specified in Item 2, above, constitutes an 
irrevocable offer by the undersigned to fund the DIP Facility Commitments up to the amount so specified. By signing 
this Subscription Form, the undersigned further certifies acknowledgement and authorization that the Escrow Agent 
will fund the DIP Facility from the Escrow Account for and on your behalf upon receipt of notice by the Co-
Administrative Agents of a draw request under the DIP Facility. 

Name of Participating Holder or Permitted Designee: 
 
 _________________________________________________  

(Print or Type) 
 
Federal Tax I.D. No.: ________________________________   

(If Applicable) 
 
Signature: _________________________________________   
 
Print Name: ________________________________________   
 
Title: _____________________________________________  
 
Facsimile Number: __________________________________   
 
E-mail Address: ____________________________________   
 
Street Address: _____________________________________   
 
City, State, Zip Code: ________________________________  
 
Telephone: (   )  
 
Date Completed: ____________________________________  

 

YOU SHOULD RETURN YOUR SUBSCRIPTION DOCUMENTS TO YOUR NOMINEE (OR TO THE 
NOMINEE OF THE DESIGNATING HOLDER) IN SUFFICIENT TIME TO ALLOW YOUR NOMINEE 
TO COMPLETE THE NOMINEE CERTIFICATION ON YOUR BEHALF SO THAT IT IS RECEIVED BY 
THE INFORMATION AGENT AT ITS EMAIL ADDRESS AT EnvivaDIP@kccllc.com, OR AT THE 
ADDRESS LISTED BELOW BEFORE 5:00 P.M., NEW YORK CITY TIME, ON [●], 2024. 

ENVIVA DIP SYNDICATION  
C/O Kurtzman Carson Consultants LLC  
222 N. Pacific Coast Highway, Suite 300 

El Segundo, CA 90245 
Telephone: (888) 249-2695 (U.S./Canada) or (310) 751-2601 (international)
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SCHEDULE A 

Fronting Terms 

By electing to subscribe to be a DIP Creditor in the DIP Facility, each Participating Holder agrees to enter a 
trade with the DIP Fronting Creditor on the Trade Date with the following terms of trade: 

All interest and regularly accruing fees accrued prior to but excluding the Settlement Date shall be for the 
account of the DIP Fronting Creditor, and all interest and regularly accruing fees accrued from and after the 
Settlement Date shall be for the account of the respective Participating Holder, provided that if the Settlement 
Date does not occur on or prior to the date that is seven (7) Business Days after the Trade Date (the “Outside 
Settlement Date”) primarily on account of actions or inaction of the DIP Fronting Creditor, then all such 
interest and regularly accruing fees accrued from and after the Outside Settlement Date shall be for the 
account of the Participating Holder.  
 
If the Settlement Date does not occur on or prior to the Outside Settlement Date primarily on account of 
actions or inaction of the Participating Holder, then the Participating Holder shall pay to the DIP Fronting 
Creditor on the Settlement Date an amount equal to interest for the Participating Holder’s respective share 
of the Initial Term Loans that would accrue for each day during the period from (and including) the Outside 
Settlement Date to (but excluding) the earlier of (a) the Settlement Date and (b) such date that the non-
occurrence of the Settlement Date is no longer primarily on account of actions or inaction of the Participating 
Holder, in each case at a cost of carry rate reasonably determined by the DIP Fronting Creditor (and 
customary for secondary loan trades) on an amount equal to the Purchase Price.  
 
The fees and premiums, to the extent received by the DIP Fronting Creditor on the Closing Date, with 
respect to the relevant Initial Term Loans shall be for the account of the relevant Participating Holder (pro 
rata in accordance with such Participating Holder’s aggregate Initial Term Loans). For the avoidance of 
doubt, no Participating Holder shall be entitled to any portion of any fronting fee or other fee payable to the 
DIP Fronting Creditor on account of its role in fronting the Initial Term Loans or Delayed Draw Term Loan 
Commitments. 
 
If any party hereto mistakenly receives any interest or fees for which the other party is entitled pursuant to 
the provisions hereof, such party shall promptly pay such amount to the other party upon notice thereof. 
 
As used herein: 
 
The “Purchase Price” shall mean an amount equal to, with respect to each Participating Holder, 100% of 
the original principal amount of such Participating Holder’s respective share of the amount fronted by the 
DIP Fronting Creditor in respect of the Initial Term Loans funded by the DIP Fronting Creditor. 
  
The “Settlement Date” shall mean the date that the Participating Holder’s respective share of fronted Initial 
Term Loans or Delayed Draw Term Loan Commitments are acquired by the Participating Holder and the 
Assignment and Acceptance (or similar agreement) is made effective against payment of the Purchase Price 
(net of fees and premiums, as applicable) to the DIP Fronting Creditor.  
 
The “Trade Date” shall mean the date that is three (3) Business Days following completion of the 
Syndication and the DIP Fronting Creditor’s receipt of the respective Participating Holder’s allocation 
pursuant to the Syndication, unless otherwise agreed by the DIP Fronting Creditor and such Participating 
Holder in writing (email being sufficient). 
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CERTIFICATION OF DESIGNATING HOLDER  

IMPORTANT 

YOU SHOULD READ AND FOLLOW THE ATTACHED INSTRUCTIONS CAREFULLY. YOU AND 
YOUR PERMITTED DESIGNEE(S) MUST COMPLETE, SIGN, DATE AND DELIVER THIS FORM 
AND THE OTHER SUBSCRIPTION DOCUMENTS ANNEXED HERETO TO YOUR NOMINEE WITH 
SUFFICIENT TIME TO ALLOW YOUR NOMINEE TO COMPLETE THE NOMINEE 
CERTIFICATION ON YOUR BEHALF AND DELIVER IT TO THE INFORMATION AGENT BEFORE 
THE EXPIRATION TIME. 

IF ANY SUCH SUBSCRIPTION DOCUMENTS ARE NOT COMPLETED, SIGNED AND RECEIVED 
BY THE INFORMATION AGENT ON OR BEFORE THE EXPIRATION TIME, THE INSTRUCTION 
TRANSMITTED BY YOUR PERMITTED DESIGNEE(S) MAY NOT BE COUNTED. 
 

Capitalized terms used herein but not defined herein have the meanings ascribed to them in the Notice and Instruction 
Form to which this Subscription Form was attached. 

Item 1. Representations of the Designating Holder. The undersigned hereby represents that it is an 
“institutional accredited investor” within the meaning of Rule 501(a)(1), (2), (3) and (7) under the Securities Act or 
an entity in which all of the equity investors are such institutional accredited investors; 

Item 2. Designation of Shares. The undersigned certifies that as of the Record Date, the undersigned (a) was a 
Holder of the following number of shares of Common, and (b) wishes to designate the participation rights of the 
following number of shares of Common Stock or percentage of Common Stock held by the Designating Holder to the 
following Permitted Designee(s), each of which is a partner, affiliate or related party of such Designating Holder: 

Name / Address of Designating Holder 
Total Shares of Common Stock Held as of the 

Record Date (the “Total Shares”): 

 
 

 
Designation to Permitted Designee (if applicable): 

Name of Permitted Designee(s) 

Total Shares of Common Stock 
Designated to Permitted 

Designee:2 

Percentage of Common Stock 
Designated to Permitted 

Designee: 

   

   

   

 
Item 3. Certification of Holder. By signing this Subscription Form, the undersigned certifies that it has 
designated its right to participate in the Opportunity as it pertains to the Common Stock specified in Item 2 above. 

 
2 The Eligible Holder should complete either the “Total Shares of Common Stock Designated to Permitted Designee” 
column or the “Percentage of Common Stock Designated to Permitted Designee” column. If the Eligible Holder 
completes both columns, the Eligible Holder will be deemed to have designated the number of shares included in the 
“Total Shares of Common Stock Designated to Permitted Designee” column, irrespective of any percentage included 
in the “Percentage of Common Stock Designated to Permitted Designee” column. 
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Name of Designating Holder: 
 
 _________________________________________________  

(Print or Type) 
 
Federal Tax I.D. No.: ________________________________   

(If Applicable) 
 
Signature: _________________________________________   
 
Print Name: ________________________________________   
 
Title: _____________________________________________  
 
Facsimile Number: __________________________________   
 
E-mail Address: ____________________________________   
 
Street Address: _____________________________________   
 
City, State, Zip Code: ________________________________  
 
Telephone: (   )  
 
Date Completed: ____________________________________  

 
 
YOU SHOULD RETURN YOUR SUBSCRIPTION DOCUMENTS TO YOUR NOMINEE IN SUFFICIENT 
TIME TO ALLOW YOUR NOMINEE TO COMPLETE THE NOMINEE CERTIFICATION ON YOUR 
BEHALF SO THAT IT IS RECEIVED BY THE INFORMATION AGENT AT ITS EMAIL ADDRESS AT 
EnvivaDIP@kccllc.com, OR AT THE ADDRESS LISTED BELOW BEFORE 5:00 P.M., NEW YORK CITY 
TIME, ON [●], 2024.  

ENVIVA DIP SYNDICATION  
C/O Kurtzman Carson Consultants LLC  
222 N. Pacific Coast Highway, Suite 300 

El Segundo, CA 90245 
Telephone: (877) 499-4509 (U.S./Canada) or (917) 281-4800 (international) 
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INSTRUCTIONS FOR COMPLETING THE SUBSCRIPTION FORM 

EXPIRATION TIME/INFORMATION AGENT: 

The Expiration Time for the receipt of instructions is 5:00 p.m., New York City Time, on [●], 2024 unless extended 
or earlier terminated. To elect to participate in the Opportunity, you must complete, sign, and return this Subscription Form and 
the other Subscription Documents to your nominee with sufficient time to allow your nominee to complete the Nominee 
Certification on your behalf so that it is received by the Information Agent at its email address at EnvivaDIP@kccllc.com, or at the 
following address no later than the Expiration Time: 

Enviva DIP Syndication  
c/o Kurtzman Carson Consultants LLC  
222 N. Pacific Coast Highway, Suite 300 

El Segundo, CA 90245 

To effect a subscription, you must take the following steps: 

(a) Review the representations in Item 1 of the Subscription Form; 

(b) In Item 2 of the Subscription Form, specify the number of shares of Common Stock you held as of the Record 
Date or were designated to you as a Permitted Designee; 

(c) In Item 2 of the Subscription Form, specify your Commitment to participate in the Opportunity. 

(d) In Item 2a of the Subscription Form, specify if you wish to participate in the form of a Loan or a Note. 

(e) In Item 3 of the Subscription Form, confirm submission of the Administrative Questionnaire attached hereto. 

(f) Review the certification in Item 4 of the Subscription Form; 

(g) In Item 4, sign and date the Subscription Form, and provide the remaining information requested; 

(h) Complete and execute the Assignment and Acceptance to the DIP Facility Agreement, the administrative detail 
document (if applicable), the Tax Documents, and each such other documents as the Co-Administrative Agents 
reasonably require; 

(i) If applicable, provide Verification Documents that will allow the Company to verify your status as an IAI; 

(j) Coordinate with the nominee holding your Common Stock (or the Designating Holder) to arrange for delivery 
of the completed Subscription Documents to its offices; and 

(k) Instruct your nominee to complete the Nominee Certification and deliver the completed, executed Subscription 
Documents so as to be received by the Information Agent before the Expiration Time. 

NOTE: 

IF YOU HAVE ANY QUESTIONS REGARDING THIS SUBSCRIPTION FORM, ANY OTHER SUBSCRIPTION 
DOCUMENT OR THE PROCEDURES RELATED HERETO CALL THE INFORMATION AGENT, KURTZMAN 
CARSON CONSULTANTS LLC AT (877) 499-4509 (U.S./Canada) or (917) 281-4800 (international). 

 
Enviva Inc. and certain of its subsidiaries have filed voluntary petitions for relief under Chapter 11 of Title 11 (“Chapter 11”) of 
the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”) and are operating their businesses and managing their 
property as debtors-in-possession pursuant to the Bankruptcy Code. 

Nothing herein, nor in any of the accompanying forms and letters, shall constitute or be deemed to constitute a solicitation by any 
party of votes to approve or reject a Chapter 11 plan for any debtor. A solicitation with respect to votes to approve or reject a 
Chapter 11 plan only may be commenced once a disclosure statement that complies with section 1125 of the Bankruptcy Code has 
been approved by the Bankruptcy Court. 
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NOMINEE’S CERTIFICATION OF RECORD DATE HOLDINGS 

Your ownership of Common Stock must be confirmed to participate in the DIP Financing Offer 

For Use Only by the Nominee 
DTC Participant Name: _______________________________________________________  
DTC Participant Number: _____________________________________________________  
Name of Beneficial Holder: ____________________________________________________  
 
Principal Amount of Notes Held for this account as of the Record Date (March 11, 2024): 
 

Common Stock CUSIP 29415B103       Shares 
 

 
MEDALLION GUARANTEE: 
 
 
 
 
 
Nominee Contact Information: 
Contact Name: ___________________________________ 
Telephone: ______________________________________ 
Email: __________________________________________ 
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CERTIFICATION FROM THIRD PARTY  
(ACCREDITED INVESTOR STATUS) 

[Letterhead of Broker-Dealer/Investment Advisor/Attorney/Certified Public Accountant]  
 

[Date] 

ENVIVA DIP SYNDICATION  
C/O Kurtzman Carson Consultants LLC  
222 N. Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 

Re: Accredited Investor Status 

I am a[n] [registered broker-dealer] [investment advisor registered with the Securities and 
Exchange Commission] [licensed attorney who is in good standing under the laws of the 
jurisdictions in which I am admitted to practice law] [certified public accountant who is duly 
registered and in good standing under the laws of the place of my residence or principal practice] 
representing [name of investor] of [City], [State]. The purpose of this letter is to certify for the 
benefit of Enviva Inc. that [name of investor] is an “accredited investor” as defined under Rule 
501(a) of Regulation D of the Securities Act of 1933. 

In my capacity as [name of investor]’s [registered broker-dealer] [registered investment advisor] 
[licensed attorney] [certified public accountant], I have taken reasonable steps to verify that [name 
of client] is an accredited investor, and I have determined that [name of investor] is an accredited 
investor. 

My certification is accurate as of the date hereof. 

Sincerely, 

[Signature] 

[Name of signatory] 
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ASSIGNMENT AND ACCEPTANCE 
 

AFFILIATED DIP CREDITOR ASSIGNMENT AND ACCEPTANCE 

Reference is made to that certain Debtor-In-Possession Credit and Note Purchase Agreement, dated 
as of March [●], 2024 (as may be amended, restated, amended and restated, replaced, refinanced, 
supplemented or otherwise modified from time to time, the “DIP Credit Agreement”), among ENVIVA 
INC., a Delaware corporation (the “Company”) and a debtor and debtor-in-possession under chapter 11 of 
the Bankruptcy Code, the DIP Creditors from time to time party thereto, ACQUIOM AGENCY SERVICES 
LLC (“Acquiom”) and SEAPORT LOAN PRODUCTS LLC, as co-administrative agents for the DIP 
Creditors (in such capacity, including any successor thereto in such capacity, the “Co-Administrative 
Agents”) and ACQUIOM, as collateral agent.  Capitalized terms used herein and not otherwise defined 
herein shall have the meanings assigned to such terms in the DIP Credit Agreement.  The Standard Terms 
and Conditions set forth in Annex 1 attached hereto are hereby agreed to and incorporated herein by 
reference and made a part of this Affiliated DIP Creditor assignment and acceptance agreement (this 
“Affiliated DIP Creditor Assignment and Acceptance”) as if set forth herein in full. 

SECTION 1.  For an agreed consideration, the Assignor hereby irrevocably sells and 
assigns, without recourse, to the Assignee, and the Assignee hereby irrevocably purchases and assumes, 
without recourse, from the Assignor, subject to and in accordance with the DIP Credit Agreement, effective 
as of the Effective Date set forth below (but not prior to the registration of the information contained herein 
in the DIP Term Loan Creditor Register pursuant to Section 9.04(d) of the DIP Credit Agreement) (the 
“Effective Date”), (a) the interests set forth below (the “Assigned Interest”) in the Assignor’s rights and 
obligations in its capacity as a DIP Creditor under the DIP Credit Agreement and the other Credit 
Documents to the extent related to the amounts and percentages set forth below of (i) the Commitments of 
the Assignor on the Effective Date, (ii) the Loans owing to the Assignor which are outstanding on the 
Effective Date and (iii) the Notes held by the Assignor which are outstanding on the Effective Date and (b) 
to the extent permitted to be assigned under applicable law, all claims, suits, causes of action and any other 
right of the Assignor (in its capacity as a DIP Creditor) against any Person, whether known or unknown, 
arising under or in connection with the DIP Credit Agreement and the other Credit Documents or in any 
way based on or related to any of the foregoing, including, but not limited to, contract claims, tort claims, 
malpractice claims, statutory claims and all other claims at law or in equity related to the rights and 
obligations sold and assigned pursuant to clause (a) above.  Each of the Assignor and the Assignee hereby 
makes and agrees to be bound by all the representations, warranties and agreements set forth in 
Section 9.04(c) of the DIP Credit Agreement, a copy of which has been received by each such party.  From 
and after the Effective Date (i) the Assignee shall be a party to and be bound by the provisions of the DIP 
Credit Agreement and, to the extent of the interests assigned by this Affiliated DIP Creditor Assignment 
and Acceptance, have the rights and obligations of a DIP Creditor thereunder and under the Credit 
Documents and (ii) the Assignor shall, to the extent of the interests assigned by this Affiliated DIP Creditor 
Assignment and Acceptance, relinquish its rights (except those surviving the termination of the 
Commitments and payment in full of the Obligations (other than contingent Obligations for which no 
demand has been made)) and be released from its obligations under the DIP Credit Agreement. 
 

SECTION 2.  This Affiliated DIP Creditor Assignment and Acceptance is being delivered 
to the Co-Administrative Agents together with, if the Assignee is not already a DIP Creditor under the DIP 
Credit Agreement, a completed administrative questionnaire. 
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SECTION 3.  THIS AFFILIATED DIP CREDITOR ASSIGNMENT AND 
ACCEPTANCE AND ANY CLAIM, CONTROVERSY, DISPUTE OR CAUSE OF ACTION 
(WHETHER IN CONTRACT OR TORT OR OTHERWISE) BASED UPON, ARISING OUT OF 
OR RELATING TO THIS AFFILIATED DIP CREDITOR ASSIGNMENT AND ACCEPTANCE 
AND THE TRANSACTIONS CONTEMPLATED HEREBY SHALL BE GOVERNED BY, AND 
CONSTRUED IN ACCORDANCE WITH THE LAW OF THE STATE OF NEW YORK AND, TO 
THE EXTENT APPLICABLE, THE BANKRUPTCY CODE, WITHOUT REGARD TO 
CONFLICT OF LAWS PRINCIPLES THAT WOULD RESULT IN THE APPLICATION OF ANY 
LAW OTHER THAN THE LAW OF THE STATE OF NEW YORK AND, TO THE EXTENT 
APPLICABLE, THE BANKRUPTCY CODE. 
 
Date of Assignment:   
 
Legal Name of Assignor:   
 
Legal Name of Assignee:   
   [indicate: Affiliated DIP Creditor that is an Eligible Assignee / the Company or a 
Subsidiary thereof] 
 
Assignee’s Address for Notices:   
 

       
 
Effective Date of Assignment:   
 
 

Class of Assigned 
Loans/Note/Commitments3 Principal Amount Assigned4 

Percentage Assigned of 
Loans/Commitments (set forth, to at 

least 8 decimals, as a percentage of the 
DIP Facility and the aggregate 

Commitments of all DIP Creditors 
thereunder) 

 $ % 

 
 

[Remainder of page intentionally left blank]

 
3 Specify the Class of such Loan and/or Commitment under the DIP Credit Agreement that is being assigned under 
this Assignment (e.g. “Tranche A Loan”, “Tranche B Loan”, “Tranche A Loan Commitment”, etc.). 
4 Except as otherwise permitted by the DIP Credit Agreement, not to be less than $1,000,000 (which for the avoidance 
of doubt, may be any combination of Term Loan Commitments, Term Loans, Note Commitments and/or Notes in a 
collective amount that is not less than $1,000,000 or such lesser amounts if agreed between the Company and the Co-
Administrative Agents). 
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The terms set forth on the foregoing  
pages are hereby agreed to:    Accepted: 
 
 

 
 
___________________________,  
as Assignor 
 
 
By:_________________________ 
     Name: 
     Title:  

 
 

 
ACQUIOM AGENCY SERVICES LLC, 
as Co-Administrative Agent  
 
 
By:_________________________ 
     Name: 
     Title:  
 
SEAPORT LOAN PRODUCTS LLC, 
as Co-Administrative Agent  
 
 
By:_________________________ 
     Name: 
     Title: 

__________________________, 
as Assignee  
 
 
By:_________________________ 
     Name: 
     Title:  

  

  

ENVIVA INC.5  
 
By:_________________________ 
     Name: 
     Title:   
 

 
5  If required pursuant to Section 9.04(b) of the Credit Agreement. 
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U.S. TAX COMPLIANCE CERTIFICATE 
(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

 

Reference is hereby made to that certain Debtor-In-Possession Credit and Note Purchase 
Agreement, dated as of March [●], 2024 (as may be amended, restated, amended and restated, supplemented 
or otherwise modified from time to time, the “DIP Credit Agreement”), among the Company, the DIP 
Creditors from time to time party thereto, ACQUIOM AGENCY SERVICES LLC (“Acquiom”) and 
SEAPORT LOAN PRODUCTS LLC as co-administrative agents for the DIP Creditors (in such capacity, 
including any successor thereto in such capacity, the “Co-Administrative Agents”) and ACQUIOM, as 
collateral agent.   

Pursuant to the provisions of Section 2.20 of the DIP Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record and Beneficial Owner of the participation in respect of which it 
is providing this certificate, (ii) it is not a bank within the meaning of Section 881(c)(3)(A) of the Code, 
(iii) it is not a ten percent shareholder of the Company within the meaning of Section 871(h)(3)(B) of the 
Code, and (iv) it is not a controlled foreign corporation related to the Company as described in Section 
881(c)(3)(C) of the Code. 

The undersigned has furnished its participating DIP Creditor with a certificate of its non-
U.S. Person status on IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable.  By executing this 
certificate, the undersigned agrees that (1) if the information provided on this certificate changes, the 
undersigned shall promptly so inform such DIP Creditor in writing, and (2) the undersigned shall have at 
all times furnished such DIP Creditor with a properly completed and currently effective certificate in either 
the calendar year in which each payment is to be made to the undersigned, or in either of the two calendar 
years preceding such payments. 

 
Unless otherwise defined herein, terms defined in the DIP Credit Agreement and used 

herein shall have the meanings given to them in the DIP Credit Agreement. 
 

 

[NAME OF PARTICIPANT] 

By:  
 Name:   
 Title:   

Date: ________ __, 20__ 
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U.S. TAX COMPLIANCE CERTIFICATE 
(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

 

Reference is hereby made to that certain Debtor-In-Possession Credit and Note Purchase 
Agreement, dated as of March [●], 2024 (as may be amended, restated, amended and restated, supplemented 
or otherwise modified from time to time, the “DIP Credit Agreement”), among the Company, the DIP 
Creditors from time to time party thereto, ACQUIOM AGENCY SERVICES LLC (“Acquiom”) and 
SEAPORT LOAN PRODUCTS LLC as co-administrative agents for the DIP Creditors (in such capacity, 
including any successor thereto in such capacity, the “Co-Administrative Agents”) and ACQUIOM, as 
collateral agent.  

Pursuant to the provisions of Section 2.20 of the DIP Credit Agreement, the undersigned 
hereby certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole Beneficial Owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary course 
of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its direct or 
indirect partners/members is a ten percent shareholder of the Company within the meaning of Section 
871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a controlled foreign 
corporation related to the Company as described in Section 881(c)(3)(C) of the Code.  

The undersigned has furnished its participating DIP Creditor with IRS Form W-8IMY 
accompanied by one of the following forms from each of its partners/members that is claiming the portfolio 
interest exemption: (i) an IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable, or (ii) an IRS Form 
W-8IMY accompanied by an IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable, from each of 
such partner’s/member’s Beneficial Owners that is claiming the portfolio interest exemption.  By executing 
this certificate, the undersigned agrees that (1) if the information provided on this certificate changes, the 
undersigned shall promptly so inform such DIP Creditor and (2) the undersigned shall have at all times 
furnished such DIP Creditor with a properly completed and currently effective certificate in either the 
calendar year in which each payment is to be made to the undersigned, or in either of the two calendar years 
preceding such payments. 

 
Unless otherwise defined herein, terms defined in the DIP Credit Agreement and used 

herein shall have the meanings given to them in the DIP Credit Agreement. 
 

 

[NAME OF PARTICIPANT] 

By:  
 Name:   
 Title:   

Date: ________ __, 20__
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ADMINISTRATIVE QUESTIONNAIRE  

 
Deal Name:   
Administrative Agent: Acquiom Agency Services LLC 
   950 17th Street, Suite 1400 
   Denver, CO 80202 
   LoanAgency@srsacquiom.com 
 
 
 
Legal Lender Name:  
Lender Address: 
Fund Manager: 
 
 
 
Credit Contact(s) (Legal Documentation, Amendments, Waivers, Compliance Materials):   
    Primary    Secondary 
 Name: 
 Title: 
 Company: 
 Address: 
 Phone Number: 
 Fax Number: 
 Email Address: 
 Public or Private: 
 
 
 
Operations Contact(s) (Loan inquiries, Notices - Drawdowns, Repayments, Rate Setting, etc.):   
    Primary    Secondary 
 Name: 
 Title: 
 Company: 
 Address: 
 Phone Number: 
 Fax Number: 
 Email Address: 
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Wire Instructions 

US  
Bank Name: 
Bank Address: 
ABA/Routing Number: 
Account Name: 
Account Number: 
Reference: 
Callback contact (need to confirm wire instructions via telephone): 
 
 
Foreign  
Beneficiary Bank Name: 
Beneficiary Bank Address: 
SWIFT/BIC Code: 
Account Name: 
Account Number: 
Intermediary US Bank Name: 
Intermediary US ABA/Routing Number: 
Callback contact (need to confirm wire instructions via telephone): 
 
 
 

Tax Forms 
 
Please provide an applicable U.S. Tax Form along with any supporting documentation (i.e. withholding 
statements, withholding certification, etc.) that is required per the IRS tax form instructions*: 
 

 • W-9 
  • W-8BEN 
  • W-8BEN-E 
  • W-8IMY 
  • W-8EXP 
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WE ASK FOR THIS: 
 
 /s/           
Michael A. Condyles (VA 27807) 
Peter J. Barrett (VA 46179) 
Jeremy S. Williams (VA 77469) 
KUTAK ROCK LLP 
901 East Byrd Street, Suite 1000 
Richmond, Virginia 23219-4071 
Telephone: (804) 644-1700 
Facsimile: (804) 783-6192 
 
- and - 
 
David S. Meyer (pro hac vice pending) 
Jessica C. Peet (pro hac vice pending) 
VINSON & ELKINS LLP 
The Grace Building 
1114 Avenue of the Americas, 32nd Floor 
New York, New York 10036-7708 
Telephone:  (212) 237-0000 
Facsimile:  (212) 237-0100 
 
- and - 
 
Matthew J. Pyeatt (pro hac vice pending) 
Trevor G. Spears (pro hac vice pending) 
VINSON & ELKINS LLP 
Trammell Crow Center 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Telephone: (214) 220-7700 
Facsimile: (214) 220-7716 
 
 
Proposed Co-Counsel to the Debtors and Debtors in Possession 

 

CERTIFICATION OF ENDORSEMENT UNDER LOCAL RULE 9022-1(C) 

Pursuant to Local Rule 9022-1(C), I hereby certify that the foregoing proposed order has been endorsed by 
or served upon all necessary parties. 

 
 /s/   
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	1. Enviva--DIP Motion [Proposed Filing Version] .pdf
	JURISDICTION AND VENUE
	1. The United States Bankruptcy Court for the Eastern District of Virginia (the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of Reference from the United States District Court for the Eastern ...
	2. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
	3. The statutory bases for the relief requested herein are sections 105, 361, 362, 363, 364, 503, 506, 507, and 552 of title 11 of the United States Code (the “Bankruptcy Code”), Bankruptcy Rules 2002, 4001, 6003, 6004, and 9014, and rules 1075-1, 200...
	BACKGROUND
	4. Enviva Inc. and its Debtor and non-Debtor subsidiaries (collectively, the “Company”) are the world’s largest producer of industrial wood pellets, a renewable and sustainable energy source produced by aggregating a natural resource—wood fiber—and pr...
	5. On March 12, 2024 (the “Petition Date”), the Debtors each filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code.  The Debtors are operating their businesses and managing their properties as debtors in possession pursuant to ...
	6. Additional information regarding the Debtors and these chapter 11 cases, including the Debtors’ business operations, capital structure, financial condition, and the reasons for and objectives of these chapter 11 cases, is set forth in the Declarati...
	7. As set forth in greater detail in this Motion and the Nunziata Declaration, on March 12, 2024, the Debtors entered into that certain Restructuring Support Agreement with the ad hoc group of creditors (the “Ad Hoc Group”) party thereto, which repres...
	RELIEF REQUESTED
	8. By this Motion, the Debtors seek entry of an interim order (the “Interim Order”), substantially in the form attached hereto as Exhibit A, and subsequently a final order (the “Final Order” and, together with the Interim Order, the “Orders”):
	a) authorizing Enviva Inc. (in such capacity, the “DIP Borrower and Issuer”) to obtain postpetition financing (the “DIP Financing”) pursuant to a multi-tranche, delayed-draw, debtor-in-possession credit and note purchase agreement, consisting of loans...
	b) authorizing the Debtors, other than, for the avoidance of doubt, any Excluded Subsidiaries (collectively, the “DIP Guarantors” and, together with the DIP Borrower and Issuer, the “DIP Credit Parties”) to jointly and severally guarantee the DIP Loan...
	c) authorizing the DIP Credit Parties, as applicable, to execute, deliver, and perform under the DIP Facility Agreement and all other credit documentation related to the DIP Loans and Notes, including, without limitation, as applicable, security agree...
	d) authorizing the DIP Credit Parties, as applicable, to issue, incur, and guarantee all loans, notes, advances, extensions of credit, financial accommodations, reimbursement obligations, fees and premiums (including, without limitation, commitment fe...
	e) subject and subordinate to the Carve-Out, granting to the DIP Agent, for the benefit of itself and the DIP Secured Parties, allowed superpriority administrative expense claims pursuant to section 364(c)(1) of the Bankruptcy Code in respect of all D...
	f) subject and subordinate to (i) the Carve-Out, (ii) the Prepetition Liens solely on the Prepetition Collateral, and (iii) such other security interests and liens as and solely to the extent set forth in the Interim Order, granting to the DIP Agent, ...
	g) authorizing the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors), to take all commercially reasonable actions to implement and effectuate the terms of the Orders;
	h) without prejudice to any provisions of the Final Order with respect to costs or expenses incurred following entry of such Final Order, (i) waiving the Debtors’ right to surcharge the Prepetition Collateral and the DIP Collateral (together, the “Col...
	i) without prejudice to any provisions of the Final Order, finding that the equitable doctrine of “marshaling” and other similar doctrines (i) with respect to the DIP Collateral for the benefit of any party other than the DIP Secured Parties and (ii) ...
	j) authorizing the Debtors to use proceeds of the DIP Loans and Notes and Cash Collateral solely in accordance with the DIP Documents, including those provisions relating to the use of proceeds in accordance with and the Approved Budget (subject only ...
	k) authorizing the Debtors to pay the principal, interest, fees, expenses, reimbursements, and other amounts payable under the DIP Documents as such become earned, due, and payable to the extent provided in, and in accordance with, the DIP Documents;
	l) subject to the restrictions set forth in the DIP Documents, authorizing the Debtors to use the Prepetition Collateral, including Cash Collateral of the Prepetition Secured Parties under the Prepetition Senior Secured Credit Documents, and provide A...
	m) vacating and modifying the Automatic Stay to the extent set forth in the Interim Order, and, as necessary, to permit the Debtors, the DIP Secured Parties, and the Prepetition Secured Parties to implement and effectuate the terms and provisions of t...
	n) waiving any applicable stay (including under Bankruptcy Rule 6004) and providing for immediate effectiveness of the Interim Order and, upon entry, the Final Order; and
	o) scheduling a final hearing (the “Final Hearing”) within approximately 25 days of the commencement of these chapter 11 cases to consider final approval of the DIP Financing and use of Cash Collateral pursuant to the Final Order, as set forth in this...

	CONCISE STATEMENT PURSUANT  TO BANKRUPTCY RULE 4001 AND LOCAL RULE 1075-1
	9. In accordance with Bankruptcy Rules 4001(b)(1)(B) and 4001(c)(1)(B) and Exhibit 15 to the Local Rules, as incorporated by Local Rule 1075-1,2F  the below chart summarizes certain of the material provisions of the proposed Interim Order and the DIP ...
	SUMMARY OF MATERIAL TERM
	BANKRUPTCY RULE
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Complex Case Procedures, Art. VI(14)(c)(ii),(v)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Complex Case Procedures,Art. VI(14)(c)(iv)
	See Interim Order ¶ 6.
	Justification: The scope and nature of the DIP Liens and the DIP Collateral were extensively negotiated and agreed between the Debtors and the DIP Secured Parties.  The Debtors respectfully submit that both the DIP Liens and the DIP Collateral are appropriately tailored to the size of the DIP Facility and the nature of these chapter 11 cases.
	Fed. R. Bankr. P. 4001(c)(1)(B)(i)
	Complex Case Procedures,Art. VI(14)(c)(x)
	Fed. R. Bankr. P. 4001(c)(1)(B)(i)
	Fed. R. Bankr. P. 4001(b)(1)(B)(iv)4001(c)(1)(B)(ii)
	The Debtors have prepared and delivered to the DIP Secured Parties and their advisors an initial budget, attached to the Interim Order as Schedule 1 (together with any additional line-item or other detail and supplements as may be provided pursuant to the terms of the DIP Documents, the “Initial DIP Budget”).  The Initial DIP Budget reflects, among other things, for the 13-week period commencing on or about the Petition Date, the Debtors’ projected operating receipts, operating disbursements, non-operating disbursements, net operating cash flow, and liquidity for each one-week period covered thereby.  The Initial DIP Budget may be modified, amended, extended, and updated from time to time in accordance with the DIP Facility Agreement, and such modified, amended, extended, and/or updated budget, once approved (or deemed approved) by the Required DIP Creditors in accordance with the DIP Facility Agreement, shall modify, replace, supplement, or supersede, as applicable, the Initial DIP Budget for the periods covered thereby (the Initial DIP Budget and each subsequent approved budget, including any additional line-item detail or other detail and supplements as may be provided pursuant to the terms of the DIP Documents, shall constitute, without duplication, an “Approved Budget”).  Each subsequent Approved Budget (in accordance with the DIP Documents) shall be provided to the U.S. Trustee and counsel to any Committee in summary form.
	See Interim Order ¶ H(j).

	Fed. R. Bankr. P. 4001(c)(1)(B)
	The DIP Borrower and Issuer shall provide (a) the Prepetition Agent, for distribution to the Prepetition Secured Lenders (and subject to the applicable confidentiality restrictions in any of the Prepetition Senior Secured Credit Documents), with copies of quarterly and annual financial reports contemporaneously with (or reasonably promptly following) the delivery of such reports to the DIP Agent under the DIP Documents and (b) counsel to the Prepetition Agent and counsel to the Minority Lender Group, on a confidential and “professional eyes only” basis, copies of updated budgets and variance reports contemporaneously with (or reasonably promptly after) the delivery of such budgets and variance reports to parties under the DIP Documents; provided, that if the DIP Agent waives or modifies its rights under the DIP Documents to receive any of the foregoing reporting, the Prepetition Agent (or, as applicable, its counsel and counsel to the Minority Lender Group) shall only receive such reporting (i) the delivery of which has not been waived by the DIP Agent in accordance with the terms of the DIP Documents and (ii) as modified upon request of the DIP Agent in accordance with the terms of the DIP Documents.
	See Interim Order ¶ 13(e)(iii).

	Fed. R. Bankr. P. 4001(c)(1)(B)(iii), (viii)
	Complex Case Procedures, Art. VI(14)(c)(xiv)
	Fed. R. Bankr. P. 4001(c)(1)(B)(iv)
	Fed. R. Bankr. P. 4001(c)(1)(B)(vi)
	Complex Case Procedures, Art. VI(14)(c)(i)
	No claim or lien having a priority senior to or pari passu with those granted by the Interim Order by the DIP Secured Parties or the Prepetition Secured Parties shall be permitted while any of the DIP Obligations or the Adequate Protection Obligations remain outstanding.

	Fed. R. Bankr. P. 4001(c)(1)(B)(viii)
	Complex Case Procedures,Art. VI(14)(c)(vi)
	Fed. R. Bankr. P. 4001(c)(1)(B)(ix)
	Complex Case Procedures, Art. VI(14)(c)(xvi)
	Fed. R. Bankr. P. 4001(c)(1)(B)(x)
	Complex Case Procedures,Art. VI(14)(c)(xi)
	Fed. R. Bankr. P. 4001(c)(1)(B)
	Complex Case Procedures,Art. VI(14)(c)(xi)
	Tranche A Participation Election 
	Fed. R. Bankr. P. 4001(c)(1)(B)
	The Interim Order does not provide for cross-collateralization, other than the Adequate Protection Liens, i.e., replacement liens, for the benefit of the Prepetition Secured Parties.
	CrossCollateralization or Cross-Default Provisions
	See Interim Order ¶ 13(a).
	The DIP Facility Agreement provides that an Event of Default shall occur if (a) the Company or any Restricted Subsidiary shall fail to pay any principal or interest, regardless of amount, due in respect of any Material Indebtedness (other than Prepetition Indebtedness), when and as the same shall become due and payable (after giving effect to all applicable grace or cure periods), or (b) any other event or condition occurs that results in any Material Indebtedness becoming due prior to its scheduled maturity or that enables or permits (after giving effect to all applicable grace or cure periods) the holder or holders of any Material Indebtedness or any trustee or agent on its or their behalf to cause any Material Indebtedness to become due, or to require the prepayment, repurchase, redemption, or defeasance thereof, prior to its scheduled maturity; provided, that clause (b) shall not apply to (i) any Indebtedness incurred prior to the Petition Date, so long as the remedies under such Indebtedness are subject to the automatic stay applicable under section 362 of the Bankruptcy Code or (ii) secured Indebtedness that becomes due as a result of the voluntary sale or transfer of the property or assets securing such Indebtedness or a casualty event or condemnation in relation thereto;
	See Interim Order ¶ 13(a); DIP Facility Agreement Article VII(f).
	Roll-Ups 
	Complex Case Procedures, Art. VI(14)(c)(iii)
	Priming Liens
	Complex Case Procedures, Art. VI(14)(c)(viii)
	Provisions Providing for the Amendment, Waiver, Consent, or Other Modification of Any Provisions of the Financing Documents without Further Approval of the Court 
	Complex Case Procedures, Art. VI(14)(c)(xv)
	Provisions Providing for Credit Bid Rights in Any Sale of Collateral as Provided in Section 363(k) of the Bankruptcy Code without Further Approval of the Court
	Complex Case Procedures, Art. VI(14)(c)(xvii)
	DEBTORS’ PREPETITION CAPITAL STRUCTURE OVERVIEW
	A. Prepetition Capital Structure3F
	10. As of the Petition Date, the Debtors’ funded debt liabilities total approximately $1.8 billion (the “Prepetition Funded Debt”).  The Debtors’ Prepetition Funded Debt includes:
	i. Prepetition Senior Secured Credit Facility
	11. In 2018, Enviva Inc. (in such capacity, the “Prepetition Administrative Borrower”) and Enviva, LP (in such capacity, the “Prepetition Subsidiary Borrower” and, together with the Prepetition Administrative Borrower, the “Prepetition Borrowers”) ent...
	12. The terms of the credit facility are embodied within that certain Amended and Restated Credit Agreement, dated October 18, 2018 (as amended, restated, amended and restated, and otherwise modified from time to time, the “Prepetition Senior Secured ...
	13. By the terms of the Prepetition Senior Secured Credit Agreement, the Prepetition Borrowers: (a) borrowed an aggregate principal amount of $174 million in term loans (the “Term Loans”); (b) were authorized to borrow, from time to time, an aggregate...
	14. Each subset of loans under the Prepetition Senior Secured Credit Agreement matures on the earliest to occur of (a) June 30, 2027, or (b) 90 days before the maturity of the 2026 Notes.  The Company’s collective obligations under the Prepetition Sen...
	15. On September 28, 2023, the Company drew down all available Revolving Loans (approximately $247.0 million) under the Prepetition Senior Secured Credit Agreement as a proactive measure to shore up liquidity as, among other things, Enviva sought to e...
	16. As of the Petition Date, the Debtors owe approximately $672.5 million in aggregate principal obligations under the Prepetition Senior Secured Credit Facility, which represents principal obligations arising from $568.5 million in Revolving Loans an...
	17. As holders of approximately 72% of the Prepetition Senior Secured Debt, the Ad Hoc Group has been able to provide consents of the lenders thereunder where a “Required Lender” vote under the Prepetition Senior Secured Credit Agreement is necessary,...
	ii. 2026 Unsecured Notes
	18. On December 9, 2019 and December 12, 2019, Debtors Enviva and Enviva Partners Finance Corp. (together, the “2026 Notes Issuers”) issued $550.0 million and $50.0 million, respectively, in principal amount of senior unsecured notes with an aggregate...
	19. Under the terms of the 2026 Notes, the 2026 Notes Issuers are required to make semiannual interest payments in arrears on January 15 and July 15 of each year.  Additionally, the 2026 Notes Issuers may elect to redeem all or a portion of the 2026 N...
	20. In January 2024, the Company elected to take advantage of its contractual 30-day grace period (the “Grace Period”) under the 2026 Notes Indenture and not make the semiannual interest payment of approximately $24.4 million due January 16, 2024, to,...
	iii. Epes Green Bonds
	21. On July 15, 2022, the Industrial Development Authority of Sumter County, Alabama (the “Epes Green Bonds Issuer”) issued various Exempt Facilities Revenue Bonds (Enviva Inc. Project), Series 2022 (Green Bonds) (the “Epes Green Bonds”) in the aggreg...
	22. The Epes Note is a senior unsecured obligation of the Company that will mature in full on July 15, 2052.  However, the Epes Note is subject to mandatory tender for purchase by Enviva on July 15, 2032, at a purchase price equal to 100% of the princ...
	23. As of the Petition Date, the Ad Hoc Group collectively holds approximately 78% of the aggregate outstanding principal amount of the Epes Green Bonds.
	iv. Bond Green Bonds
	24. On November 1, 2022, Mississippi Business Finance Corporation (the “Bond Green Bonds Issuer”) issued various Exempt Facilities Revenue Bonds, (Enviva Inc. Project), Series 2022 (Green Bonds) (the “Bond Green Bonds”), in the aggregate principal amo...
	25. The Bond MS Note is a senior unsecured obligation of the Company that will mature in full on July 15, 2047.  However, the Bond MS Loan Agreement is subject to mandatory tender for purchase by Enviva on July 15, 2032, at a purchase price equal to 1...
	26. As of the Petition Date, the Ad Hoc Group collectively holds approximately 45% of the aggregate outstanding principal amount of the Bond Green Bonds.  The Company has executed a separate restructuring support agreement with Bond Green Bondholders,...
	v. NMTC Transaction & United Bank Loans
	27. In June 2022, the Company closed on a qualified New Markets Tax Credit financing transaction (the “NMTC Transaction”).  The New Markets Tax Credit Program is a federal community investment program administered by the U.S. Department of Treasury th...
	28. First, the Company entered into that certain Loan Agreement, dated June 27, 2022, by and between Enviva Pellets Epes Finance Company, LLC (“Enviva Epes Finance”) (as borrower) and United Bank9F  (as lender) (together with the underlying promissory...
	29. Second, Enviva Pellets Epes, LLC (“Enviva Epes”) entered into that certain Loan Agreement, dated June 27, 2022, by, between, and among Enviva Epes (as borrower), NIF SUB IV, LLC, UBCD, SUB CDE Midway, LLC, PBCIF SUB-CDE4, LLC, and Munistrategies S...
	30. As of the Petition Date, Enviva Epes owes approximately $42.0 million of aggregate principal obligations under the NMTC Loan, of which approximately $30.4 million is attributable to aggregate principal obligations that are owed by Enviva Epes Fina...
	vi. FiberCo Notes
	31. In 2021, Enviva FiberCo, LLC (“Enviva FiberCo”), another predecessor-in-interest11F  to Debtor Enviva Pellets entered into two promissory notes with Deere & Company (d/b/a John Deere) (“John Deere”) and Merchant Bank (such notes together, the “202...
	32. Together, the initial principal amount of the FiberCo Notes totaled approximately $4.9 million.  The execution date, principal, interest rate, and maturity date of each of the FiberCo Notes are as follows:
	33. Each individual FiberCo Note is secured by the equipment that was purchased with the financing provided by that FiberCo Note.  As of the Petition Date, Enviva Pellets owes approximately $3.3 million in aggregate principal obligations under the Fib...
	vii. Amory Seller Note
	34. On August 4, 2010, Enviva Pellets Amory, LLC (“Enviva Amory”), a predecessor-in-interest to Debtor Enviva Pellets12F , acquired all of the purchased assets of CKS Energy, Inc. (“CKS Energy”) and land held by CKS Realty, Inc.  To pay a portion of t...
	35. The principal balance of the Amory Seller Note accrues interest at a rate of 6.00% per annum, and ostensibly matured fully on August 4, 2017.  Notwithstanding the maturity date, however, the Amory Seller Note dictates that no payments of principal...
	36. As of the Petition Date, the Debtors owe approximately $2.0 million in aggregate principal obligations under the Amory Seller Note.
	viii. Common Stock
	37. Enviva’s common stock (the “Common Stock”) is listed on the New York Stock Exchange (“NYSE”) under the symbol “EVA.”  On January 23, 2024, Enviva was notified by the NYSE that the average closing price of Common Stock had fallen below $1.00 per sh...
	38. As of the Petition Date, Enviva has approximately 74.7 million shares of Common Stock outstanding, trading at approximately $0.40 per share.  The Riverstone Entities13F  collectively hold approximately 32.4 million of these shares.
	ix. Unencumbered Property
	39. Pursuant to and in connection with the Prepetition Senior Secured Credit Documents, the Prepetition Loan Parties granted to the Prepetition Agent, for the benefit of the Prepetition Secured Parties, a security interest in and fully perfected first...
	40. In particular, certain Debtors own long-term ground leases for the use of a port in Pascagoula, Mississippi and a wood pellet production facility in Waycross Georgia, as well as the real estate owned at the Bond Plant, all of which the Debtors bel...
	41. The Epes Plant, though encumbered by the NMTC Liens, also presents a substantial source of value in respect of the DIP Facility.  As proposed, the DIP Facility will also be secured, among other things, by junior liens on the Epes Plant (the “DIP E...

	SIZE OF FACILITY
	MATURITY
	FACILITY
	$672,000,000 (aggregate)
	June 30, 2027
	Prepetition Senior Secured Credit Agreement
	($568,545,880 in Revolving Loans plus $1,384,870 in face amount of Letters of Credit outstanding; $103,950,000 in Term Loans)
	$750,000,000
	January 15, 2026
	2026 Unsecured Notes
	$250,000,000
	July 15, 2052
	Epes Green Bonds
	$100,000,000
	July 15, 2047
	Bond Green Bonds
	$42,030,000
	June 27, 2029; 
	NMTC Loans
	June 27, 2052
	$30,402,000
	June 27, 2029
	United Bank Loans
	$3,308,284
	December 12, 2025;
	FiberCo Notes
	March 29, 2026;
	June 30, 2026;
	October 27, 2026;
	March 16, 2027;
	May 10, 2027
	$2,000,000
	August 4, 2017
	Amory Seller Note
	MATURITY DATE
	INTEREST RATE (PER ANNUM)
	INITIAL PRINCIPAL
	EXECUTION DATE
	NOTE
	October 27, 2026
	2.50%
	$1,001,600
	October 27, 2021
	John Deere Note Payable #1
	May 10, 2027
	3.80%
	$939,780
	May 10, 2022
	John Deere Note Payable #2
	March 16, 2027
	6.07%
	$154,000
	March 16, 2022
	Northland Capital Note Payable #1
	June 30, 2026
	4.95%
	$293,490
	June 30, 2021
	Merchant Bank Note Payable #1
	December 12, 2025
	6.40%
	$1,449,749
	December 12, 2022
	JP Morgan Note Payable #1
	March 29, 2026
	6.42%
	$1,044,118
	March 29, 2023
	JP Morgan Note Payable #2
	B. The Debtors’ Prepetition DIP Financing Marketing Efforts
	42. As described in further detail in the Tempke Declaration, beginning in November 2023, Lazard assisted the Company in actively engaging with and soliciting various creditors, equity holders, strategic partners, and other third parties regarding the...
	43. Lazard engaged in discussions with over 30 parties regarding potential out-of-court bridge financing, including both strategic and financial institutions, with 20 of those parties executing NDAs.  Lazard managed a customary due diligence process w...
	44. None of these proposals, however, solved the Company’s near-term capital structure issues and potential defaults under the various instruments that govern the Prepetition Funded Debt.  Given operational performance and deterioration in the Company...
	45. While Lazard continued to explore out-of-court bridge financings, the Company’s operational performance continued to encounter challenges.  By mid-January 2024, Lazard’s focus expanded to solicit proposals for more comprehensive out-of-court and i...
	46. As part of soliciting the DIP Financing, Lazard reached out to several of the parties that were previously contacted for the bridge financing process, but also broadened this process to include additional parties that may have been interested in p...
	47. In January 2024, while Lazard explored potential in-court and out-of-court financing solutions with other parties, Lazard and the Debtors also pursued and received in-court and out-of-court proposals from the Ad Hoc Group.  As it became clearer th...
	48.  While negotiating possible in-court solutions with the Ad Hoc Group, the Company also refocused its out-of-court efforts on a potential refinancing of the Senior Secured Credit Facility.  As part of that work, the Company and Lazard found signifi...
	49. The Company and the Advisors negotiated with each of these potential financing sources, exchanging counterproposals and engaging in negotiations, in each case, throughout January and the first two weeks of February with both the Ad Hoc Group and t...
	50. Throughout early February, the Company engaged in extensive negotiations in good faith with the Consortium and the Ad Hoc Group.  The Consortium ultimately withdrew its proposal on February 12, 2024.  Upon withdrawal of the Consortium’s proposal, ...
	51. In an effort to finalize the requisite details of the RSA and the DIP Financing—and ensure a smooth transition into these chapter 11 cases—the Ad Hoc Group facilitated two short-term forbearances in respect of the Company’s payment obligations und...
	52. The DIP Facility reflects the care and effort the Company and the Advisors devoted to pursuing the best interests of the Debtors and their estates and stakeholders.  The Debtors negotiated with the Ad Hoc Group to craft the DIP Facility around the...

	C. Events Leading to the Debtors’ Entry Into the Restructuring Support Agreement
	53. As is set forth more fully in the Nunziata Declaration, the Company has faced significant headwinds during the past year.  These challenges were disclosed, among other sources, in the Form 10-K that Enviva filed with the Securities and Exchange Co...
	54. In addition to its discussions with other stakeholders, the Company engaged the Ad Hoc Group in extensive negotiations prior to and during the Grace Period regarding the possibility of either an out-of-court or in-court resolution of its challenge...

	D. The Debtor’s Liquidity Needs and the Proposed DIP Facility
	55. As set forth in the First Day Declarations, the Rajcevich DIP Declaration, and the Tempke Declaration, the Debtors require an immediate infusion of liquidity.  As of the Petition Date, the Debtors have insufficient liquidity to maintain normal bus...
	56. The proceeds of the DIP Loans and Notes will be used for, among other things, making payments integral to the Debtors’ business operations, paying administrative costs associated with these chapter 11 cases, and satisfying working capital needs in...
	57. The terms and conditions of the DIP Documents are reasonable and appropriate under the circumstances and are an essential component of the restructuring contemplated by the Debtors in these chapter 11 cases.  Based upon the Debtors’ liquidity need...
	58. The DIP Facility and the consensual use of Cash Collateral are the product of good-faith, arm’s-length negotiations with the Ad Hoc Group, and are an essential component of the restructuring contemplated by these chapter 11 cases.  The terms of th...
	59. The DIP Facility will provide the Debtors with immediate access to liquidity that is necessary to ensure that administrative costs are paid in full during the pendency of these chapter 11 cases and value is preserved for the benefit of the Debtors...

	E. The DIP Syndication Procedures
	60. In accordance with the RSA and the “DIP Commitment Letter” (as defined in the DIP Facility Agreement) the Company must use commercially reasonable efforts to assist the Administrative Agent, Barclays Bank PLC, and the “Commitment Parties” (as defi...
	61. The Debtors believe that the Syndication Procedures provide a fair and reasonable opportunity to participate in the DIP Facility, as the syndication will be open to all holders of Common Stock as of a specified record date that are (a) eligible un...
	62. The principal terms of the Syndication Procedures are summarized in the following chart:14F

	SUMMARY OF SYNDICATION PROCEDURES
	Each Eligible Holder that is a beneficial owner of Common Stock shall have the opportunity (the “Opportunity”) to subscribe to the Tranche A Commitment and the Tranche B Commitment, in each case subject in all respects to the terms and conditions of the Syndication Procedures and the applicable subscription documents.
	Syndication
	Eligibility
	The Debtors will commence the syndication process by (a) filing a Form 8-K with the SEC announcing the commencement of and briefly describing the syndication process and directing interested Eligible Holders to Kurtzman Carson Consultants LLC (the “Information Agent”) and (b) using reasonable efforts to send the relevant subscription documents to as many Eligible Holders as is reasonably practicable under the circumstances. 
	Commencement 
	Eligible Holders interested in participating in the DIP Facility must obtain copies of the relevant subscription documents, if they do not have them already. The subscription documents include a Subscription Form (together with instructions), an Assignment and Acceptance to the DIP Facility Agreement, and such other documents as the CoAdministrative Agents may reasonably require.  Copies of the relevant subscription documents may be obtained at www.kccllc.com/enviva or by contacting the Information Agent.
	Expiration 
	Participation
	Notices
	Termination; Return of Payment
	Funding
	E. Tranche A Participation Election
	63. The DIP Facility also includes a provision allowing each DIP Creditor holding Tranche A Loans and/or Tranche A Notes to subscribe for the purchase of equity in the reorganized Debtors at a price equivalent to the price established pursuant to any ...
	64. The proposed terms of any equity rights offering, the related purchase price, and the existence or magnitude of any discount to plan total enterprise value have not yet been determined, and will, in all events, be subject to approval by the Court ...
	BASIS FOR RELIEF REQUESTED

	A. Entry Into the DIP Facility Is a Sound Exercise of the Debtors’ Business Judgment.
	65. After extensive marketing and analysis, the Debtors have concluded that the DIP Financing is the best financing option available to the Debtors.  The Debtors request that the Court authorize, as an exercise of the Debtors’ sound business judgment,...
	66. If an agreement to obtain secured credit does not run afoul of the provisions of, and policies underlying, the Bankruptcy Code, courts typically afford considerable deference to debtors in acting in accordance with their sound business judgment in...
	67. Courts generally will not second-guess a debtor’s business decisions when those decisions involve a minimum level of care in arriving at the decision on an informed basis, in good faith, and in the honest belief that the action was taken in the be...
	68. Under the circumstances, the Debtors’ determination to obtain the debtor-in-possession financing under the terms and conditions of the DIP Documents represents a sound exercise of their business judgment following a careful evaluation of the limit...

	B. The Court Should Authorize the Debtors to Grant Liens and Superpriority Claims Under Section 364(c) of the Bankruptcy Code in Accordance with the DIP Documents.
	69. The Debtors propose to obtain financing under the DIP Facility by providing the DIP Secured Parties with security interests and liens as set forth in the DIP Documents pursuant to section 364(c) of the Bankruptcy Code.  Specifically, the Debtors p...
	70. The Debtors submit they have satisfied the requirements for relief under section 364(c) of the Bankruptcy Code, which provides:
	71. To satisfy the requirements of section 364(c), courts consider whether (a) the debtor made reasonable effort, but failed, to obtain unsecured credit under sections 364(a) and 364(b) of the Bankruptcy Code, (b) the credit transaction benefits the d...
	72. A debtor need only demonstrate “by a good[-]faith effort that credit was not available without” the protections afforded to potential lenders by sections 364(c) of the Bankruptcy Code.  In re Snowshoe Co., 789 F.2d 1085, 1088 (4th Cir. 1986); see ...
	73. Accordingly, the Debtors submit that the requirement of section 364 that alternative credit on more favorable terms be unavailable to the Debtors is satisfied.  The Court should, therefore, authorize the Debtors to provide the DIP Secured Parties ...
	74. Moreover, the DIP Facility is necessary to preserve the value of the Debtors’ estates.  As is further detailed in the Rajcevich DIP Declaration, the Debtors require immediate access to the DIP Facility and to Cash Collateral to continue their oper...
	75. Third, the terms and conditions of the DIP Documents are justified under the circumstances.  The DIP Facility comprises the most favorable source of postpetition financing available to the Debtors, the terms and conditions of the DIP Documents wer...
	76. The Tranche A Participation Election is similar to mechanisms approved by courts in other large and complex chapter 11 cases and reasonable under the circumstances as part of the overall consideration in respect of the DIP Facility.  See, e.g., In...
	77. The Syndication Procedures are likewise similar to mechanisms approved by courts in other large and complex chapter 11 cases and reasonable under the circumstances as part of the overall consideration in respect of the DIP Facility.  See, e.g., In...
	78. The Debtors believe that the terms of the DIP Facility, as set forth in the DIP Facility Agreement, are fair, reasonable, and adequate.  For all these reasons, the Debtors submit that they have satisfied the standard for obtaining postpetition fin...

	C. The Court Should Approve the Proposed Adequate Protection Package.
	79. In addition to the proceeds of the DIP Loans and Notes, the Debtors require use of Cash Collateral for working capital to preserve their business operations and to administer these chapter 11 cases.  Section 363(c) of the Bankruptcy Code governs a...
	80. Section 362(d)(1) provides for adequate protection of interests in property due to the imposition of the Automatic Stay.  E.g., In re Cont’l Airlines, 91 F.3d 553, 556 (3d Cir. 1996) (en banc).  Courts assess the sufficiency of adequate protection...
	81. The Debtors propose to provide the Prepetition Secured Lenders with the Adequate Protection Package, which contemplates a variety of customary adequate protection to protect their interests in the Debtors’ property from any diminution in value of ...
	82. The Debtors likewise propose to provide the Prepetition Secured Lenders with an allowed superpriority administrative expense claim as contemplated by section 507(b) of the Bankruptcy Code, which shall be payable from and have recourse to all DIP C...
	83. The Debtors lastly intend to provide for current cash payment during the chapter 11 cases of all accrued interest in respect of Prepetition Senior Secured Debt under the Prepetition Senior Secured Credit Agreement as such interest becomes due and ...
	84. Moreover, the Debtors submit that no adequate protection other than the Adequate Protection Package is required to be provided in connection with the relief set forth herein.  The Adequate Protection Package was negotiated in good faith and at arm...

	D. The Court Should Authorize the Debtors to Use Cash Collateral.
	85. The Debtors should further be authorized to use Cash Collateral pursuant to section 363(c)(2) of the Bankruptcy Code, which provides, in relevant part, that a debtor:
	86. Section 363(e) of the Bankruptcy Code further provides that “on request of an entity that has an interest in property . . . to be used, sole, or leased by the trustee, the court . . . shall prohibit or condition such use, sale, or lease as is nece...
	87. The Adequate Protection Package is customary and appropriate under the circumstances, and the Court should authorize the Debtors to use the Cash Collateral pursuant to section 363(c) of the Bankruptcy Code.

	E. Payment of the Fees Under the DIP Documents Is Appropriate under the Circumstances.
	88. The Debtors have agreed to pay certain fees of the DIP Secured Parties, including in connection with the Adequate Protection Package, in exchange for their agreement to provide the financing under the DIP Facility.  The terms of and conditions of ...

	F. The Court Should Deem the DIP Secured Parties “Good Faith” Lenders under Section 364(e) of the Bankruptcy Code.
	89. Section 364(e) of the Bankruptcy Code protects a good-faith lender’s right to collect on loans extended to a debtor, and its right in any lien securing those loans, even if the authority of the debtor to obtain such loans or grant such liens is la...
	90. The terms of the DIP Documents are the result of the Debtors’ reasonable and informed determination that the DIP Secured Parties have offered the most favorable terms under the circumstances, and are the only realistically available terms pursuant...

	G. The Court Should Modify the Automatic Stay on a Limited Basis.
	91. The proposed Interim Order provides that the provisions of section 362 of the Bankruptcy Code will be modified to allow the DIP Secured Parties to file any financing statements, security agreements, notices of liens, and other similar instruments ...
	92. Stay modifications of this kind are ordinary and standard features of debtor-in-possession financing arrangements, and, in the Debtors’ business judgment, are fair and reasonable under the circumstances of these chapter 11 cases.  See, e.g., In re...
	J. Failure to Obtain Immediate Interim Access to the DIP Facility Would Cause the Debtors Immediate and Irreparable Harm.
	93. Bankruptcy Rules 4001(b) and 4001(c) provide that a final hearing on a motion to obtain credit pursuant to section 364 of the Bankruptcy Code may not be commenced earlier than fourteen days after the service of such motion.  Upon request, however,...
	94. The Debtors request that the Court hold and conduct a hearing to consider entry of the Interim Order authorizing the Debtors, from entry of the Interim Order until the Final Hearing, to withdraw and borrow funds under the DIP Facility in accordanc...
	REQUEST FOR IMMEDIATE RELIEF
	95. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after the Petition Date “to the extent that relief is necessary to avoid immediate and irreparable harm.”  For the reasons discussed herein and in the First Day Declara...
	WAIVER OF BANKRUPTCY RULE 6004(a) AND 6004(h)
	96. To implement the foregoing successfully, the Debtors seek a waiver of the notice requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h).
	RESERVATION OF RIGHTS
	97. Unless specifically provided herein, and notwithstanding any actions taken hereunder, nothing in this Motion is intended to be, nor should it be construed as (a) an implication or admission as to the validity or priority of any claim or lien again...
	NOTICE
	98. Notice of this Motion has been provided by delivery to the following parties or their counsel, as applicable: (a) the Assistant United States Trustee for the Eastern District of Virginia; (b) the Debtors’ 30 largest unsecured creditors (on a conso...
	NO PRIOR REQUEST
	99. No prior motion for the relief requested herein has been made to this Court or any other court.
	Richmond, Virginia
	Dated: March 13, 2024


	2. Enviva - Interim DIP Order [VE Draft 3.13.24v3] .pdf
	IN THE UNITED STATES BANKRUPTCY COURT FOR the eastern district of virginia Alexandria dIVISION
	(i) authorizing Enviva Inc. (in such capacity, the “DIP Borrower and Issuer”, or the “Company”) to obtain postpetition financing (the “DIP Financing”) pursuant to a multi-tranche, delayed-draw debtor-in-possession credit and note purchase agreement, c...
	(ii) authorizing the Debtors, other than, for the avoidance of doubt, any Excluded Subsidiaries (collectively, the “DIP Guarantors” and, together with the DIP Borrower and Issuer, the “DIP Credit Parties”) to jointly and severally guarantee the DIP Lo...
	(iii) authorizing the DIP Credit Parties, as applicable, to execute, deliver and perform under the DIP Facility Agreement and all other credit documentation related to the DIP Loans and Notes, including, without limitation, as applicable, security agr...
	(iv) authorizing the DIP Credit Parties, as applicable, to issue, incur and guarantee all loans, notes, advances, extensions of credit, financial accommodations, reimbursement obligations, fees and premiums (including, without limitation, commitment f...
	(v) subject and subordinate to the Carve-Out (as defined herein), granting to the DIP Agent, for the benefit of itself and the DIP Secured Parties, allowed superpriority administrative expense claims pursuant to section 364(c)(1) of the Bankruptcy Cod...
	(vi) subject and subordinate to (a) the Carve-Out, (b) the Prepetition Liens solely on the Prepetition Collateral (each as defined herein), and (c) such other security interests and liens as and solely to the extent set forth herein, granting to the D...
	(vii) authorizing the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors (as defined in the DIP Facility Agreement)), to take all commercially reasonable actions to implement and effectuate the terms of this Interim O...
	(viii) (A) waiving the Debtors’ right to surcharge the Prepetition Collateral (as defined herein) and the DIP Collateral (together, the “Collateral”) pursuant to section 506(c) of the Bankruptcy Code and (B) finding that any “equities of the case” exc...
	(ix) determining that the equitable doctrine of “marshaling” and other similar doctrines (A) with respect to the DIP Collateral for the benefit of any party other than the DIP Secured Parties and (B) with respect to any of the Prepetition Collateral (...
	(x) authorizing the Debtors to use proceeds of the DIP Loans and Notes and Cash Collateral solely in accordance with the DIP Documents, including those provisions relating to the use of proceeds in accordance with the Approved Budget (as defined herei...
	(xi) authorizing the Debtors to pay the principal, interest, fees, expenses, reimbursements, and other amounts payable under the DIP Documents as such become earned, due and payable to the extent provided in, and in accordance with, the DIP Documents;
	(xii) subject to the restrictions set forth in the DIP Documents, authorizing the Debtors to use the Prepetition Collateral, including Cash Collateral of the Prepetition Secured Parties under the Prepetition Senior Secured Credit Documents (as defined...
	(xiii) vacating and modifying the Automatic Stay to the extent set forth herein and as necessary to permit the Debtors, the DIP Secured Parties, and the Prepetition Secured Parties to implement and effectuate the terms and provisions of the DIP Docume...
	(xiv) waiving any applicable stay (including under Bankruptcy Rule 6004) and providing for immediate effectiveness of this Interim Order and, upon entry, the Final Order; and
	(xv) scheduling a final hearing (the “Final Hearing”) to consider final approval of the DIP Financing and use of Cash Collateral pursuant to a proposed final order2F  (the “Final Order”), as set forth in the DIP Motion and the DIP Documents filed with...
	A. Petition Date. On March 12, 2024 (the “Petition Date”), each of the Debtors filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code with the United States Bankruptcy Court for the Eastern District of Virginia (the “Court”). On...
	B. Debtors in Possession. The Debtors have continued in the management and operation of their businesses and properties as debtors in possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.
	C. Jurisdiction and Venue.  The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of Reference from the United States District Court for the Eastern District of Virginia, dated August 15, 1984.  This ...
	D. Committee Formation. As of the date hereof, the United States Trustee for the Eastern District of Virginia (the “U.S. Trustee”) has not appointed an official committee of unsecured creditors in these Chapter 11 Cases pursuant to section 1102 of the...
	E. Notice. The Interim Hearing was held pursuant to Bankruptcy Rule 4001(b)(2) and (c)(2). Proper, timely, adequate and sufficient notice of the DIP Motion has been provided in accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Local R...
	F. Cash Collateral. As used herein, the term “Cash Collateral” shall mean all of the Debtors’ cash, wherever located and held, including cash in deposit accounts, that constitutes or will constitute “cash collateral” of any of the Prepetition Secured ...
	G. Debtors’ Stipulations. Subject to the provisions and limitations contained in paragraph 18 hereof (including the Challenge Period, as defined therein), and after consultation with their attorneys and financial advisors, and in exchange for and as ...
	(a) Prepetition Senior Secured Credit Agreement.  Pursuant to that certain Credit Agreement, dated as of April 9, 2015 (as amended, supplemented, restated, amended and restated or otherwise modified prior to the Petition Date, including, without limit...
	(b) Prepetition Senior Secured Debt.  As of the Petition Date, the Prepetition Loan Parties were justly and lawfully indebted and liable to the Prepetition Secured Parties without defense, challenge, objection, claim, counterclaim, or offset of any ki...
	(c) Validity of Prepetition Senior Secured Debt.  The Prepetition Senior Secured Debt constitutes legal, valid, binding, and non-avoidable obligations of the Prepetition Borrowers and Prepetition Senior Secured Guarantors, as applicable, enforceable i...
	(d) Validity, Perfection and Priority of Prepetition Liens.  Pursuant to and in connection with the Prepetition Senior Secured Credit Documents, the Prepetition Loan Parties granted to the Prepetition Agent, for the benefit of the Prepetition Secured ...
	(e) 2026 Senior Notes.  Pursuant to that certain indenture for the 6.5000% senior notes due 2026 (collectively, the “2026 Senior Notes”), dated as of December 9, 2019 (the “2026 Senior Notes Indenture” and, collectively with any other agreements and d...
	(f) 2026 Senior Notes Debt.  The 2026 Senior Notes Issuers and the 2026 Senior Notes Guarantors were justly and lawfully indebted and liable to the 2026 Senior Noteholders in the aggregate principal amount of not less than $750,000,000.00 of the outst...
	(g) Validity of the 2026 Senior Notes Debt. The 2026 Senior Notes Debt constitutes legal, valid, binding, and non-avoidable obligations of the Debtors as applicable in accordance with the 2026 Senior Notes Documents, enforceable in accordance with its...
	(h) Epes Green Bonds. Pursuant to (i) that certain indenture of trust, dated as of July 1, 2022 (the “Epes Green Bonds Indenture”), as supplemented or otherwise modified from time to time, by and between the Industrial Development Authority of Sumter ...
	(i) Epes Green Bonds Debt. Enviva Inc. and the Epes Green Bonds Guarantors were justly and lawfully indebted and liable to the Epes Green Bonds Holders pursuant to the Epes Green Bonds Documents in the aggregate principal and accrued and unpaid intere...
	(j) Validity of the Epes Green Bonds Debt. The Epes Green Bonds Debt constitutes legal, valid, binding, and non-avoidable obligations of the Debtor as applicable in accordance with the Epes Green Bonds Documents, enforceable in accordance with its ter...
	(k) Epes Green Bonds Restricted Cash. During the pendency of the Chapter 11 Cases, the Debtors shall have no right to use the Restricted Cash (as defined in the Epes Green Bonds Indenture) that is held in the Construction Fund (as defined in the Epes ...
	(l) Bond Green Bonds. Pursuant to (i) that certain indenture of trust, dated as of November 1, 2022 (the “Bond Green Bonds Indenture”), as supplemented or otherwise modified from time to time, by and between the Mississippi Business Finance Corporatio...
	(m) Bond Green Bonds Debt. Enviva Inc. and the Bond Green Bonds Guarantors were justly and lawfully indebted and liable to the Bond Green Bonds Holders pursuant to the Bond Green Bonds Documents in the aggregate principal and accrued and unpaid intere...
	(n) Validity of the Bond Green Bonds Debt. The Bond Green Bonds Debt constitutes legal, valid, binding, and non-avoidable obligations of the Debtor as applicable in accordance with the Bond Green Bonds Documents, enforceable in accordance with its ter...
	(o) Bond Green Bonds Restricted Cash. During the pendency of the Chapter 11 Cases, the Debtors shall have no right to use the Restricted Cash (as defined in the Bond Green Bonds Indenture) that is held in the Construction Fund (as defined in the Bond ...
	(p) No Control. None of the Prepetition Secured Parties control (or have in the past controlled) the Debtors or their properties or operations, have authority to determine the manner in which any Debtors’ operations are conducted or are control person...
	(q) No Claims or Causes of Action. No claims or causes of action held by the Debtors or their estates exist against, or with respect to, the Prepetition Secured Parties or the Ad Hoc Group or any of their respective Representatives (as defined herein)...

	H. Findings Regarding the DIP Financing and Use of Cash Collateral. Good and sufficient cause has been shown for the entry of this Interim Order and for authorization of the DIP Credit Parties to obtain financing pursuant to the DIP Documents.
	(a) The Debtors have an immediate and critical need to obtain the DIP Financing and to use Prepetition Collateral (including Prepetition Cash Collateral) and other Cash Collateral in order to, among other things, permit the Debtors to continue the ord...
	(b) The Debtors are unable to obtain financing on more favorable terms from sources other than the DIP Creditors under the DIP Documents and are unable to obtain adequate unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as an ...
	(c) The Debtors continue to collect cash, rents, income, offspring, products, proceeds, and profits generated from the Prepetition Collateral and acquire equipment, inventory and other personal property, all of which, subject to the terms and conditio...
	(d) The Debtors desire to use in their business operations all or a portion of the cash, rents, income, offspring, products, proceeds and profits described in the preceding paragraph that constitute Cash Collateral of the Prepetition Secured Parties u...
	(e) Based on the DIP Motion, Declarations, and the record and other evidence presented to the Court at the Interim Hearing, the terms of the DIP Financing, the terms of the adequate protection granted to the Prepetition Secured Parties as provided in ...
	(f) This Interim Order, the DIP Financing, the Adequate Protection, and the use of the Prepetition Collateral (including Cash Collateral) have been negotiated in good faith and at arm’s length among the DIP Credit Parties, the DIP Secured Parties, and...
	(g) The Prepetition Secured Parties have acted in good faith regarding the DIP Financing and the Debtors’ continued use of the Prepetition Collateral (including Cash Collateral) to fund the administration of the Debtors’ estates and continued operatio...
	(h) The Prepetition Secured Parties are entitled to the Adequate Protection provided in this Interim Order as and to the extent set forth herein pursuant to sections 361, 362, 363 and 364 of the Bankruptcy Code.  Based on the DIP Motion and on the rec...
	(i) The liens, claims and other covenants and payments as set forth in this Interim Order, as well as the protections afforded parties acting in “good faith” under section 363(m) of the Bankruptcy Code are integral, critical and essential components o...
	(j) The Debtors have prepared and delivered to the DIP Secured Parties and their advisors an initial budget attached hereto as Schedule 1 (together with any additional line-item or other detail and supplements as may be provided pursuant to the terms ...
	(k) Each of the Prepetition Secured Parties shall be entitled to all of the rights and benefits of section 552(b) of the Bankruptcy Code, and the “equities of the case” exception under section 552(b) of the Bankruptcy Code shall not apply to the Prepe...

	I. Immediate Entry. Sufficient cause exists for immediate entry of this Interim Order pursuant to Bankruptcy Rules 4001(b)(2) and (c)(2). Absent granting the relief set forth in this Interim Order, the Debtors’ estates will be immediately and irrepara...
	J. Prior Liens; Continuation of Prepetition Liens. Nothing herein shall constitute a finding or ruling by this Court that any Prior Lien (as defined herein) is valid, senior, enforceable, prior, perfected, or non-avoidable. Moreover, nothing herein sh...
	K. Syndication Procedures.  The syndication procedures attached as Exhibit D to the Motion (as amended pursuant to the terms thereof, the “Syndication Procedures”), as well as the notice and instruction form attached as Exhibit E to the Motion (as ame...

	1. Motion Granted. The interim relief sought in the DIP Motion is granted, the interim financing described herein is authorized and approved, and the Debtors’ use of Cash Collateral on an interim basis is authorized, in each case subject to the terms ...
	2. Authorization of the DIP Financing and the DIP Documents.
	(a) The DIP Credit Parties are hereby authorized to execute, deliver, enter into and, as applicable, comply with and perform all of their obligations under the DIP Documents and take such other and further acts as may be necessary, appropriate or desi...
	(b) In furtherance of the foregoing and without further approval of this Court, each DIP Credit Party is authorized and directed to perform all acts, to make, execute and deliver all instruments, certificates, agreements, charges, deeds and documents ...
	(i) the execution and delivery of, and performance under, each of the DIP Documents and one or more amendments, waivers, consents or other modifications to and under the DIP Documents, in each case, in such form as the DIP Credit Parties and the DIP A...
	(ii) the non-refundable payment to the DIP Secured Parties, as the case may be, of all fees, premiums, amount and rights received as consideration under, or in connection with, the DIP Financing under the DIP Documents, including any amendment fees, e...
	(iii) the performance of all other acts required under or in connection with the DIP Documents, including the granting of the DIP Liens and the DIP Superpriority Claims (in each case subject and subordinate to the Carve-Out) and perfection of the DIP ...
	(iv) Proceeds of the DIP Financing and Cash Collateral may be utilized by the DIP Credit Parties for intercompany transfers as and to the extent permitted under the DIP Documents (and also authorized under any order approving the Cash Management Motio...


	3. DIP Obligations. Upon execution and delivery of the DIP Documents, the DIP Documents shall constitute legal, valid, binding and non-avoidable obligations of the DIP Credit Parties, enforceable against each DIP Credit Party and its estate in accorda...
	4. Carve-Out.
	(a) The word “cash” as used in this paragraph shall include all cash, checks, deposit accounts and other cash equivalents.
	(i) For purposes of this Interim Order, “Carve-Out” shall mean the sum of: (a) all fees required to be paid to the Clerk of the Court and all statutory fees required to be paid to the U.S. Trustee under section 1930(a) of title 28 of the United States...
	(ii) For purposes of the foregoing, “Carve-Out Trigger Notice” means a written notice delivered by email (or other electronic means) by the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors) or the Required DIP Credi...
	(iii) On the date of delivery by the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors) of a Carve-Out Trigger Notice in accordance with the terms of this Interim Order (the “Carve-Out Trigger Date”), the Carve-Out T...
	(iv) All funds in the Pre-Carve-Out Trigger Notice Reserve shall be used first to pay the U.S. Trustee Carve-Out, the Chapter 7 Trustee Carve-Out and the Pre-Carve-Out Trigger Fees; second to the Prepetition Secured Parties in accordance with their ri...
	(v) On the Carve-Out Trigger Date, the Carve-Out Trigger Notice shall also constitute (a) a demand to the Debtors as of such date to fund a reserve from all cash on hand (including Cash Collateral) as of such date and any available cash thereafter hel...
	(vi) All funds in the Post-Carve-Out Trigger Notice Reserve shall be used first to pay the Post-Carve-Out Trigger Fees (up to the Post-Trigger Fee Cap); second to pay the U.S. Trustee Carve-Out, the Chapter 7 Trustee Carve-Out and the Pre-Carve-Out Tr...
	(vii) Any payment or reimbursement made on or after the occurrence of the Carve-Out Trigger Date in respect of any Allowed Professional Fees shall permanently reduce the Carve-Out on a dollar-for-dollar basis.
	(viii) The Debtors shall deposit the amounts in the Carve-Out Reserves in full prior to the payment of any DIP Collateral (including Cash Collateral) to the DIP Agent or any DIP Creditor or the payment of any amount to any of the Prepetition Agent or ...
	(ix) The Pre-Carve-Out Trigger Notice Reserve shall be held for the benefit of the U.S. Trustee to pay the U.S. Trustee Carve-Out, the Chapter 7 Trustee (if any) to pay the Chapter 7 Trustee Carve-Out, and the Professionals to pay the Allowed Professi...
	(x) To the extent that the Carve-Out Reserves are not fully funded in accordance with the terms hereof or prove insufficient to satisfy the full amount of the Carve-Out, any cash on hand and any other available cash thereafter held by the Debtors (whe...
	(xi) To the extent permitted by the DIP Documents, and subject to the priorities and rights set forth herein, each of the Prepetition Agent and the DIP Agent shall have a security interest in any residual cash balance remaining in the Carve-Out Reserv...
	(xii) None of the DIP Secured Parties or the Prepetition Secured Parties shall be responsible for the payment or reimbursement of any fees or expenses of any Professional incurred in connection with these Chapter 11 Cases or any Successor Cases.  Noth...


	5. DIP Superpriority Claims. Pursuant to section 364(c)(1) of the Bankruptcy Code, all of the DIP Obligations shall constitute allowed superpriority administrative expense claims against the DIP Credit Parties on a joint and several basis (without the...
	6. DIP Liens. As security for the DIP Obligations, effective and automatically and properly perfected upon the date of this Interim Order and without the necessity of the execution, recordation or filing by the DIP Credit Parties or any of the DIP Sec...
	(a) Liens on Unencumbered Property. Pursuant to section 364(c)(2) of the Bankruptcy Code, a valid, binding, continuing, enforceable, fully perfected first-priority senior security interest (subject and subordinate only to the Carve-Out) in, and lien u...
	(b) Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of the Bankruptcy Code, a valid, binding, continuing, enforceable, fully perfected security interest (subject and subordinate to the Carve-Out) in and lien upon all tangible and in...
	(c) Liens Senior to Certain Other Liens. The DIP Liens shall not be (i) subject or subordinate to or made pari passu with (A) any lien or security interest that is avoided and preserved for the benefit of the Debtors or their estates under section 551...

	7. Protection of DIP Creditors’ and Prepetition Secured Parties’ Rights.
	(a) So long as there are any DIP Obligations outstanding or the DIP Creditors have any outstanding DIP Commitments under the DIP Documents, the Prepetition Secured Parties shall: (i) have no right to and shall take no action to foreclose upon, or reco...
	(b) To the extent any Prepetition Secured Party has possession of any DIP Collateral that is not Prepetition Collateral or has control with respect to any DIP Collateral that is not Prepetition Collateral, or has been noted as a secured party on any c...
	(c) Until the indefeasible repayment in full of the Prepetition Senior Secured Debt (other than contingent indemnification obligations as to which no claim has been asserted), any proceeds of Prepetition Collateral received by any DIP Secured Party or...
	(d) Termination Date.  On the Termination Date (as defined below), (i) all DIP Obligations shall be immediately due and payable and all DIP Commitments will terminate; and (ii) the Prepetition Secured Parties (acting solely with the consent, or at the...
	(e) Rights and Remedies Upon Event of Default. Subject to the limitations set forth herein, upon the occurrence and during the continuation of an Event of Default, notwithstanding the provisions of section 362 of the Bankruptcy Code, without any appli...
	(f) No rights, protections or remedies of the DIP Secured Parties or the Prepetition Secured Parties granted by the provisions of the DIP Documents shall be limited, modified or impaired in any way by: (i) any actual or purported withdrawal of the con...

	8. Limitation on Charging Expenses Against Collateral. Except to the extent of the Carve-Out, no costs or expenses of administration of the Chapter 11 Cases or any Successor Cases or any future proceeding that may result therefrom, including liquidati...
	9. No Marshaling.  In no event shall any of the DIP Secured Parties or the Prepetition Secured Parties be subject to the equitable doctrine of “marshaling” or any similar doctrine with respect to the DIP Collateral, the DIP Obligations, the Prepetitio...
	10. Payments Free and Clear. Any and all payments or proceeds remitted to either the DIP Agent by, through or on behalf of the DIP Secured Parties, or the Prepetition Agent by, through or on behalf of the Prepetition Secured Parties, pursuant to the p...
	11. Use of Cash Collateral. The Debtors are hereby authorized, subject to the terms and conditions of this Interim Order, to use all Cash Collateral in accordance with the DIP Documents and Approved Budget (subject to permitted variances); provided th...
	12. Disposition of DIP Collateral. The DIP Credit Parties shall not sell, transfer, lease, encumber or otherwise dispose of any portion of the DIP Collateral, except as otherwise permitted by the DIP Documents.
	13. Adequate Protection of Prepetition Secured Parties. The Prepetition Secured Parties are entitled, pursuant to sections 361, 362, 363(e), and 507 of the Bankruptcy Code, to adequate protection of their respective interests in the Prepetition Collat...
	(a) Prepetition Senior Secured Adequate Protection Liens. The Prepetition Agent, for itself and for the benefit of the other Prepetition Secured Parties, is hereby granted (effective and perfected upon the date of this Interim Order and without the ne...
	(b) Prepetition Secured Parties’ Section 507(b) Claim. The Prepetition Agent, for itself and for the benefit of the other Prepetition Secured Parties, is hereby granted an allowed superpriority administrative expense claim on account of such Prepetiti...
	(c) Prepetition Secured Parties Adequate Protection Fees and Expenses. As further adequate protection, the DIP Credit Parties shall provide current cash payments of all reasonable and documented prepetition and postpetition fees and expenses of (i) th...
	(d) Prepetition Senior Secured Postpetition Interest Payments.  From and after entry of this Interim Order, the Prepetition Agent, on behalf of the Prepetition Secured Lenders, shall receive current cash payment during the Chapter 11 Cases of all prep...
	(e) Additional Senior Secured Adequate Protection.  The DIP Borrower and Issuer shall provide (x) the Prepetition Agent, for distribution to the Prepetition Secured Lenders (and subject to the applicable confidentiality restrictions in any of the Prep...
	(f) Fees and Expenses of Minority Lender Group.  Subject fully to the provisions of this Section 13(f), the DIP Credit Parties shall provide, as additional adequate protection to the Prepetition Secured Parties, current cash payments of all reasonable...
	(g) Reservation of Rights of Prepetition Secured Parties. The Prepetition Required Lenders (or the Prepetition Agent acting at the direction of the Prepetition Required Lenders) may request further or different adequate protection and the Debtors, the...

	14. Perfection of DIP Liens and Adequate Protection Liens.
	(a) Without in any way limiting the automatically valid and effective perfection of the DIP Liens granted pursuant to paragraph 6 hereof and the Adequate Protection Liens granted pursuant to paragraph 13 hereof, the DIP Secured Parties and the Prepe...
	(b) A certified copy of this Interim Order may, in the discretion of the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors) and/or the Prepetition Agent (acting at the direction of the Prepetition Required Lenders), ...

	15. Preservation of Rights Granted Under this Interim Order.
	(a) Other than the Carve-Out and other claims and liens expressly granted or permitted by this Interim Order, no claim or lien having a priority senior to or pari passu with those granted by this Interim Order to the DIP Secured Parties or the Prepeti...
	(b) Upon an Event of Default, interest, including, where applicable, default interest, shall accrue and be paid as and to the extent set forth in the DIP Facility Agreement. Notwithstanding any order that may be entered dismissing any of the Chapter 1...
	(c) If any or all of the provisions of this Interim Order are hereafter reversed, modified, vacated or stayed, such reversal, modification, vacatur or stay shall not affect: (i) the validity, priority or enforceability of any DIP Obligations or Adequa...
	(d) Except as expressly provided in the DIP Documents, including this Interim Order, the DIP Liens, the DIP Superpriority Claims, the Prepetition Liens, the Adequate Protection Claims, the Adequate Protection Liens, the other Adequate Protection Oblig...

	16. Payment of Fees and Expenses. The DIP Credit Parties are authorized to and shall pay the DIP Fees and Expenses and the Prepetition Secured Parties Adequate Protection Fees and Expenses. Subject to the review procedures set forth in this paragraph ...
	17. Maintenance of Collateral.  The DIP Credit Parties shall continue to maintain and insure the Prepetition Collateral and DIP Collateral in amounts and for the risks, and by the entities, as required under the Prepetition Senior Secured Credit Docum...
	18. Effect of Stipulations on Third Parties. The Debtors’ stipulations, admissions, agreements and releases contained in this Interim Order shall be binding upon the Debtors in all circumstances and for all purposes. The Debtors’ stipulations, admissi...
	19. Release. Subject to entry of the Final Order and the Challenge Period in paragraph 18 hereof, effective as of the date of entry of this Interim Order, each Debtor, on behalf of itself and its respective estate, on its own behalf and on behalf of i...
	20. Limitation on Use of DIP Financing Proceeds and Collateral. Notwithstanding any other provision of this Interim Order or any other order entered by the Court, no portion or proceeds of the DIP Loans and Notes, DIP Collateral, Prepetition Collatera...
	21. Indemnification. The Prepetition Secured Parties and the DIP Secured Parties (solely in their capacities as such and not in any other capacity) have acted in good faith and without negligence, misconduct, or violation of public policy or law, in r...
	22. Letters of Credit. The Debtors and any applicable letter of credit providers, including any Prepetition Secured Parties, are authorized (but not required) to extend, renew or replace any Letters of Credit issued prior to the Petition Date that may...
	23. Interim Order Governs. In the event of any inconsistency between the provisions of this Interim Order, the other DIP Documents (including, but not limited to, with respect to the Adequate Protection Obligations and the Carve-Out) or the Prepetitio...
	24. Binding Effect; Successors and Assigns. The DIP Documents, including all findings herein, shall be binding upon all parties in interest in these Chapter 11 Cases, including, without limitation, the DIP Secured Parties, the Prepetition Secured Part...
	25. No Liability. Nothing in the DIP Documents, the Prepetition Debt Documents or any other documents related to the transactions contemplated hereby shall in any way be construed or interpreted to impose or allow the imposition upon any DIP Secured P...
	26. Limitation of Liability. In determining to extend loans, purchase notes or make other extensions of credit under the DIP Documents, to permit the use of the DIP Collateral or Prepetition Collateral (including Cash Collateral) or in exercising any ...
	27. Master Proof of Claim. None of the Prepetition Secured Parties shall be required to file a proof of claim in the Chapter 11 Cases or any Successor Case in order to assert claims on behalf of itself or other Prepetition Secured Parties for payment ...
	28. Insurance. To the extent that the Prepetition Agent or any other creditor of the Debtors is listed as loss payee under any of the Debtors’ insurance policies, the DIP Agent is also deemed to be the loss payee under such insurance policies (in any ...
	29. Credit Bidding. Subject to the lien priorities set forth herein, (a) the DIP Agent (acting with the consent or at the direction of the Required DIP Creditors), on behalf of itself and the other DIP Secured Parties, shall have the right to credit b...
	30. Treatment of DIP Claims. On the Termination Date, all then outstanding unpaid DIP obligations shall be paid in cash pursuant to the provisions of the DIP Documents, except as expressly set forth in the DIP Documents with respect to any “cashless r...
	31. Equity Participation Election Rights. Any Acceptable Plan of Reorganization (or any other plan of reorganization in the Chapter 11 Cases that provides for equity to be issued pursuant to an equity rights offering or similar arrangement and/or thro...
	32. Effectiveness. Notwithstanding Bankruptcy Rule 4001(a)(3), 6004(h), 6006(d), 7062, or 9014, any Local Rule, or Rule 62(a) of the Federal Rules of Civil Procedure, this Interim Order shall be immediately effective and enforceable upon its entry and...
	33. Headings. Section headings used herein are for convenience only and are not to affect the construction of or to be taken into consideration in interpreting this Interim Order.
	34. Payments Held in Trust. Except as expressly permitted in this Interim Order or the other DIP Documents and except with respect to the DIP Credit Parties, in the event that any person or entity receives any payment on account of a security interest...
	35. Amendments. The DIP Documents may from time to time be amended, restated, amended and restated, supplemented, or otherwise modified, in each case in accordance with the provisions of the DIP Documents governing amendments thereto, by the parties t...
	36. Bankruptcy Rules. The requirements of Bankruptcy Rules 4001, 6003 and 6004, in each case to the extent applicable, are satisfied by the contents of the DIP Motion.
	37. No Third-Party Rights. Except as explicitly provided for herein, this Interim Order does not create any rights for the benefit of any third party, creditor, equity holder or any direct, indirect or incidental beneficiary.
	38. Necessary Action. The Debtors, the DIP Secured Parties and the Prepetition Secured Parties and their agents are authorized to take all reasonable actions as are necessary or appropriate to implement the terms of this Interim Order. In addition, th...
	39. Retention of Jurisdiction. The Court shall retain jurisdiction to enforce the provisions of this Interim Order, and this retention of jurisdiction shall survive the confirmation and consummation of any chapter 11 plan for any one or more of the De...
	40. Final Hearing. The Final Hearing to consider the relief requested in the DIP Motion shall be held on  [], 2024 at [x]:00 [a./p.].m. (prevailing Eastern Time) and any objections or responses to the DIP Motion shall be filed on or prior to [], 2024 ...
	41. Objections. Any party in interest objecting to the relief sought at the Final Hearing shall file with the Court and serve written objections, which objections shall be served upon (a) the Debtors, 7272 Wisconsin Avenue, Suite 1800, Bethesda, MD 20...
	42. For the avoidance of doubt, nothing in this Interim Order shall improve the lien position of any Prepetition Secured Party.
	43. The Debtors shall promptly serve copies of this Interim Order (which shall constitute adequate notice of the Final Hearing) to the parties having been given notice of the Interim Hearing and to any party that has filed a request for notices with t...
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	DEBTOR-IN-POSSESSION CREDIT
	AND NOTE PURCHASE AGREEMENT
	Article I   Definitions
	Section 1.01 Defined Terms
	Section 1.02 Terms Generally
	Section 1.03 Classification of Loans, Notes and Borrowings
	Section 1.04 [Reserved]
	Section 1.05  Divisions
	Section 1.06 [Reserved]
	Section 1.07 Rates
	Section 1.08 Authorization and Issue of Notes

	Article II   The Credits
	Section 2.01 Notes
	(a)
	(i) Initial Notes
	(A) Subject to the Orders, compliance with the procedures and terms set forth in Section 2.03 and the conditions set forth in Section 4.01, the Company will issue and sell to the DIP Notes Creditors and the DIP Notes Creditors will purchase from the C...
	(B) If the applicable conditions set forth in this Agreement have been met, the sale and purchase of the Initial Notes pursuant to paragraph (i) of this Section shall occur on the Closing Date, or such other date agreed by the Company, the Co-Adminis...
	(ii) Delayed Draw Notes.
	(A) Subject to the Orders, compliance with the procedures and terms set forth in Section 2.03 and the conditions set forth in Section 4.02, the Company will issue and sell to the DIP Notes Creditors and each of the DIP Notes Creditors hereby severally...
	(B) If the applicable conditions set forth in this Agreement have been met, the sale and purchase of the Delayed Draw Notes pursuant to paragraph (b)(i) of this Section shall occur on such proposed Delayed Draw Borrowing Date, or such other date agree...
	(C) The DIP Notes Creditors’ obligations hereunder are several and not joint obligations and no DIP Notes Creditor shall have any liability to any Person for the performance or non-performance of any obligation by any other DIP Notes Creditor hereunder.
	(b) Each Note shall be issued as part of a Borrowing consisting of Notes purchased by the DIP Notes Creditors ratably in accordance with their applicable Note Commitments; provided, however, that the failure of any DIP Notes Creditor to purchase any N...
	(c) Subject to Sections 2.08, 2.15 and 2.29, each Borrowing comprised of Notes shall be comprised entirely of ABR Notes or Term SOFR Notes as the Company may request pursuant to Section 2.03 and Section 2.10.
	(d) Sale and Purchase Procedures.
	(i) The sale and purchase of the Notes to be purchased by each DIP Notes Creditor shall occur at the offices of [●], at [1:00 p.m., New York time] (or such other time agreed in writing by the Required DIP Notes Creditors, the Co-Administrative Agents ...
	(ii) At the relevant Closing the Company will cause to be registered in each DIP Notes Creditor’s name (or in the name of its nominee) on the DIP Notes Creditor Register each Initial Note or Delayed Draw Note to be purchased by such DIP Notes Creditor...
	(iii) If at the relevant Closing the Company shall fail to cause any such Note to be registered on the DIP Notes Creditor Register, or any of the conditions specified in Article IV shall not have been satisfied, such DIP Notes Creditor shall, at its e...
	(iv) At the relevant Closing, Initial Notes and Delayed Draw Notes, as applicable, shall be evidenced by electronic book-entry in the DIP Notes Creditor Register maintained by the Registrar and no certificated Notes will be issued.

	Section 2.02 Term Loans
	(a)
	(i) Initial Term Loans. Subject to the Orders, compliance with the procedures and terms set forth in Section 2.03 and the conditions set forth in Section 4.01, the DIP Fronting Creditor and each Specified Initial DIP Creditor, severally, but not joint...
	(ii) Delayed Draw Term Loans. Subject to the Orders, compliance with the procedures and terms set forth in Section 2.03 and the conditions set forth in Section 4.02, each DIP Term Loan Creditor severally, but not jointly, agrees to make to the Company...
	(b) Each Loan shall be made as part of a Borrowing consisting of Loans made by the DIP Term Loan Creditors ratably in accordance with their applicable Term Loan Commitments; provided, however, that the failure of any DIP Term Loan Creditor to make any...
	(c) The aggregate principal amount of the Borrowing comprised of Initial Term Loans shall be in an integral multiple of $1,000,000 and shall not be less than $5,000,000.
	(d) Subject to Sections 2.08, 2.15 and 2.29, each Borrowing of Term Loans shall be comprised entirely of ABR Term Loans or Term SOFR Term Loans as the Company may request pursuant to Section 2.03 and Section 2.10.

	Section 2.03 Procedures
	(a) In order to request a Borrowing, the Company shall provide the Co-Administrative Agents such Borrowing Request and/or Request Notice (a) in the case of a Term SOFR Borrowing, not later than 1:00 p.m., New York City time, three (3) Business Days be...
	(b) All Borrowings shall be made first, with respect to all Tranche A Commitments until all Tranche A Commitments have been fully utilized and, thereafter, with respect to Tranche B Commitments. Borrowings of (a) Initial Term Loans and Initial Notes a...
	(c) On each Delayed Draw Borrowing Date, Borrowings comprised of Delayed Draw Term Loans and Delayed Draw Notes shall be made ratably between Delayed Draw Tranche A Loans and Delayed Draw Tranche A Notes (or Delayed Draw Tranche B Loans and Delayed Dr...

	Section 2.04 Evidence of Debt; Repayment of Loans and Notes
	(a) The Company hereby unconditionally promises to pay to the Co-Administrative Agents for the account of each DIP Creditor the principal amount of each Term Loan and Note of such DIP Creditor as provided in Section 2.11.
	(b) Each DIP Creditor shall maintain in accordance with its usual practice an account or accounts evidencing the indebtedness of the Company to such DIP Creditor resulting from each Term Loan made or Note issued by such DIP Creditor from time to time,...
	(c) Subject to Section 9.04(d) (and, with respect to Notes, Section 10.01), which shall control in all cases, the Co-Administrative Agents shall maintain accounts in which it will record (i) the amount of each Term Loan made or Note issued hereunder, ...
	(d) Subject to Section 9.04(d) (and, with respect to Notes, Section 10.01), which shall control in all cases, the entries made in the accounts maintained pursuant to paragraphs (b) and (c) above shall be prima facie evidence of the existence and amoun...

	Section 2.05 Fees and Premiums
	(a) Undrawn Commitment Premium.  The Company agrees to pay to each DIP Creditor, through the Co-Administrative Agents, on the last Business Day of each month and on the Delayed Draw Commitment Termination Date, a commitment premium (a “Undrawn Commitm...
	(b) Co-Administrative Agents Fees. The Company agrees to pay to the Co-Administrative Agents, for each Co-Administrative Agent’s own account, the fees and payments described in the Administration Fee Letter, on the terms and in the amounts set forth t...
	(c) Fronting Fee. The Company agrees to pay to the Co-Administrative Agents, for the account of the DIP Fronting Creditor, the administrative fee described in the Fronting Fee Letter, on the terms and in the amount set forth therein.
	(d) Upfront Premiums.
	(i) On the Closing Date, the Company agrees to pay the Co-Administrative Agents, for the account of the DIP Fronting Creditor and the Specified Initial DIP Creditors, as applicable, an upfront premium in an amount equal to 4.00% of the aggregate amoun...
	(ii) On the Closing Date, the Company agrees to pay the Co-Administrative Agents, for the account of each DIP Creditor holding Note Commitments as of the Closing Date (other than a Defaulting DIP Creditor), an upfront premium in an amount equal to 4.0...
	(e) Backstop Premium. On the Closing Date, the Company agrees to pay (i) to the Co-Administrative Agents, for the account of (A) the DIP Fronting Creditor, a backstop premium in an amount equal to 3.00% of the aggregate amount of each Commitment Party...
	(f) Exit Premium. On the Plan Effective Date and the Maturity Date, the Company agrees to pay to the Co-Administrative Agents, for the account of each DIP Creditor, an exit premium in an amount equal to 3.00% of the aggregate amount of such DIP Credit...
	(g) All fees, discounts and premiums shall be paid on the dates due, in immediately available funds, to the Co-Administrative Agents for distribution, if and as appropriate, among the DIP Creditors.  The Company and the DIP Creditors agree that the fe...

	Section 2.06 Interest
	(a) Subject to the provisions of Section 2.07, the Term Loans or the Notes comprising each ABR Borrowing shall bear interest (in the case of ABR Term Loans or ABR Notes bearing interest based upon the Prime Rate, computed on the basis of the actual nu...
	(b) Subject to the provisions of Section 2.07, the Term Loans or the Notes comprising each Term SOFR Borrowing shall bear interest (computed on the basis of the actual number of days elapsed over a year of 360 days) at a rate per annum equal to the Te...
	(c) Interest on each Loan and each Note shall be payable by the Company on the Interest Payment Dates applicable to such Loan or such Note except as otherwise provided in this Agreement.  The applicable Alternate Base Rate or Term SOFR for each Intere...

	Section 2.07 Default Interest
	Section 2.08 Alternate Rate of Interest
	(a) Subject to Section 2.29, in the event, and on each occasion, that on the day two (2) Business Days prior to the commencement of any Interest Period for a Term SOFR Borrowing the Co-Administrative Agents shall have determined that Dollar deposits i...
	(b) Subject to Section 2.29, if on or before the first day of any Interest Period for any Term SOFR Borrowing (i) the Co-Administrative Agents determines in good faith that, for any reason, adequate and reasonable means do not exist for determining th...

	Section 2.09 Termination and Reduction of Commitments
	(a) The Initial Term Loan Commitments and Initial Note Commitments shall automatically and permanently terminate upon the making of the Initial Term Loans and/or issuance of the Initial Notes on the Closing Date.
	(b) The Delayed Draw Term Loan Commitment of each applicable DIP Creditor shall be automatically and permanently reduced by the aggregate amount of Delayed Draw Term Loans funded by such DIP Creditor. The remaining Delayed Draw Term Loan Commitment of...
	(c) The Delayed Draw Note Commitment of each applicable DIP Creditor shall be automatically and permanently reduced by the aggregate amount of Delayed Draw Notes purchased by such DIP Creditor. The remaining Delayed Draw Note Commitment of each DIP Cr...

	Section 2.10 Conversion and Continuation of Borrowings
	(i) each conversion or continuation shall be made pro rata among the applicable DIP Creditors in accordance with the respective principal amounts of the Term Loans or the Notes comprising the converted or continued Borrowing;
	(ii) the Interest Periods and Types of any Loans and Notes that have been borrowed or issued on the same date shall at all times be identical, including with respect to any subsequent extensions or conversions thereof;
	(iii) each conversion shall be effected by each DIP Creditor and the Co-Administrative Agents by recording for the account of such DIP Creditor the new Borrowing of such DIP Creditor resulting from such conversion, and accrued interest on any Term SOF...
	(iv) if any Term SOFR Borrowing is converted at a time other than the end of the Interest Period applicable thereto, the Company shall pay, upon demand, any amounts due to the DIP Creditors pursuant to Section 2.16;
	(v) any portion of a Borrowing maturing or required to be repaid in less than one month may not be converted into or continued as a Term SOFR Borrowing;
	(vi) any portion of a Term SOFR Borrowing that cannot be converted into or continued as a Term SOFR Borrowing by reason of the immediately preceding clause shall be automatically converted at the end of the Interest Period in effect for such Borrowing...
	(vii) no Interest Period may be selected for any Term SOFR Borrowing that would end later than the Scheduled Maturity Date occurring on or after the first day of such Interest Period if, after giving effect to such selection, the aggregate outstanding...
	(viii) upon notice to the Company from the Co-Administrative Agents given at the request of the Required DIP Creditors, after the occurrence and during the continuance of a Default or Event of Default, no outstanding Loan or Note may be converted into...

	Section 2.11 Repayment of Borrowings
	Section 2.12 Voluntary Prepayments
	(a) The Company shall have the right at any time and from time to time to prepay any Borrowing, in whole or in part by providing a Prepayment Notice, upon at least three (3) Business Days’ prior written notice in the case of Term SOFR Loans or Term SO...
	(b) Each notice of prepayment shall specify the prepayment date and the principal amount of each Borrowing (or portion thereof) to be prepaid, shall be irrevocable and shall commit the Company to prepay such Borrowing by the amount stated therein on t...

	Section 2.13 Mandatory Prepayments
	(a) Not later than the fifth Business Day following the receipt by the Company or any Restricted Subsidiary (or by any other Person on account of an Asset Sale by the Company or any Restricted Subsidiary) of Net Cash Proceeds in respect of any Asset S...
	(b) In the event that the Company or any Restricted Subsidiary (or any other Person at the direction of the Company or a Restricted Subsidiary) shall receive Net Cash Proceeds from the issuance or incurrence of Indebtedness for money borrowed by the C...
	(c) In the event that the Company or any Restricted Subsidiary (or any other Person at the direction of the Company or a Restricted Subsidiary) shall receive Net Cash Proceeds from any Casualty Event Receipt, the Company shall not later than the secon...
	(d) [reserved].
	(e) Mandatory prepayments under this Section 2.13 shall be applied ratably to all then outstanding Loans and Notes.
	(f) The Company shall deliver to the Co-Administrative Agents, at the time of each prepayment required under this Section 2.13, (i) a certificate signed by a Responsible Officer of the Company setting forth in reasonable detail the calculation of the ...
	(g) [reserved].
	(h) Notwithstanding the foregoing provisions of this Section 2.13, (i) in the case of any mandatory prepayment of the Term Loans and/or the Notes (other than a mandatory prepayment pursuant to Section 2.13(b)), any DIP Term Loan Creditor or any DIP No...

	Section 2.14 Reserve Requirements; Change in Circumstances
	(a) Notwithstanding any other provision of this Agreement, if any Change in Law affecting any DIP Creditor or any lending office of such DIP Creditor’s holding company, if any, shall (i) impose, modify or deem applicable any reserve, special deposit, ...
	(b) If any DIP Creditor shall have determined that any Change in Law regarding any capital or liquidity requirements has or would have the effect of reducing the rate of return on such DIP Creditor’s capital or on the capital of such DIP Creditor’s ho...
	(c) A certificate of a DIP Creditor setting forth in reasonable detail the calculation of the amount or amounts necessary to compensate such DIP Creditor or its holding company, as applicable, as specified in paragraph (a) or (b) above shall be delive...
	(d) Failure or delay on the part of any DIP Creditor to demand compensation pursuant to this Section 2.14 for any increased costs incurred or reduction suffered in amounts received or receivable or reduction in return on capital shall not constitute a...

	Section 2.15 Change in Legality
	(a) Notwithstanding any other provision of this Agreement, if any Change in Law shall make it unlawful for any DIP Creditor to make or maintain any Term SOFR Loan or any Term SOFR Note or to give effect to its obligations as contemplated hereby with r...
	(i) such DIP Creditor may declare that Term SOFR Term Loans and Term SOFR Notes will not thereafter (for the duration of such unlawfulness) be made or purchased, as applicable, by such DIP Creditor hereunder (or be continued for additional Interest Pe...
	(ii) such DIP Creditor may require that all outstanding Term SOFR Term Loans or Term SOFR Notes made or purchased, as applicable, by it be converted to ABR Term Loans or ABR Notes, as applicable, in which event all such Term SOFR Term Loans or Term SO...

	(b) For purposes of this Section 2.15, a notice to the Company by any DIP Creditor shall be effective as to each Term SOFR Loan or each Term SOFR Note made or purchased, as applicable, by such DIP Creditor, if lawful, on the last day of the Interest P...

	Section 2.16 Breakage
	Section 2.17 Pro Rata Treatment
	Section 2.18 Sharing
	Section 2.19 Payments
	(a) The Company shall make each payment (including principal of or interest on any Borrowing or any Fees or other amounts) hereunder and under any other Credit Document not later than 1:00 p.m., New York City time, on the date when due in immediately ...
	(b) Except as otherwise expressly provided herein, whenever any payment (including principal of or interest on any Borrowing or any Fees and Premiums or other amounts) hereunder or under any other Credit Document shall become due, or otherwise would o...
	(c) Unless the Co-Administrative Agents shall have received notice from the Company prior to the date on which any payment is due to the Co-Administrative Agents for the account of any DIP Creditors hereunder that the Company will not make such paymen...
	(d) If a payment (whether as a payment, prepayment or repayment of principal, interest, fees or otherwise; individually and collectively, a “Improper Payment”)) is made by the Co-Administrative Agents (or their Affiliates) in error (as determined by t...
	(e) Each Improper Recipient hereby further agrees that if it receives an Improper Payment from the Co-Administrative Agents (or any of their Affiliates) (x) that is in a different amount than, or on a different date from, that specified in a notice of...
	(f) The Company and each other Credit Party hereby agrees that the receipt by any DIP Creditor of an Improper Payment shall not pay, prepay, repay, discharge or otherwise satisfy any Obligations owed to such DIP Creditor by the Company or any other Cr...
	(g) If any prepayment, repayment or refinancing of all outstanding Term Loans and Notes shall result in the actual or deemed satisfaction and/or indefeasible repayment of any portion of or all Obligations hereunder, and such prepayment, repayment or r...

	Section 2.20 Taxes
	(a) Any and all payments by or on account of any obligation of any Credit Party hereunder or under any other Credit Document shall be made free and clear of and without deduction or withholding for any Taxes except as required by any applicable Law; p...
	(b) Without limiting the provisions of subsection (a) above, the Company shall pay to the relevant Governmental Authority in accordance with applicable law, or at the option of the Co-Administrative Agents timely reimburse it for the payment of, any O...
	(c) Without duplication of Sections 2.20(a) or (b) above, the Company shall indemnify each Recipient within ten (10) days after written demand therefor, for the full amount of any Indemnified Taxes or Other Taxes paid by the Co-Administrative Agents o...
	(d) As soon as practicable after any payment of Indemnified Taxes or Other Taxes by the Company to a Governmental Authority, the Company shall deliver to the Co-Administrative Agents the original or a certified copy of a receipt issued by such Governm...
	(e)  Any DIP Creditor that is entitled to an exemption from or reduction of withholding Tax with respect to payments made under any Credit Document shall deliver to the Company and the Co-Administrative Agents, at the time or times reasonably requeste...
	(i) Without limiting the generality of the foregoing,
	(A) any DIP Creditor that is a U.S. Person shall deliver to the Company and the Co-Administrative Agents on or prior to the date on which such DIP Creditor becomes a DIP Creditor under this Agreement (and from time to time thereafter upon the reasonab...
	(B) any Foreign DIP Creditor shall, to the extent it is legally entitled to do so, deliver to the Company and the Co-Administrative Agents (in such number of copies as shall be requested by the recipient) on or prior to the date on which such Foreign ...
	(C) any Foreign DIP Creditor shall, to the extent it is legally entitled to do so, deliver to the Company and the Co-Administrative Agents (in such number of copies as shall be requested by the recipient) on or prior to the date on which such Foreign ...
	(D) if a payment made to a Recipient under any Credit Document would be subject to U.S. federal withholding Tax imposed by FATCA if such Recipient were to fail to comply with the applicable reporting requirements of FATCA (including those contained in...

	(f) If the Co-Administrative Agents or any DIP Creditor determines, in its discretion, exercised in good faith, that it has received a refund of any Taxes as to which it has been indemnified by an indemnifying party or with respect to which an indemni...
	(g) On or before the date that each of Seaport and Acquiom (or any successor or replacement Co-Administrative Agent) becomes a Co-Administrative Agent hereunder, it shall deliver to the Company two duly executed copies of either (i) IRS Form W-9, or (...
	(h) For purposes of this Section 2.20 the term “applicable Law” includes FATCA.

	Section 2.21 Assignment of Commitments Under Certain Circumstances; Duty to Mitigate
	(a) In the event (i) any DIP Creditor delivers a certificate requesting compensation pursuant to Section 2.14, (ii) any DIP Creditor delivers a notice described in Section 2.15, (iii) the Company is required to pay any additional amount to any DIP Cre...
	(b) If (i) any DIP Creditor shall request compensation under Section 2.14, (ii) any DIP Creditor delivers a notice described in Section 2.15 or (iii) the Company is required to pay any additional amount to any DIP Creditor or any Governmental Authorit...

	Section 2.22 Defaulting DIP Creditor
	(a) Notwithstanding anything to the contrary contained in this Agreement, if any DIP Creditor becomes a Defaulting DIP Creditor, then the following provisions shall apply for so long as such DIP Creditor is a Defaulting DIP Creditor:
	(i) Waivers and Amendments.  Such Defaulting DIP Creditor’s right to approve or object to any amendment, waiver or provide consent with respect to and in accordance with this Agreement shall be restricted as set forth in the definition of Required DIP...
	(ii) Defaulting DIP Creditor Waterfall.  Any payment of principal, interest, fees or other amounts received by the Co-Administrative Agents for the account of such Defaulting DIP Creditor (whether voluntary or mandatory, at maturity, pursuant to Artic...
	(iii) Certain Fees and Premiums
	(b) Defaulting DIP Creditor Cure.  If the Company and the Co-Administrative Agents agree in writing that a DIP Creditor is no longer a Defaulting DIP Creditor, the Co-Administrative Agents will so notify the parties hereto, whereupon as of the effecti...

	Section 2.23 [Reserved]
	Section 2.24 [Reserved]
	Section 2.25 [Reserved].
	Section 2.26 [Reserved]
	Section 2.27 [Reserved].
	Section 2.28 Acknowledgment and Consent to Bail-In of Affected Financial Institutions
	(a) Notwithstanding anything to the contrary in any Credit Document or in any other agreement, arrangement or understanding among any of the parties hereto, each party hereto acknowledges that any liability of any Affected Financial Institution arisin...
	(b) the application of any Write-Down and Conversion Powers by the applicable Resolution Authority to any such liabilities arising hereunder which may be payable to it by any party hereto that is an Affected Financial Institution; and
	(c) the effects of any Bail-in Action on any such liability, including, if applicable:
	(i) a reduction in full or in part or cancellation of any such liability;
	(ii) a conversion of all, or a portion of, such liability into shares or other instruments of ownership in such Affected Financial Institution, its parent company, or a bridge institution that may be issued to it or otherwise conferred on it, and that...
	(iii) the variation of the terms of such liability in connection with the exercise of the write-down and conversion powers of the applicable Resolution Authority.

	Section 2.29 Benchmark Replacement Setting
	(a) Benchmark Replacement.  Notwithstanding anything to the contrary herein or in any other Credit Document, upon the occurrence of a Benchmark Transition Event, then (A) if a Benchmark Replacement is determined in accordance with clause (b) of the de...
	(b) Benchmark Replacement Conforming Changes.  In connection with the use, administration, adoption or implementation of a Benchmark Replacement, the Co-Administrative Agents will have the right to make Conforming Changes from time to time and, notwit...
	(c) Notices; Standards for Decisions and Determinations.  The Co-Administrative Agents will promptly notify the Company and the DIP Creditors of (i) the implementation of any Benchmark Replacement and (ii) the effectiveness of any Conforming Changes i...
	(d) Unavailability of Tenor of Benchmark.  Notwithstanding anything to the contrary herein or in any other Credit Document, at any time (including in connection with the implementation of a Benchmark Replacement), (i) if the then-current Benchmark is ...
	(e) Benchmark Unavailability Period.  Upon the Company’s receipt of notice of the commencement of a Benchmark Unavailability Period, the Company may revoke any pending request for a Term SOFR Borrowing of, conversion to or continuation of Term SOFR Lo...

	Section 2.30 Syndication

	Article III   Representations and Warranties
	Section 3.01 Organization; Powers
	Section 3.02 Authorization
	Section 3.03 Enforceability
	Section 3.04 Governmental Approvals; No Conflicts
	(a) Subject to the entry of the Orders and the terms thereof, no action, consent or approval of, registration or filing with or any other action by any Governmental Authority is or will be required in connection with the execution, delivery or perform...
	(b) Subject to the entry of the Orders and the terms thereof, the Credit Documents will not (i) violate any provision of law, statute, rule or regulation of a Governmental Authority applicable to the Credit Parties (other than violations arising as a ...

	Section 3.05 Financial Statements
	(a) The Company has furnished to the DIP Creditors its consolidated balance sheet and related consolidated statements of operations and cash flows as of and for the fiscal quarter ended September 30, 2023.  Such financial statements present fairly in ...
	(b) The financial projections included in the Initial Budget and any Updated Budget prepared by or on behalf of the Company or any of its representatives and that have been made available to any DIP Creditor in connection with the DIP Facility have be...

	Section 3.06 No Material Adverse Effect
	Section 3.07 Title to Properties; Possession Under Leases
	(a) Subject to the terms of the applicable Orders, the Company and each of the Restricted Subsidiaries has good and marketable title to, or valid leasehold interests in, all its properties and assets, except as could not reasonably be expected to resu...
	(b) As of the Closing Date, the Company has not received any notice of, nor has any knowledge of, any pending or contemplated condemnation proceeding affecting any Real Property material to the business of the Company and the Restricted Subsidiaries.
	(c) As of the Closing Date, neither the Company nor any of the Subsidiaries is obligated under any right of first refusal, option or other contractual right to sell, assign or otherwise dispose of any material Real Property owned in fee by any Credit ...

	Section 3.08 Subsidiaries
	Section 3.09 Litigation; Compliance with Laws
	(a) As of the Closing Date, except for the Chapter 11 Cases and as set forth in Schedule 3.09, there are no actions, suits, investigations or proceedings at law or in equity or by or before any Governmental Authority now pending or, to the knowledge o...
	(b) Neither of the Company nor any of the Restricted Subsidiaries or any of their respective material properties or assets is (i) in violation of, nor will the continued operation of their material properties and assets as currently conducted violate,...

	Section 3.10 No Default
	Section 3.11 Federal Reserve Regulations
	(a) Neither of the Company nor any of the Restricted Subsidiaries is engaged principally, or as one of its important activities, in the business of extending credit for the purpose of buying or carrying Margin Stock.
	(b) No part of the proceeds of any Loan or Note will be used, whether directly or indirectly, and whether immediately, incidentally or ultimately, for any purpose that entails a violation of, or that is inconsistent with, the provisions of the Regulat...

	Section 3.12 Investment Company Act
	Section 3.13 Use of Proceeds
	Section 3.14 Taxes
	Section 3.15 No Material Misstatements
	(a) As of the Closing Date, no written information, report, financial statement, exhibit or schedule furnished by or on behalf of the Company or any other Credit Party to each Co-Administrative Agent or any DIP Creditor in connection with the negotiat...
	(b) As of the Closing Date, to the extent a Beneficial Ownership Certification is required to be delivered pursuant to the Beneficial Ownership Regulation, the information included in such Beneficial Ownership Certification is true and correct in all ...

	Section 3.16 Employee Benefit Plans
	Section 3.17 Environmental Matters
	(a) Except as set forth in Schedule 3.17 or as could not, individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect, (i) the Company and each Restricted Subsidiary is and, within the period of all applicable statu...
	(b) Except as set forth in Schedule 3.17 or as could not, individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect, (i) none of the properties currently owned or operated by or on behalf of the Company or any of ...
	(c) Except as set forth in Schedule 3.17 or as could not, individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect, (i) neither of the Company nor any of the Restricted Subsidiaries is undertaking, and has not co...
	(d) Except as could not, individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect, neither of the Company nor any of the Restricted Subsidiaries has assumed or undertaken, whether by contract, operation of law or...
	(e) Except as otherwise would be subject to applicable privilege, the Company has made available to the Co-Administrative Agents true and correct copies of any material environmental reports, studies or similar documents in the custody or control of t...

	Section 3.18 Insurance
	Section 3.19 Security Documents
	Section 3.20 Real Property
	Section 3.21 [Reserved].
	Section 3.22 [Reserved]
	Section 3.23 Anti-Terrorism Laws
	(a) Neither of the Company nor any of the Restricted Subsidiaries nor any director, officer, agent or employee of any of the Company or any Restricted Subsidiary (in their capacities as such) is in violation of any Anti-Terrorism Law in any material r...
	(b) Neither of the Company nor any of the Restricted Subsidiaries nor any director or officer of the Company or any Restricted Subsidiary acting in any capacity in connection with the Term Loans, the Notes, the Transactions or the other transactions h...
	(i) a Person that is listed in the annex to, or is otherwise subject to the provisions of, Executive Order No. 13224;
	(ii) a Person owned or controlled by, or acting for or on behalf of, any Person that is listed in the annex to, or is otherwise subject to the provisions of, Executive Order No. 13224;
	(iii) a Person that commits, threatens or conspires to commit or supports “terrorism” (as defined in Executive Order No. 13224); or
	(iv) a Person that is named as a “specially designated national” on the most current list published by the United States Treasury Department’s Office of Foreign Asset Control (“OFAC”) at its official website or any replacement website or other replace...
	(c) Neither of the Company nor any of the Restricted Subsidiaries nor any director or officer of the Company or any Restricted Subsidiary (acting in their capacities as such) (i) conducts any business or engages in making or receiving any contribution...
	(d) Neither of the Company nor any of the Subsidiaries nor any director or officer of the Company or any Subsidiary acting in any capacity in connection with the Term Loans, the Notes, the Transactions or the other transactions hereunder is a Sanction...
	(e) The Company has implemented and maintains in effect policies and procedures with the intention to promote and achieve compliance by the Company and the Subsidiaries and their respective directors, officers and employees (in their capacities as suc...

	Section 3.24 Labor Matters
	Section 3.25 Intellectual Property; Licenses, Etc.
	Section 3.26 Anti-Corruption Laws
	Section 3.27 Budget Variance Report
	Section 3.28 Chapter 11 Cases; Orders
	(a) The Chapter 11 Cases were commenced on the Petition Date and sufficient notice thereof was given for (i) the motion seeking approval of the Credit Documents, the Interim Order and Final Order, (ii) the hearing for the entry of the Interim Order an...
	(b) After the entry of the Interim Order, and pursuant to and to the extent permitted in the Orders, as applicable, the Obligations of the Debtors will constitute allowed Superpriority Claims in the Chapter 11 Cases having priority over all administra...
	(c) The Interim Order (with respect to the period on and after entry of the Interim Order and prior to entry of the Final Order) or the Final Order (with respect to the period on and after entry of the Final Order), as the case may be, is in full forc...
	(d) Notwithstanding the provisions of section 362 of the Bankruptcy Code, and subject to the applicable provisions of the Interim Order or the Final Order, as the case may be, upon the Maturity Date (whether by acceleration or otherwise), the Co-Admin...

	Section 3.29 Private Offering by the Company
	Section 3.30 Rule 144A Eligibility
	Section 3.31 No Integration
	Section 3.32 No Broker’s Fees
	Section 3.33 Representation of the DIP Notes Creditors
	(a) Each DIP Notes Creditor represents, for itself, that it is purchasing the Notes to be purchased by it solely for its own account and not as nominee or agent for any other Person and not with a view to, or for offer or sale in connection with, any ...
	(b) Each DIP Notes Creditor further represents, agrees and acknowledges, for itself, that it:
	(i) is knowledgeable, sophisticated and experienced in business and financial matters;
	(ii) has previously invested in Securities similar to the Notes;
	(iii) is able to bear the economic risk of its investment in the Notes and is currently able to afford the complete loss of such investment;
	(iv) is an “accredited investor” as defined in Rule 501(a)(1), (2), (3) or (7) under the Securities Act or an entity in which all of the equity investors are such institutional accredited investors  and/or a “qualified institutional buyer” within the ...
	(v) did not employ any broker or finder in connection with the transactions contemplated in this Agreement;
	(vi) understands that:
	(A) the Notes have not been registered under the Securities Act and are being issued by the Company in transactions exempt from the registration requirements of the Securities Act and the Notes will not be registered under the Securities Act or any st...
	(B) the Notes may not be offered or sold except pursuant to an effective registration statement under the Securities Act or pursuant to an applicable exemption from registration under the Securities Act, subject to the terms relating to the restrictio...
	(vii) further understands that the exemption from registration afforded by Rule 144 and Rule 144A (the provisions of which are known to the DIP Notes Creditor) promulgated under the Securities Act depends on the satisfaction of various conditions, whi...
	(viii) has had access to all information that it believes is necessary, sufficient or appropriate in connection with its purchase of the Notes, has made an independent decision to purchase the Notes based on the information concerning the business and...



	Article IV   Conditions of Lending
	Section 4.01 Conditions to Closing Date
	(a) Credit Agreement and Credit Documents.  The Co-Administrative Agents shall have received counterparts of this Agreement and each other Credit Document (other than any Credit Document to be delivered pursuant to Section 5.15 or Notes to be delivere...
	(b) Representations and Warranties.  The representations and warranties set forth in Article III and in each other Credit Document shall be true and correct in all material respects on and as of the Closing Date (except in the case of any representati...
	(c) Responsible Officer’s Certificate.  The Co-Administrative Agents shall have received a certificate dated as of the Closing Date and executed by a Responsible Officer of each of the Credit Parties, certifying:
	(i) that (A) attached thereto is (1) a true and complete copy of the articles or certificate of incorporation or other comparable organizational document of such Credit Party, certified by the relevant authority of the jurisdiction of organization of ...
	(ii) that attached thereto is a true and complete copy of resolutions or written consents of its equityholders or Board of Directors, as the case may be, authorizing the execution, delivery and performance of this Agreement and the other Credit Docume...
	(iii) as to the incumbency and genuineness of the signature of the officers, directors, managers or other authorized signatories of each Credit Party executing this Agreement and the other Credit Documents to which it is a party; and
	(iv) if requested by a DIP Notes Creditor to the Credit Parties and Co-Administrative Agents prior to the Closing Date, any other matters of fact as such DIP Notes Creditor may reasonably specify to enable such DIP Notes Creditor to determine whether ...

	(d) Closing Certificate.  The Co-Administrative Agents shall have received a customary closing certificate, dated as of the Closing Date and signed by a Responsible Officer of the Company on behalf of each Credit Party, confirming compliance with the ...
	(e) Good Standing Certificate.  The Co-Administrative Agents shall have received a certificate as of a recent date of the good standing (or equivalent) of each of the Credit Parties under the laws of its jurisdiction of organization from the relevant ...
	(f) Legal Opinion. The Co-Administrative Agents shall have received, on behalf of themselves, the Collateral Agent, and the DIP Creditors, the favorable written opinion of Vinson & Elkins LLP, counsel for the Credit Parties in form and substance reaso...
	(g) Security Documents.  The Co-Administrative Agents and the Collateral Agent shall have received, on or before the Closing Date, all documents and instruments, including Uniform Commercial Code financing statements required by Law or reasonably requ...
	(h) [Reserved].
	(i) Material Adverse Effect.  Since the Petition Date, no Material Adverse Effect shall have occurred.
	(j) Fees and Expenses.  (i) The Credit Parties shall have paid all fees, premiums, expenses and other amounts due and payable on the Closing Date to the extent invoiced at least three Business Days prior to such date from any of the Credit Parties to ...
	(k) No Default or Event of Default.  At the time of and immediately after giving effect to the Borrowings of the Initial Term Loans and the Initial Notes on the Closing Date, no Default or Event of Default shall have occurred and be continuing.
	(l) Borrowing Request; Request Notice.  The Co-Administrative Agents shall have received (i) a Borrowing Request with respect to the Initial Term Loans in accordance with Section 2.03(a) and (ii) a Request Notice with respect to the Initial Notes in a...
	(m) PATRIOT Act.  The Co-Administrative Agents and the DIP Creditors shall have received all information with respect to the Credit Parties reasonably requested by such DIP Creditor in writing at least seven Business Days prior to the Closing Date und...
	(n) Lien Searches.  The Co-Administrative Agents shall have received copies of a recent Lien and judgment search in each jurisdiction reasonably requested by the Required DIP Creditors at least five (5) Business Days prior to the Closing Date with res...
	(o) Petition Date.  The Petition Date shall have occurred, and the Company and each other Credit Party as of the Closing Date shall be a debtor and a debtor-in-possession in the Chapter 11 Cases.
	(p) No Dismissal or Conversion.  The Chapter 11 Cases shall not have been dismissed or converted to cases under chapter 7 of the Bankruptcy Code.
	(q) Interim Order.  The Interim Order Entry Date shall have occurred and the Interim Order shall be in full force and effect and shall not have been vacated or reversed, shall not be subject to any stay, and shall not have been modified or amended in ...
	(r) First Day Orders.  All First Day Orders intended to be entered by the Bankruptcy Court at or immediately after the Debtors’ “first day” hearing shall have been entered by the Bankruptcy Court, shall be Approved Bankruptcy Court Orders and shall be...
	(s) Initial Budget.  The Co-Administrative Agents shall have received the Initial Budget.
	(t) No Appointment.  No trustee under chapter 7 or chapter 11 of the Bankruptcy Code or examiner with expanded powers shall have been appointed in any of the Chapter 11 Cases.
	(u) Restructuring Support Agreement.  The Restructuring Support Agreement shall not have been terminated and shall be in full force and effect with no notice of termination, breach, default, event of default, or similar notice having been delivered by...
	(v) Milestones.  All applicable Milestones designated for satisfaction prior to the Closing Date shall have been accomplished in accordance with the terms herein (unless waived or extended by the requisite parties in accordance with the Restructuring ...
	(w) Purchase Permitted By Applicable Law, Etc.  On the Closing Date, or on any other date on which Initial Notes are actually purchased and issued hereunder, each DIP Notes Creditor’s purchase of Initial Notes shall (a) be permitted by the laws and re...

	Section 4.02 Conditions to a Delayed Draw Borrowing Date
	(a) Closing Date; Delayed Draw Commitment Termination Date. The Closing Date shall have occurred and the Delayed Draw Borrowing Date shall not occur after the Delayed Draw Commitment Termination Date.
	(b) Borrowing Request; Request Notice. The Co-Administrative Agents and the DIP Creditors shall have received (i) a Borrowing Request with respect to the Delayed Draw Term Loans in accordance with Section 2.03(a) and (ii) a Request Notice with respect...
	(c) Representations and Warranties.  The representations and warranties set forth in Article III and each other Credit Document shall be true and correct in all material respects on and as of the Delayed Draw Borrowing Date (except in the case of any ...
	(d) No Default or Event of Default. At the time of and immediately after giving effect to the Borrowing of the Delayed Draw Term Loans and/or the Delayed Draw Notes, no Default or Event of Default shall have occurred and be continuing or would result ...
	(e) Final Order.  The Final Order Entry Date shall have occurred at least three (3) Business Days prior to the Delayed Draw Borrowing Date (or such earlier date to which the Required DIP Creditors may agree), and the Final Order shall be in full force...
	(f) Second Day Orders.  All other material “second day orders” intended to be entered on or prior to the Final Order Entry Date and any order establishing material procedures for the administration of the Chapter 11 Cases, shall have been entered by t...
	(g) Restructuring Support Agreement.  The Restructuring Support Agreement shall not have been terminated and shall be in full force and effect with no notice of termination, breach, default, event of default, or similar notice having been delivered by...
	(h) Perfection.  The Collateral Agent, for the benefit of the Secured Parties, shall have valid, binding, enforceable, non-avoidable, and automatically and fully and perfected Liens on, and security interests, in the Collateral, in each case, having t...
	(i) No Dismissal or Conversion.  The Chapter 11 Cases shall not have been dismissed or converted to cases under chapter 7 of the Bankruptcy Code.
	(j) No Appointment.  No trustee under chapter 7 or chapter 11 of the Bankruptcy Code or examiner with expanded powers shall have been appointed in any of the Chapter 11 Cases.
	(k) Budgets.  The Co-Administrative Agents and the Specified Ad Hoc Group Advisors shall have received (i) an Updated Budget for the most recent 13-week period for which an Updated Budget shall have been required to be delivered pursuant to Section 5....
	(l) Milestones.  All applicable Milestones designated for satisfaction prior to the Delayed Draw Borrowing Date shall have been accomplished in accordance with the terms herein (unless waived or extended by the requisite parties in accordance with the...
	(m) Purchase Permitted By Applicable Law, Etc.  On the Delayed Draw Notes Closing Date, each DIP Notes Creditor’s purchase of Delayed Draw Notes shall (a) be permitted by the laws and regulations of each jurisdiction to which such DIP Notes Creditor i...
	(n) Fronting Arrangement.  All Initial Term Loans and Delayed Draw Term Loan Commitments (other than any Initial Term Loans and Delayed Draw Term Loan Commitments held by the Specified Initial DIP Creditors) shall have been assigned from the DIP Front...


	Article V   Affirmative Covenants
	Section 5.01 Existence; Compliance with Laws; Businesses and Properties
	(a) Except, in each case, where the failure to do so could not reasonably be expected to result in a Material Adverse Effect, (i) do or cause to be done all things necessary to obtain, preserve, renew, extend and keep in full force and effect the righ...
	(b) Except, in each case, where the failure to do so could not reasonably be expected to result in a Material Adverse Effect, comply with all applicable laws, rules, regulations and orders, including, without limitation, applicable laws, rules, regula...
	(c) Maintain in effect the policies and procedures with respect to Sanctions and Anti-Terrorism Laws specified in Section 3.23(e).

	Section 5.02 Insurance
	(a) To the extent commercially reasonably available, maintain such insurance, to such extent and against such risks, including fire and other risks insured against by extended coverage, as is customary with companies in the same or similar businesses ...
	(b) Subject to the provisions of Section 5.15 and other than as may be contemplated by the Interim Order or the Final Order, as applicable, cause all such policies covering any Collateral to be endorsed or otherwise amended to include a customary lend...

	Section 5.03 Taxes
	Section 5.04 Financial Statements, Reports, etc.
	(a) Furnish to the Co-Administrative Agents, which shall furnish to the DIP Creditors in accordance with Section 9.01:
	(i) within (x) 180 days after the end of the fiscal year ended December 31, 2023, (y) 90 days after the end of each other fiscal year, the Company’s consolidated balance sheet and related statements of income, partners’ equity and cash flows showing t...
	(ii) within 60 days (or, solely with respect to the fiscal quarter ending March 31, 2024, 90 days) after the end of each fiscal quarter (other than the final fiscal quarter of any fiscal year) (commencing with the fiscal quarter ending March 31, 2024)...
	(iii) [reserved];
	(iv) as soon as available, and in any event within 45 days after the end of each fiscal month of each fiscal year (other than any fiscal month that is also a fiscal quarter-end) (commencing with the fiscal month ending April 30, 2024), its monthly ope...
	(v) promptly after the request by any Co-Administrative Agent or any DIP Creditor, all documentation and other information that such Co-Administrative Agent or such DIP Creditor reasonably requests in order to comply with its ongoing obligations under...
	(vi) promptly after the occurrence thereof, notice of any change in the information provided in the mostly recently delivered Beneficial Ownership Certification (if any) that would result in a change to the list of beneficial owners identified in part...
	(vii) [reserved]; and
	(viii) promptly, from time to time, such other information regarding the operations, business affairs and financial condition of the Company or any Restricted Subsidiary, or compliance with the terms of any Credit Document, as the Co-Administrative Ag...

	(b) [Reserved].
	(c) The financial statements delivered pursuant to Section 5.04(a)(i), (ii) and (iv) above shall be accompanied by a Compliance Certificate.

	Section 5.05 Litigation and Other Notices
	(a) (i) any Event of Default or Default, specifying the nature and extent thereof and the corrective action (if any) taken or proposed to be taken with respect thereto or (ii) any material breach of, or default under, the Restructuring Support Agreeme...
	(b) the filing or commencement of any action, investigation, enforcement action, suit or proceeding, whether at law or in equity or by or before any Governmental Authority, against the Company or any Restricted Subsidiary, that could reasonably be exp...
	(c) any development that has resulted in, or could reasonably be expected to result in, a Material Adverse Effect.

	Section 5.06 Information Regarding Collateral
	Section 5.07 Maintaining Records; Access to Properties and Inspections
	Section 5.08 Use of Proceeds
	Section 5.09 Other Business and Financial Information
	(a) to the Specified Ad Hoc Group Advisors and the Co-Administrative Agents and each member of the Ad Hoc Group that is a Private-Side DIP Creditor, not later than 5:00 p.m. on every fourth Friday occurring after the Petition Date (each, an “Updated B...

	Section 5.10 Employee Benefits
	Section 5.11 Compliance with Environmental Laws
	Section 5.12 Preparation of Environmental Reports
	Section 5.13 Further Assurances; Additional Guarantees and Collateral
	(a) Execute any and all further documents, financing statements, agreements and instruments, and take all further action (including filing Uniform Commercial Code and other financing statements, and (at the request of the Required DIP Creditors) Mortg...
	(b) [reserved].
	(c) In the event that  any Person becomes a Subsidiary (other than an Excluded Subsidiary) of the Company, after the Closing Date, the Company shall (a) within 5 days after such event (or such longer period of time reasonably acceptable to the Collate...
	(d) In the event that any Credit Party acquires any Real Property, then the Company shall, or shall cause such Subsidiary to, within 30 days of request made by the Collateral Agent (acting on the written instructions of the Required DIP Creditors)  (o...

	Section 5.14 [Reserved]
	Section 5.15  Certain Post-Closing Obligations
	Section 5.16 Certain Bankruptcy Matters (Compliance with Orders)
	(a) after entry thereof, with all of the requirements and obligations set forth in the Orders, as each such order is amended and in effect from time to time in accordance with this Agreement;
	(b) after entry thereof, with each order of the type referred to in clause (b) of the definition of “Approved Bankruptcy Court Order”, as each such order is amended and in effect in accordance with this Agreement (including, for the avoidance of doubt...
	(c) after entry thereof, the First Day Orders (to the extent not covered by clause (a) or (b) above) and the orders approving the Debtors’ “second day” relief, as each such order is amended and in effect in accordance with this Agreement (including, f...

	Section 5.17 Bankruptcy Notices
	(a) The Company will furnish to Davis Polk (for delivery to the Co-Administrative Agents and to each DIP Creditor), to the extent reasonably practicable, prior to filing with the Bankruptcy Court, the Final Order and all other proposed orders and plea...
	(b) The Company will furnish to Davis Polk all other filings, motions, pleadings, other papers and notices to be filed with the Bankruptcy Court that are required to be furnished to any Specified Ad Hoc Group Advisor pursuant to the Restructuring Supp...
	(c) The Company will furnish to the Specified Ad Hoc Group Advisors upon request copies of any informational packages provided to potential bidders, draft agency agreements, purchase agreements, status reports and updated information related to the sa...

	Section 5.18 Certain Case Milestones
	Section 5.19 Conference Calls
	(a) The Company (including the Chief Executive Officer of the Company or, as reasonably acceptable to the Required DIP Creditors, at least one other senior member of the Company’s management team) shall, and shall cause its financial advisors to, part...
	(b) The Company shall cause its financial advisors to participate in a teleconference with members of the Ad Hoc Group and the Specified Ad Hoc Group Advisors at reasonable times to be mutually and reasonably agreed from time to time (and no less freq...
	(c) Any member of the Ad Hoc Group that is a Private-Side DIP Creditor may, upon request, participate in any teleconference pursuant to this Section 5.19 and any member of the Ad-Hoc Group that is a Private-Side DIP Creditor who decides to so particip...

	Section 5.20 Priority of Liens and Claims
	Section 5.21 Maintenance of Ratings

	Article VI   Negative Covenants
	Section 6.01 Indebtedness
	(a) Indebtedness existing on the Petition Date (other than any Prepetition Indebtedness) that is set forth on Schedule 6.01 (but no refinancing thereof);
	(b) Indebtedness created hereunder and under the other Credit Documents;
	(c) intercompany Indebtedness of the Company and the Restricted Subsidiaries to the extent permitted by Sections 6.04(a)(i), (a)(ii), (b), or (p); provided that such Indebtedness shall be unsecured and, if owed by a Credit Party to a Person other than...
	(d) Indebtedness of the Company or any Restricted Subsidiary incurred in the ordinary course of business to finance the acquisition, construction or improvement of any fixed or capital assets, and extensions, renewals and replacements of any such Inde...
	(e) Capital Lease Obligations and Synthetic Lease Obligations incurred in the ordinary course of business in an aggregate principal amount, when combined with the aggregate principal amount of all Indebtedness outstanding under Section 6.01(d) and thi...
	(f) Indebtedness owed to (including obligations in respect of letters of credit for the benefit of) any Person providing worker’s compensation, health, disability or other employee benefits or property, casualty or liability insurance pursuant to reim...
	(g) Prepetition Indebtedness in an aggregate outstanding principal amount not to exceed the aggregate principal amount outstanding on the Petition Date;
	(h) Indebtedness providing for the re-issuance, replacement or extension of the Specified Letters of Credit (with respect to each Specified Letter of Credit in a face amount not to exceed the face amount thereof as of the Petition Date) and the cash c...
	(i) the Guarantee by any Credit Party of Indebtedness of any other Credit Party that was permitted to be incurred by another provision of this Section 6.01; provided that if the Indebtedness being guaranteed is subordinated to the Obligations, then th...
	(j) [reserved];
	(k) Indebtedness (i) arising from the honoring by a bank or other financial institution of a check, draft, payment order or other debit drawn, presented or issued against insufficient funds in the ordinary course of business, provided that if such Ind...
	(l) [reserved];
	(m) [reserved];
	(n) [reserved];
	(o) [reserved];
	(p) Indebtedness consisting of the financing of insurance premiums in the ordinary course of business;
	(q) cash management Obligations and other Indebtedness in respect of netting services, automatic clearing house arrangements, employees’ credit or purchase cards, overdraft protections and similar arrangements in each case incurred in the ordinary cou...
	(r) other Indebtedness of the Company or the Restricted Subsidiaries in an aggregate principal amount not to exceed $1,000,000 at any time.

	Section 6.02 Liens
	(a) Liens on property or assets of the Company and its Restricted Subsidiaries existing on the Petition Date and set forth on Schedule 6.02; provided that such Liens shall secure only those obligations which they secure on the Petition Date;
	(b) any Lien created under the Credit Documents;
	(c) [reserved];
	(d) Liens for Taxes not yet due or which are being contested in compliance with Section 5.03;
	(e) carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s, landlord’s or other like Liens arising in the ordinary course of business and securing obligations that are not overdue for a period of more than 45 days or which are being contest...
	(f) pledges and deposits made in connection with worker’s compensation, unemployment insurance and other social security laws or regulations;
	(g) Liens or deposits to secure the performance of bids, trade contracts (other than for borrowed money), leases (other than Capital Lease Obligations), statutory obligations, surety and appeal bonds, performance bonds and other obligations of a like ...
	(h) subject to the facts and conditions as set forth in clause (4) of the certificate delivered pursuant to Section 4.02(l), (i) zoning restrictions, building and land use laws, ordinances, orders, decrees, restrictions or any other conditions imposed...
	(i) purchase money security interests in real property, improvements thereto or equipment hereafter acquired (or, in the case of improvements, constructed) by the Company or any Restricted Subsidiary and Liens in respect of Capital Lease Obligations a...
	(j) judgment Liens securing judgments not constituting an Event of Default under Article VII or securing appeal or other bonds relating to such judgments;
	(k) [reserved];
	(l) Liens and customary rights of set-off, revocation, refund or chargeback and similar rights under deposit, disbursement, concentration, cash or treasury management or similar agreements or under the Uniform Commercial Code or other applicable law i...
	(m) Liens on cash collateral in an amount not to exceed $1,500,000 to secure obligations with respect to the Specified Letters of Credit and/or the underlying obligations with respect to the Specified Letters of Credit;
	(n) Liens arising solely from precautionary Uniform Commercial Code financing statement filings with respect to operating leases or consignment arrangements;
	(o) any interest or title of a lessor under any operating lease entered into by the Company or any Subsidiary in the ordinary course of its business and covering only the assets so leased;
	(p) Liens in favor of a Governmental Authority arising in connection with any condemnation or eminent domain proceeding by such Governmental Authority which does not otherwise constitute a Default or Event of Default;
	(q) security deposits paid to landlords in the ordinary course of business securing leases and subleases permitted hereunder;
	(r) Liens arising out of conditional sale, title retention, consignment or similar arrangements for the sale of goods entered into by the Company or any Restricted Subsidiary (as purchaser or consignee);
	(s) Liens in favor of customs and revenue authorities arising as a matter of law to secure payment of customs duties in connection with the important of goods;
	(t) Liens encumbering reasonable customary initial deposits and margin deposits and similar Liens attaching to commodity trading accounts or other brokerage accounts incurred in the ordinary course of business and not for speculative purposes;
	(u) Liens or pledges of deposits of cash or cash equivalents securing deductibles, self-insurance, co-payment, co-insurance, retentions or similar obligations to providers of property, casualty or liability insurance in the ordinary course of business;
	(v) any interest or title of a lessor or sublessor under any lease of real estate not prohibited hereunder pursuant to which any Credit Party has a leasehold interest;
	(w) [reserved];
	(x) [reserved];
	(y) Liens in favor of providers of Indebtedness on the escrowed proceeds of such Indebtedness that are subject to an escrow or similar arrangement and Liens on cash deposited in an account along with such escrowed proceeds to pre-fund the payment of i...
	(z) other Liens securing liabilities permitted hereunder in an aggregate amount not to exceed $1,000,000 at any time;
	(aa) Liens on Equity Interests in a joint venture securing obligations of such joint venture so long as the assets of such joint venture do not constitute Collateral; and
	(bb) Liens granted pursuant to any Order (including Liens granted to provide adequate protection and the Carve Out).

	Section 6.03 Sale and Lease-Back Transactions
	Section 6.04 Investments
	(a) (i) Investments in Credit Parties, (ii) Investments by Restricted Subsidiaries that are not Credit Parties in other Restricted Subsidiaries that are not Credit Parties and (iii) Investments existing on the Closing Date that are described on Schedu...
	(b) Investments by Credit Parties in Restricted Subsidiaries that are not Credit Parties (i)  up to an amount which, when added to all such Investments made pursuant to this clause (i), would not exceed $100,000 or (ii) for the purpose of funding oper...
	(c) Permitted Investments;
	(d) Investments in EWH JV, including payments made on behalf of EWH JV, as contemplated by and in a manner consistent with the then applicable Approved Budget subject to any variance which does not violate Section 6.12;
	(e) any guarantees by the Company and the Restricted Subsidiaries of the operating or commercial obligations (to the extent not constituting Indebtedness) of the Company or any Credit Party incurred in the ordinary course of business;
	(f) Investments consisting of extensions of credit in the nature of accounts receivable or notes receivable arising from the granting of trade credit in the ordinary course of business, and investments received in satisfaction or partial satisfaction ...
	(g) [reserved];
	(h) [reserved];
	(i) (i) Investments received in connection with the bankruptcy or reorganization of, or settlement of delinquent accounts and disputes with, customers and suppliers, in each case in the ordinary course of business, (ii) Investments by the Company and ...
	(j) [reserved];
	(k) to the extent not prohibited by applicable law, loans and advances to officers, directors, managers, consultants and employees of the Company or its Subsidiaries in an aggregate amount not to exceed $50,000 at any time for travel, entertainment, r...
	(l) Investments in the form of seller “take-back” notes and other non-cash consideration in connection with a Disposition permitted by Section 6.05;
	(m) [reserved];
	(n) [reserved];
	(o) [reserved]; and
	(p) in addition to Investments permitted by paragraphs (a) through (o) above, other Investments by the Company or any Restricted Subsidiary up to an amount which, when added to all such Investments made pursuant to this Section 6.04(p) then outstandin...

	Section 6.05 Mergers, Consolidations and Sales of Assets
	(a) Merge into or consolidate with any other Person, or permit any other Person to merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one transaction or in a series of transactions) all or substantially all of the ...
	(b) Make any Disposition or a Restricted Payment permitted by Section 6.06(a)), except:
	(i) Dispositions of damaged, obsolete, surplus or worn out property, or property no longer used or useful in the business, whether now owned or hereafter acquired, in the ordinary course of business;
	(ii) Dispositions of inventory, goods held for sale, cash and Permitted Investments in the ordinary course of business;
	(iii) licensing, sublicensing, abandonment or other Dispositions of intellectual property rights in the ordinary course of business; provided that no such Disposition of intellectual property may be made by the Company or any Restricted Subsidiary tha...
	(iv) Dispositions of property (other than Equity Interests or all or substantially all of the assets of the Company or a Restricted Subsidiary) to the extent that (i) such property is exchanged for credit against the purchase price of similar replacem...
	(v) the sale or other transfer of products, services or accounts receivable in the ordinary course of business;
	(vi) Dispositions of property among the Credit Parties in the ordinary course of business;
	(vii) leases and subleases of property and real property and licenses and sublicenses thereof, in each case in the ordinary course of business;
	(viii) [reserved];
	(ix) Dispositions by Restricted Subsidiaries that are not Credit Parties to (a) other Restricted Subsidiaries that are not Credit Parties or (b) Credit Parties, in each case, in the ordinary course of business;
	(x) the sale or discount without recourse of accounts receivable in connection with the compromise or collection thereof;
	(xi) leases of real property owned in fee that do not interfere in any material respect with the business of the Company or the applicable Restricted Subsidiary conducted at such location;
	(xii) any condemnation or eminent domain proceedings affecting real property;
	(xiii) trade-ins to vendors;
	(xiv) [reserved];
	(xv) transfers of property subject to any settlement of, or payment in respect of, any property or casualty insurance claim;
	(xvi) [reserved];
	(xvii) granting of easements, rights-of-way, permits, licenses, restrictions or the like with respect to Real Property, in each case, which do not interfere in any material respect with the ordinary course of business of the Company and the Restricted...
	(xviii) Dispositions by the Company and any Restricted Subsidiary not otherwise permitted under this Section 6.05; provided that (1) (x) both immediately before and after the time on which the definitive agreements for such Disposition are entered int...


	Section 6.06 Restricted Payments; Restrictive Agreements
	(a) Make any Restricted Payment; provided that:
	(i) each Restricted Subsidiary may make Restricted Payments to any other Restricted Subsidiary, or any other Person that owns a direct Equity Interest in such Restricted Subsidiary, ratably according to their respective holdings of the type, class or ...

	(b) Make or offer to make any optional or voluntary payment, prepayment, repurchase or redemption of or otherwise optionally or voluntarily defease or segregate funds with respect to Prepetition Indebtedness or Subordinated Indebtedness other than (A)...
	(c) Enter into, incur or permit to exist any agreement or other arrangement that prohibits, restricts or imposes any condition upon (i) the ability of the Company or any Credit Party to create, incur or permit to exist any Lien upon any of its propert...

	Section 6.07 Transactions with Affiliates
	Section 6.08 Business of the Company and Restricted Subsidiaries
	Section 6.09 Amendment to Other Indebtedness; Organizational Documents; Assignment of Drax Contract; Payment of Other Indebtedness
	Section 6.10 Liquidity Covenant
	Section 6.11 Fiscal Year
	Section 6.12 Budget Variance Covenant
	Section 6.13 Additional Bankruptcy Matters; DIP Funding Account
	(a) assert, join, investigate, support or prosecute any claim or cause of action against any of the Secured Parties (in their capacities as such), unless such claim or cause of action is in connection with the enforcement of the Credit Documents again...
	(b) reject or assume any obligations that arose prior to the Petition Date;
	(c) subject to the terms of the Orders, object to, contest, delay, prevent or interfere with in any material manner the exercise of rights and remedies by the Co-Administrative Agents, the Collateral Agent or the DIP Creditors with respect to the Coll...
	(d) directly or indirectly transfer or allow to be transferred any amounts from the DIP Funding Account during any calendar week to (i) any account subject to the control of the Prepetition Agent, (ii) any account which receives payment of accounts re...

	Section 6.14 Additional Subsidiaries
	Section 6.15 Executive Compensation
	Section 6.16 Subrogation

	Article VII   Events of Default
	(a) any representation or warranty made or deemed made in or in connection with any Credit Document or the borrowings or the issuances hereunder, or any representation, warranty, statement or information contained in any certificate or financial state...
	(b) default shall be made in the payment of any principal of any Loan or any Note when and as the same shall become due and payable, whether at the due date thereof or at a date fixed for prepayment thereof or by acceleration thereof or otherwise;
	(c) default shall be made in the payment of (i) any interest on any Loan or any Note when and as the same shall become due and payable, and such default shall continue unremedied for a period of three (3) Business Days or (ii) any Fee or any other amo...
	(d) default shall be made in the due observance or performance by the Company or any Restricted Subsidiary of any covenant, condition or agreement contained in Section 5.01(a), 5.04(a)(i), (ii) or (iv), 5.05, 5.08, 5.09, 5.15 5.16, 5.18, 5.19, 5.20 or...
	(e) default shall be made in the due observance or performance by the Company or any Restricted Subsidiary of any covenant, condition or agreement contained in any Credit Document (other than those specified in clause (b), (c) or (d) above) and such d...
	(f) (i) the Company or any Restricted Subsidiary shall fail to pay any principal or interest, regardless of amount, due in respect of any Material Indebtedness (other than Prepetition Indebtedness), when and as the same shall become due and payable (a...
	(g) other than in connection with the Chapter 11 Cases, an involuntary proceeding shall be commenced or an involuntary petition shall be filed in a court of competent jurisdiction seeking (i) relief in respect of the Company or any Restricted Subsidia...
	(h) other than in connection with the Chapter 11 Cases, the Company or any Restricted Subsidiary that is not a Debtor shall (i) voluntarily commence any proceeding or file any petition seeking relief under the Bankruptcy Code or any other Debtor Relie...
	(i) except for any order fixing the amount of any claim in the Chapter 11 Cases, one or more judgments shall be rendered against the Company or any Restricted Subsidiary and the same shall remain undischarged for a period of 60 consecutive days during...
	(j) an ERISA Event shall have occurred that when taken together with all other such ERISA Events, resulted or could reasonably be expected to result in liability of any Credit Party or their respective ERISA Affiliates in an aggregate amount exceeding...
	(k) any Guarantee under the Guarantee and Collateral Agreement for any reason shall cease to be in full force and effect (other than in accordance with its terms), or any Guarantor shall deny in writing that it has any further liability under the Guar...
	(l) any security interest purported to be created by any Security Document or the Order shall cease to be, or shall be asserted by any Credit Party not to be, a valid, perfected, first priority (except as otherwise expressly provided in this Agreement...
	(m) there shall have occurred a Change in Control;
	(n) there shall have occurred any amendment, supplement, waiver or other modification or change of or to the Bylaws in any manner if the effect thereof, taken as a whole, is materially adverse to the interests of the DIP Creditors in their capacities ...
	(o) The occurrence of any one or more of the following events:
	(i) the Bankruptcy Court shall enter an order dismissing any of the Chapter 11 Cases, converting any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, which order, in each case, has not been reversed, stayed, or vacated within ...
	(ii) a trustee or a responsible officer having expanded powers (beyond those set forth under sections 1106(a)(3) and (4) of the Bankruptcy Code under Bankruptcy Code section 1104 (other than a fee examiner), or any similar person is appointed or elect...
	(iii) (A) the Bankruptcy Court shall enter an order, or any Credit Party (or any Subsidiary thereof) shall file an application, motion or other pleading seeking entry of an order, staying, reversing, amending, supplementing, vacating or otherwise modi...
	(iv) the Bankruptcy Court shall enter an order in any of the Chapter 11 Cases confirming a Chapter 11 Plan that is not an Acceptable Plan of Reorganization;
	(v) (A) the Bankruptcy Court shall enter an order in any of the Chapter 11 Cases denying or terminating use of Cash Collateral by the Credit Parties that are Debtors; (B) the termination of the right of any Credit Party that is a Debtor to use any Cas...
	(vi) any of the Credit Parties or any of their Subsidiaries shall commence, join in, assist, support or otherwise participate as an adverse party in any suit or other proceeding against the Co-Administrative Agents, Collateral Agent or the DIP Credito...
	(vii) the Bankruptcy Court shall enter an order in any of the Chapter 11 Cases (other than the Cash Management Order and any Approved Bankruptcy Court Order) granting authority to use Cash Collateral or to obtain financing under section 364 of the Ban...
	(viii) the Bankruptcy Court shall enter an order in any of the Chapter 11 Cases (other than any Approved Bankruptcy Court Order) granting adequate protection to any other Person (which, for the avoidance of doubt, shall not apply to any payments made ...
	(ix) the filing or support of any pleading by any Credit Party (or any of its Restricted Subsidiaries) seeking, or otherwise consenting to, any of the matters set forth in clauses (i) through (viii) above otherwise seeking relief that, if granted, cou...
	(x) other than as permitted by the Orders or any other Approved Bankruptcy Court Order, the Bankruptcy Court shall enter an order granting any superpriority administrative expense claim (other than the Carve-Out) in the Chapter 11 Cases pursuant to se...
	(xi) noncompliance by any Credit Party or any of its Restricted Subsidiaries with the terms of the Interim Order or the Final Order in any material respects;
	(xii) the filing of a motion, pleading or proceeding by any Credit Party or any of its Subsidiaries that could reasonably be expected to result in a material impairment of the rights or interests of the DIP Creditors in their capacities as holders of ...
	(xiii) other than as expressly permitted by Section 6(d) of the Restructuring Support Agreement, the filing of, public announcement relating to, support for or making a written proposal or counterproposal to any party regarding (or, in each case, fail...
	(xiv) the Prepetition 2026 Indenture, the Prepetition AL Indenture, the Prepetition MS Indenture, or the Prepetition Credit Agreement are challenged by any Credit Party or any of its Subsidiaries;
	(xv) any Credit Party (or any of its Restricted Subsidiaries) shall file a motion, without the Required DIP Creditors’ written consent, seeking authority to sell all or substantially all of its assets or consummate a sale of assets of the Credit Parti...
	(xvi) a default occurs under any lease or leases by a Credit Party as lessee of any real or personal property regarding a failure to make a Post-Petition payment under which the aggregate rentals payable under such lease or all such leases in the aggr...
	(xvii) the Restructuring Support Agreement shall have been terminated;

	Article VIII   The Co-Administrative Agents and the Collateral Agent; Etc.
	Section 8.01 Appointment.
	(a) Each (i) DIP Creditor hereby irrevocably appoints Acquiom and Seaport as Co-Administrative Agents and (ii) Co-Administrative Agent and DIP Creditor hereby irrevocably appoints the Collateral Agent (the Co-Administrative Agents and the Collateral A...
	(b) The provisions of this Article VIII are solely for the benefit of the Agents and the DIP Creditors, and the Credit Parties shall have no rights as a third-party beneficiary of any of such provisions.  In performing its functions and duties hereund...

	Section 8.02 Reliance by Agents.
	(a) Without limiting the generality of the foregoing, (a) no Agent shall be subject to any fiduciary, principal-agency, trustee relationship or other implied duties, regardless of whether a Default has occurred and is continuing, (b) no Agent shall ha...

	Section 8.03 Exculpatory Provisions.
	(a) No Agent nor any of its Related Parties shall be liable for any action taken or not taken by it with the consent or at the request of the Required DIP Creditors (or such other number or percentage of the DIP Creditors as shall be necessary, or as ...
	(b) No Agent nor any of its Related Parties shall be deemed to have knowledge of any Default or Event of Default unless and until written notice thereof is given to such Agent by the Company or a DIP Creditor, referring to this Agreement, stating that...
	(c) No Agent nor any of its Related Parties shall be responsible for or have any duty to ascertain or inquire into (i) any recital, statement, warranty or representation made in or in connection with this Agreement or any other Credit Document, (ii) t...
	(d) No Agent nor any of its Related Parties shall, except as expressly set forth herein and in the other Credit Documents, have any duty to disclose, and shall not be liable for the failure to disclose, any information relating to the Credit Parties o...
	(e) Nothing in this Agreement or any other Credit Document shall require any Agent or its Related Parties to expend or risk their own funds or otherwise incur any financial liability in the performance of any duties or in the exercise of any rights or...
	(f) No Agent shall be responsible or liable for any failure or delay in the performance of its obligations under this Agreement or any other Credit Document, in each case, arising out of or caused, directly or indirectly, by circumstances beyond its c...
	(g) For the avoidance of doubt, and without limiting the other protections set forth in this Article VIII, with respect to any determination, designation, or judgment to be made by any Agent herein or in the other Credit Documents, such Agent shall be...

	Section 8.04 Reliance by Agents.
	(a) Each Agent shall be entitled to rely upon, and shall not incur any liability for relying upon, any notice, request, certificate, consent, statement, instrument, document, facsimile or other writing (including any electronic message, Internet or in...
	(b) Each Co-Administrative Agent may deem and treat the DIP Creditors specified in the DIP Term Loan Creditor Register, Participant Register, SPV Register and/or DIP Notes Creditor Register, as applicable, with respect to any amount owing hereunder as...
	(c) Each Agent shall be fully justified in failing or refusing to take any action under this Agreement or any other Credit Document unless it shall first receive such direction, advice or concurrence of the Required DIP Creditors (or such other number...

	Section 8.05 Delegation of Duties
	Section 8.06 Successor Agents.
	(a) Each Agent may resign at any time by providing written notice to the other Agents, DIP Creditors and the Company and the Required DIP Creditors may, at any time, by providing written notice to the Company and the Agents, replace any Agent. Upon an...
	(b) Upon the acceptance of a successor’s appointment as Agent hereunder, and upon the execution and filing or recording of such amendments to the applicable Credit Documents, financing statements, or amendments thereto, and such amendments or suppleme...
	(c) Any corporation or association into which Acquiom or Seaport, as applicable, may be converted or merged, or with which it may be consolidated, or to which it may sell or transfer all or substantially all of its corporate trust business and assets ...

	Section 8.07 Non-Reliance on Agents and Other DIP Creditors
	Section 8.08 Indemnification.
	(a) To the extent that the Company fails to pay any amount required to be paid by it to the Co-Administrative Agents, the Collateral Agent or any other Protected Person under Section 9.05(a) or (b), each DIP Creditor severally agrees to indemnify each...
	(b) The provisions of this Section 8.08 shall remain operative and in full force and effect regardless of the expiration of the term of this Agreement, the consummation of the transactions contemplated hereby, the repayment of any of the Term Loans or...
	(c) In case of the pendency of any proceeding under any Debtor Relief Law or any other judicial proceeding relative to the Company or any of its Subsidiaries, each Agent (irrespective of whether the principal of any Loan or Note shall then be due and ...

	Section 8.09 Agents under Security Documents and Guarantee.
	(a) The Secured Parties irrevocably authorize the Collateral Agent, with the prior written consent of the Required DIP Creditors or such other number or percentage of DIP Creditors as shall be necessary pursuant to Section 9.08(b), (i) to release any ...
	(b) The Collateral Agent shall have its own independent right to demand payment of the amounts payable by the Credit Parties under this Section 8.09, irrespective of any discharge of the Company’s or other Credit Parties’ obligations to pay those amou...

	Section 8.10 Right to Realize on Collateral and Enforce Guarantee
	Section 8.11 Withholding Tax
	Section 8.12 Agents in Their Individual Capacities
	Section 8.13 Survival

	Article IX   Miscellaneous
	Section 9.01 Notices; Electronic Communications
	(a) if to the Company at 7272 Wisconsin Avenue, Suite 1800, Bethesda, Maryland 20814, Attention: Glenn Nunziata, Email: Glenn.Nunziata@envivabiomass.com, with a copy to Vinson & Elkins LLP, 1114 Avenue of the Americas, New York, New York 10036, Attent...
	(b) if to Acquiom or Collateral Agent, to Acquiom Agency Services LLC, 950 17th Street, Suite 1400, Denver, Colorado 80202, Attention: Lisa Schutz, Email: lschutz@srsacquiom.com, with a copy (which shall not constitute notice) to McDermott Will & Emer...
	(c) if to Seaport, to Seaport Loan Products LLC, 360 Madison Ave., 22nd Floor, New York, NY  10017, Attention:  Jonathan Silverman, General Counsel and Paul St. Mauro, Managing Director, Email: JSilverman@seaportglobal.com; PStMauro@seaportglobal.com,...
	(d) if to the DIP Fronting Creditor, to Barclays Bank PLC, 745 Seventh Avenue, New York, New York 10019, Attention: Erik Jerrard and Justin Wright, , Email: erik.jerrard@barclays.com and justin.wright@barclays.com, with a copy to Dentons US LLP , 1221...
	(e) if to a DIP Creditor, to it at its address (or fax number) set forth in the administrative questionnaire delivered to the Co-Administrative Agents or in the Assignment and Acceptance or the Affiliated DIP Creditor Assignment and Acceptance, as app...

	Section 9.02 Survival of Agreement
	Section 9.03 Binding Effect
	Section 9.04 Successors and Assigns
	(a) The provisions of this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns permitted hereby, except that (x) neither Company may delegate, assign or otherwise transfer any of i...
	(b) Any DIP Creditor may at any time assign to one or more Eligible Assignees all or a portion of its rights and obligations under this Agreement (including all or a portion of its Commitment and the Term Loans and/or Notes outstanding at such time); ...
	(i) (A) in the case of an assignment of the entire remaining amount of the assigning DIP Creditor’s Commitment, and/or Term Loans, and/or Notes outstanding at such time (in each case with respect to any Class) or contemporaneous assignments to related...
	(ii) except in the case of an assignment (A) to a DIP Creditor, an Affiliate of a DIP Creditor or an Approved Fund or (B) in connection with the Syndication, the prior written consent of each of the Co-Administrative Agents (such consent not to be unr...
	(iii) each partial assignment shall be made as an assignment of a proportionate part of all the assigning DIP Creditor’s rights and obligations under this Agreement with respect to the Commitment, Term Loans and/or Notes assigned;
	(iv) [reserved];
	(v) the parties to each assignment shall either (A) execute and deliver to the Co-Administrative Agents an Assignment and Acceptance or an Affiliated DIP Creditor Assignment and Acceptance, as applicable, via an electronic settlement system acceptable...
	(vi) no such assignment shall be made (A) to the Company or any of the Company’s Affiliates or Subsidiaries (other than an assignment to an Affiliated DIP Creditor pursuant to paragraph (k) of this Section 9.04) or (B) to any Defaulting DIP Creditor o...
	(vii) no such assignment shall be made to a natural Person; and
	(viii) in connection with any assignment of rights and obligations of any Defaulting DIP Creditor hereunder, no such assignment shall be effective unless and until, in addition to the other conditions thereto set forth herein, the parties to the assig...

	(c) By executing and delivering an Assignment and Acceptance the assigning DIP Creditor thereunder and the assignee thereunder shall be deemed to confirm to and agree with each other and the other parties hereto as follows: (i) such assigning DIP Cred...
	(d) The Co-Administrative Agents, acting solely for this purpose as a non-fiduciary agent of the Company (such agency being solely for tax purposes), shall maintain at one of their offices a copy of each Assignment and Acceptance and each Affiliated D...
	(e) Upon their receipt of, and consent to, a duly completed Assignment and Acceptance or Affiliated DIP Creditor Assignment and Acceptance, as applicable, executed by an assigning DIP Creditor and an assignee, an administrative questionnaire completed...
	(f) Any DIP Term Loan Creditor may at any time, without the consent of, or notice to, the Company, any other DIP Creditor, the Collateral Agent or the Co-Administrative Agents, sell participations to any Person (other than a natural Person or the Comp...
	(g) Notwithstanding anything herein to the contrary, any Participant or sub-participant of a Participant that (i) [reserved], (ii) has purchased a participation or a sub-participation, as applicable, in a minimum amount of $5,000,000, (iii) has been d...
	(h) Any DIP Creditor or participant may, in connection with any assignment or participation or proposed assignment or participation pursuant to this Section 9.04 (and, with respect to Notes, Section 10.02), disclose to the assignee or participant or p...
	(i) Any DIP Creditor may at any time pledge or assign or grant a security interest in all or any portion of its rights under this Agreement to secure obligations of such DIP Creditor, including any pledge or assignment to secure obligations to a Feder...
	(j) Notwithstanding anything to the contrary contained herein, any DIP Creditor (a “Granting DIP Creditor”) may grant to a special purpose funding vehicle (an “SPV”) the option to provide to the Company all or any part of any Loan that such Granting D...
	(k) Notwithstanding the foregoing or anything to the contrary set forth herein, so long as no Default or Event of Default has occurred and is continuing, any DIP Creditor may, at any time, assign all or a portion of its Term Loans, Notes and Commitmen...
	(i) Affiliated DIP Creditors will not receive information provided solely to DIP Creditors by the Co-Administrative Agents, the Collateral Agent or any DIP Creditor and will not be permitted to attend, receive notice of or participate in meetings, inc...
	(ii) the aggregate amount of Term Loans, Notes and Commitments (after giving effect to their purchase) purchased or held by Affiliated DIP Creditors may not exceed 20% of the then outstanding aggregate principal amount of the Term Loans, Notes and Com...
	(iii) no Affiliated DIP Creditor shall be required to make any representation that it is not in possession of any Material Non-Public Information with respect to the Company or their Subsidiaries or their respective securities that has not been disclo...
	(iv) all assignments by and to Affiliated DIP Creditors shall be documented with an Affiliated DIP Creditor Assignment and Acceptance;
	(v) upon request by the Co-Administrative Agents in connection with any amendment or waiver pursuant to Section 9.08, the Company hereby agrees to deliver a schedule reflecting, to the best of its knowledge, all Affiliated DIP Creditors within three (...
	(vi) the Co-Administrative Agents shall have no obligation or liability to monitor or review any Affiliated DIP Creditor’s compliance with this Section 9.04(k) and each Affiliated DIP Creditor hereby agrees not to make or bring any claim, in its capac...
	(vii) notwithstanding anything in Section 9.08 or the definition of “Required DIP Creditors” to the contrary, for purposes of determining whether the Required DIP Creditors have (1) consented (or not consented) to any amendment, modification, waiver, ...
	(viii) notwithstanding anything in this Agreement or the other Credit Documents to the contrary, each Affiliated DIP Creditor hereby agrees that, in connection with the Chapter 11 Cases and, if any other proceeding under any Debtor Relief Law shall be...


	Section 9.05 Expenses; Indemnity
	(a) The Company agrees to pay (i) all reasonable documented out-of-pocket expenses incurred by the Co-Administrative Agents and the Collateral Agent in connection with the syndication of the DIP Facility and the preparation, negotiation, execution, en...
	(b) The Company agrees to indemnify the Co-Administrative Agents, the Collateral Agent, each DIP Creditor (including, for the avoidance of doubt, the DIP Fronting Creditor) and each Related Party of any of the foregoing Persons (each such Person, an “...
	(c) [reserved].
	(d) To the extent permitted by applicable Law, each party hereto agrees that it shall not assert, and hereby waives, any claim against any other party hereto or any Protected Person, on any theory of liability, for special, indirect, consequential or ...
	(e) The provisions of this Section 9.05 shall remain operative and in full force and effect regardless of the expiration of the term of this Agreement, the consummation of the transactions contemplated hereby, the repayment of any of the Term Loans or...

	Section 9.06 Right of Setoff
	Section 9.07 Applicable Law
	Section 9.08 Waivers; Amendments
	(a) No failure or delay of the Co-Administrative Agents, the Collateral Agent, any DIP Creditor in exercising any power or right hereunder or under any other Credit Document shall operate as a waiver thereof, nor shall any single or partial exercise o...
	(b) Neither this Agreement, any other Credit Document (other than the Fee Letters) nor any provision hereof or thereof may be waived, amended or modified except pursuant to an agreement or agreements in writing entered into by the applicable Credit Pa...
	(c) Notwithstanding the foregoing, (i)  upon request by any Agent at any time, the Company shall provide such Agent with a certificate of a Responsible Officer of the Company certifying that the requested release is permitted under this Section 9.08 a...
	(d) Notwithstanding the foregoing, (i) the Co-Administrative Agents, the Collateral Agent and/or the Company may amend any Credit Document to (1) cure any ambiguity, omission, mistake, defect or inconsistency or (2) make any change that would provide ...

	Section 9.09 Interest Rate Limitation
	Section 9.10 Entire Agreement
	Section 9.11 WAIVER OF JURY TRIAL
	Section 9.12 Severability
	Section 9.13 Counterparts
	Section 9.14 Headings
	Section 9.15 Jurisdiction; Consent to Service of Process
	(a) Each party hereto hereby irrevocably and unconditionally submits, for itself and its property (and, in the case of the Company, its Restricted Subsidiaries and their property) to the exclusive jurisdiction of the Bankruptcy Court and, if the Bankr...
	(b) Each party hereto hereby irrevocably and unconditionally waives, on behalf of itself and the other Credit Parties, to the fullest extent it may legally and effectively do so, any objection which it may now or hereafter have to the laying of venue ...
	(c) Each party to this Agreement irrevocably consents to service of process in the manner provided for notices in Section 9.01.  Nothing in this Agreement will affect the right of any party to this Agreement to serve process in any other manner permit...

	Section 9.16 Confidentiality
	Section 9.17 DIP Creditor Action
	Section 9.18 USA PATRIOT Act Notice
	Section 9.19 No Fiduciary Duty
	Section 9.20 Affiliate Activities
	Section 9.21 Joint and Several Liability; Postponement of Subrogation
	(a) The Obligations of the Company and the other Credit Parties hereunder and under the other Credit Documents shall be joint and several and, as such, the Company and the other Credit Parties shall be liable for all of such Obligations of the Company...
	(b) Each Credit Party agrees that it will not exercise any rights which it may acquire by way of rights of subrogation under this Agreement, by any payments made hereunder or otherwise, until the prior payment in full in cash of all of the Obligations...
	(c) The provisions of this Section 9.21 are made for the benefit of the Agents, the other Secured Parties and their respective successors and assigns, and may be enforced by it or them from time to time against any or all Credit Parties as often as oc...
	(d) Except as otherwise expressly provided in this Agreement, each Credit Party hereby waives notice of acceptance of its joint and several liability, notice of any Term Loans or Notes made or issued under or pursuant to this Agreement, notice of the ...

	Section 9.22 Orders Control
	Section 9.23 Certain ERISA Matters.
	(a) Each DIP Creditor (x) represents and warrants, as of the date such Person became a DIP Creditor party hereto, to, and (y) covenants, from the date such Person became a DIP Creditor party hereto to the date such Person ceases being a DIP Creditor p...
	(i) such DIP Creditor is not using “plan assets” (within the meaning of Section 3(42) of ERISA or otherwise) of one or more Benefit Plans with respect to such DIP Creditor’s entrance into, participation in, administration of and performance of the Ter...
	(ii) the transaction exemption set forth in one or more PTEs, such as PTE 84-14 (a class exemption for certain transactions determined by independent qualified professional asset managers), PTE 95-60 (a class exemption for certain transactions involvi...
	(iii) (A) such DIP Creditor is an investment fund managed by a “Qualified Professional Asset Manager” (within the meaning of Part VI of PTE 84-14), (B) such Qualified Professional Asset Manager made the investment decision on behalf of such DIP Credit...
	(iv) such other representation, warranty and covenant as may be agreed in writing between the Co-Administrative Agents (at the written direction of the Required DIP Creditors), in its sole discretion, and such DIP Creditor.

	(b) In addition, unless either (1) sub-clause (i) in the immediately preceding clause (a) is true with respect to a DIP Creditor or (2) a DIP Creditor has provided another representation, warranty and covenant in accordance with sub-clause (iv) in the...

	Section 9.24 Substitution of DIP Notes Creditor

	Article X   Registration; Exchange; Substitution of Notes
	Section 10.01 Registration of Notes
	Section 10.02 Transfer and Exchange of Notes
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	ENVIVA INC. (THE “COMPANY”)
	SYNDICATION PROCEDURES0F
	1. This is a notification of the syndication procedures with respect to participation as a lender in the Company’s DIP Facility. Commencing on March [●], 2024 each Eligible Holder (as defined below) that is a beneficial owner of common stock of the Co...
	2. For purposes hereof, an “Eligible Holder” is defined as each person or entity that is
	3. The Debtors will commence the syndication process by

	4. The syndication process will expire at 5:00 p.m., New York City Time, on [●], 2024 unless extended earlier or terminated (the “Expiration Time”), in accordance with the applicable subscription documents, and which extension will be made by public a...
	5. To participate in the Opportunity, Eligible Holders must

	6. The Information Agent shall promptly notify the Co-Administrative Agents of its receipt of subscription documents and shall deliver the final syndication list to the Co-Administrative Agents, the DIP Fronting Creditor and the Company promptly after...
	7. All notices and other communications required to be delivered to the Information Agent pursuant to these syndication procedures shall be made in writing, or by any telecommunication device capable of creating a written record, and addressed as foll...
	8. If the syndication process is terminated for any reason, the subscription documents submitted by participating Eligible Holders will terminate and the Escrow Agent will immediately return by wire funds transferred by such Eligible Holders to the es...
	9. Upon allocation of the Commitments and satisfaction of any conditions precedent in the DIP Facility Agreement (or waiver in accordance with the terms thereof), the Escrow Agent (as defined in the Subscription Form) will disburse the funds in the Es...
	10. The Bankruptcy Court has not reviewed or approved the financial or diligence information with respect to the Debtors or these procedures being provided to the Eligible Holders in connection with this syndication, and all rights of such Eligible Ho...
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	6. Enviva - DIP Syndication Notice and Instruction Form (VE Draft 3.12.24).pdf
	NOTICE AND INSTRUCTION FORM
	to the Holders (the “Holders”) of
	Shares of Common Stock, par value $0.001
	CUSIP 29415B103
	of
	ENVIVA INC., as Issuer
	with respect to the opportunity to participate as a lender in the Debtor-in-Possession Credit Facility in an aggregate principal amount not to exceed $100,000,000
	SUBSCRIPTION FORM FOR  PARTICIPATING HOLDERS AND PERMITTED DESIGNEES
	Item 1. Representations of the Participating Holder or Permitted Designee. The undersigned hereby represents that it:
	Item 2. Participation in the Opportunity. The undersigned certifies that as of the Record Date, the undersigned (a) was a Holder of the following number of shares of Common Stock or, if a Permitted Designee, has been designated the following number of...
	Participating Holders
	Item 2a Form of Election. You may elect to hold your DIP Facility Commitments as a DIP Term Loan Creditor or as a DIP Notes Creditor. Indicate your election here:
	____ DIP Term Loan
	____ DIP Notes

	Item 3. Registration.
	Item 4. Certification. By signing this Subscription Form, the undersigned certifies that it understands that the right to participate in the Opportunity is subject to all the terms and conditions set forth in the Notice and Instruction Form, and agree...
	CERTIFICATION OF DESIGNATING HOLDER
	Item 1. Representations of the Designating Holder. The undersigned hereby represents that it is an “institutional accredited investor” within the meaning of Rule 501(a)(1), (2), (3) and (7) under the Securities Act or an entity in which all of the equ...
	Item 2. Designation of Shares. The undersigned certifies that as of the Record Date, the undersigned (a) was a Holder of the following number of shares of Common, and (b) wishes to designate the participation rights of the following number of shares o...
	Item 3. Certification of Holder. By signing this Subscription Form, the undersigned certifies that it has designated its right to participate in the Opportunity as it pertains to the Common Stock specified in Item 2 above.
	INSTRUCTIONS FOR COMPLETING THE SUBSCRIPTION FORM
	(a) Review the representations in Item 1 of the Subscription Form;
	(b) In Item 2 of the Subscription Form, specify the number of shares of Common Stock you held as of the Record Date or were designated to you as a Permitted Designee;
	(c) In Item 2 of the Subscription Form, specify your Commitment to participate in the Opportunity.
	(d) In Item 2a of the Subscription Form, specify if you wish to participate in the form of a Loan or a Note.
	(e) In Item 3 of the Subscription Form, confirm submission of the Administrative Questionnaire attached hereto.
	(f) Review the certification in Item 4 of the Subscription Form;
	(g) In Item 4, sign and date the Subscription Form, and provide the remaining information requested;
	(h) Complete and execute the Assignment and Acceptance to the DIP Facility Agreement, the administrative detail document (if applicable), the Tax Documents, and each such other documents as the Co-Administrative Agents reasonably require;
	(i) If applicable, provide Verification Documents that will allow the Company to verify your status as an IAI;
	(j) Coordinate with the nominee holding your Common Stock (or the Designating Holder) to arrange for delivery of the completed Subscription Documents to its offices; and
	(k) Instruct your nominee to complete the Nominee Certification and deliver the completed, executed Subscription Documents so as to be received by the Information Agent before the Expiration Time.

	NOMINEE’S CERTIFICATION OF RECORD DATE HOLDINGS
	CERTIFICATION FROM THIRD PARTY  (ACCREDITED INVESTOR STATUS)
	[Letterhead of Broker-Dealer/Investment Advisor/Attorney/Certified Public Accountant]
	[Date]
	El Segundo, CA 90245
	Re: Accredited Investor Status
	I am a[n] [registered broker-dealer] [investment advisor registered with the Securities and Exchange Commission] [licensed attorney who is in good standing under the laws of the jurisdictions in which I am admitted to practice law] [certified public a...
	In my capacity as [name of investor]’s [registered broker-dealer] [registered investment advisor] [licensed attorney] [certified public accountant], I have taken reasonable steps to verify that [name of client] is an accredited investor, and I have de...
	My certification is accurate as of the date hereof.
	Sincerely,
	[Signature]
	[Name of signatory]
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