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TO DEFENDANT AND ITS ATTORNEYS OF RECORD: 

 PLEASE TAKE NOTICE that on February 27, 2023, at 10:30 a.m., or as soon 

thereafter as the matter may be heard, in Courtroom 12A before the Honorable Hon. 

Marilyn L. Huff, located at the James M. Carter and Judith N. Keep United States 

Courthouse, 333 West Broadway, San Diego, CA 92101, Plaintiff Marilyn Nieves 

(“Plaintiff”) will and hereby does seek an Order certifying this case as a class action 

under Federal Rule of Civil Procedure 23. 

 In this action, Plaintiff alleges that Defendant failed to comply with California 

Insurance Code sections 10113.71 and 10113.72 (collectively, “The Statutes”).  

 In this Motion, Plaintiff asserts that class certification is appropriate under 

Federal Rule of Civil Procedure 23(a) because (1) the Class that Plaintiff seeks to 

certify is so numerous that joinder of all members is impracticable; (2) there are 

questions and answers of law or fact common to class members; (3) the claims of the 

representative Plaintiff are typical of the claims of the Class she seeks to represent; 

and (4) the representative Plaintiff and her counsel will fairly and adequately protect 

the interests of the proposed Class. 

 Plaintiff also asserts that certification is appropriate under Federal Rule of Civil 

Procedure 23(b)(2) because Defendant has acted or refused to act on grounds that 

apply generally to the Class, so that final injunctive relief or corresponding declaratory 

relief is appropriate respecting the class members as a whole.   

 Plaintiff also asserts that class certification is appropriate under Federal Rule of 

Civil Procedure 23(b)(3) because (1) the questions of law or fact common to class 

members predominate over any questions affecting only individual members; and (2) 

a class action is superior to other available methods for fairly and efficiently 

adjudicating this controversy. 

/ / / 

/ / / 

/ / / 
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 Plaintiff also asserts that, in the alternative, issue certification under Federal 

Rule of Civil Procedure 23(c)(4) is appropriate. 

Therefore, Plaintiff moves the Court for an Order pursuant to Federal Rule of 

Civil Procedure 23 that:  

1. Certifies this case as a class action with the Class defined as follows:  

The Class: 

All vested owners and beneficiaries of life insurance policies issued or 
delivered by Defendant in California, and which, after January 1, 2013, 
were lapsed or terminated for nonpayment of premium without 
Defendant first providing all the protections required by Insurance 
Code Sections 10113.71 and 10113.72.  Plaintiff excludes from the 
Class all the class members in the prior certified case of Bentley v. 
United of Omaha.  Specially, Plaintiff excludes the following: 

All beneficiaries who made a claim, or would have been eligible 
to make a claim, for the payment of benefits on life insurance 
policies renewed, issued, or delivered by United of Omaha Life 
Insurance Company (“Omaha”) in 2013 in the state of California 
that lapsed or were terminated by Omaha for the nonpayment of 
premium after January 1, 2013 (and which were not affirmatively 
cancelled by the policyholder), and as to which policies one or 
more of the third-party notices described by Sections 10113.71 
and 10113.72 of the California Insurance Code were not sent by 
Omaha prior to lapse or termination.  Bentley v. United of Omaha 
Life Ins. Co., No. CV15-7870-DMG(AJWx), 2018 WL 3357458, 
at *12 (C.D. Cal. May 1, 2018) (at the time of certification, the 
putative class consisted of 43 members). 

2. Appoints Plaintiff Marilyn Nieves as the Class Representative. 

3. Appoints the law firms of Nicholas & Tomasevic, LLP and Winters & 

Associates as Class Counsel.   

 This Motion is based upon this Notice; the Memorandum of Points and 

Authorities in support thereof; the Declarations of Craig Nicholas, Jack Winters, and 

Marilyn Nieves, and their attached exhibits; the [Proposed] Order; the files and 

records of the Court in this action; the arguments of counsel to be presented at the 

hearing; and such other information as the Court may find appropriate to consider. 

/ / / 

/ / / 

/ / / 
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 A [Proposed] Order is submitted herewith. 

Respectfully submitted: 

DATED:   January 13, 2023    
NICHOLAS &TOMASEVIC, LLP 
 

      By:    /s/ Alex Tomasevic       
Craig M. Nicholas (SBN 178444) 
Alex Tomasevic (SBN 245598)   
 
WINTERS & ASSOCIATES 
Jack B. Winters, Jr. (SBN 82998) 
Sarah Ball (SBN 292337) 
 
Attorneys for Plaintiff MARILYN 
NIEVES, Individually, and on Behalf 
of the Class
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I. INTRODUCTION 

This case is ideal for class certification because it comes down to statutory 

interpretation.  At issue are the provisions of California Insurance Code sections 

10113.71 and 10113.72 (“The Statutes”).  The Statutes were enacted effective 

January 1, 2013.  They say that an insurance company cannot lapse or terminate an 

individual life insurance policy without first providing: (1) at least a 60-day grace 

period; (2) minimum written lapse notices; and (3) an annual option, in writing, 

allowing a policy owner to designate a third-party to receive said written lapse notices 

(the “third-party designee” or “secondary addressee” requirement).  Absent 

compliance, The Statutes say that attempted terminations “shall not be effective” and 

coverage remains in-force. 

Here, it is undisputed that Defendant United of Omaha Life Insurance 

Company (“Defendant” or “United”) lapsed thousands of California life insurance 

policies in force on or after January 1, 2013, without complying with The Statutes.  

For policies sold before 2013, United made an ill-fated decision not to apply The 

Statutes to any such policies because it had concluded The Statutes do not apply to 

such policies.  Defendant had to reverse that decision after the Central District, in 

Bentley v. United of Omaha, determined that Defendant’s legal interpretation was 

erroneous as to the 43 policies at issue in that case.  Moreover, during the pendency 

of this case, the California Supreme Court confirmed The Statues apply to all 

California policies regardless of the sale date.  McHugh v. Protective Life Insurance 

Co., 12 Cal.5th 213, 220 (2021) (“McHugh”).   

Worse, even for policies sold after 2013 (i.e., those policies United had no 

legal argument for failing to apply The Statutes), United still took nearly 4 years, or 

until October 31, 2016, to enact protocols to achieve some compliance.  Even then, 

many tranches of policies slipped through the cracks, including Plaintiff’s.  United 

terminated Plaintiff’s policy in 2018 without complying with The Statutes, just like 

it had done to thousands of other policies.  While the reason behind Defendant’s 

Case 3:21-cv-01415-H-KSC   Document 58   Filed 01/13/23   PageID.832   Page 11 of 36



 
1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

 

 

  

   2             3:21-cv-01415-H-KSC 
PLAINTIFF MARILYN NIEVES’S MEMORANDUM OF POINTS AND AUTHORITIES  

IN SUPPORT OF HER MOTION FOR CLASS CERTIFICATION 
 

noncompliance does not really matter, it is easily articulated.  Lapses are profitable.  

They are basically free money (collected premiums but no benefit payout).  Insurance 

companies are thus naturally reluctant, or slow, to implement safeguards to reduce 

lapses.   

Faced with admitted noncompliance, Defendant’s defense is a simple one.  

Whereas previously it thought The Statutes did not apply to most of the class policies, 

that defense is now gone.  Defendant’s new defense is that The Statutes cannot 

possibly mean what they say.  I.e., Defendant claims that even though The Statutes 

expressly say that policies stay in-force until compliance, that this would be an 

improper result and that there are unwritten exceptions.  Defendant’s interpretation 

is wrong.  And relevant for today’s motion, Defendant’s interpretation is universally 

wrong, as a matter of law, rendering this case ideal for class certification. 

In short, this case warrants class treatment because it presents a binary 

coverage (and legal) question applicable to thousands of California consumers: 

Where Defendant admittedly terminated life insurance policies without first 

complying with Insurance Code sections 10113.71 and 10113.72, were those 

terminations effective?  Defendant says ‘yes.’  Plaintiff says ‘no.’   

Regardless of the ultimate merits, the key questions and answers will be the 

same for thousands of policies because of these undisputed facts:  

• In or around 2012 (i.e., before The Statutes became effective January 1, 

2013), United made a policy decision not to apply The Statutes to pre-2013 

life insurance policies.  United did not change its position until: (1) October 

2016, as a reaction to Bentley, when it began to issue annual designee 

notices; and (2) December 2021, as a reaction to McHugh, when it began to 

issue riders for policies containing a less than 60-day grace period. 

• Even for policies sold on or after January 1, 2013, it was not until October 

31, 2016, when Defendant believes it achieved full compliance – i.e. almost 

4 years too late.  Worse, Defendant was still not complying for swaths of 
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policies until much later, including Plaintiff’s policy, which it terminated 

in 2018 without complying with The Statutes.    

• Ultimately, Defendant admits it lapsed and/or terminated thousands of 

policies for nonpayment of premium on or after January 1, 2013, without 

(1) the policy owner first being provided an annual notice of the right to 

designate someone to receive notice of lapse [United identifies 14,215 such 

policies]; and/or (2) providing a 60-day grace period in practice and/or 

without the policy or any amendment thereto containing a written grace 

period of not less than 60-days [United identifies 20,924 such policies].   

• All the affected policies, including Plaintiff’s, can, and already have been, 

identified on sortable Excel spreadsheets through Defendant’s records. 

The legal effect of United’s failure to fully comply with The Statutes is 

common to this entire class: United’s attempted terminations were simply ineffective. 

Indeed, that terminations are void without adhering to notice rules has been the law 

in California for decades, i.e., long before McHugh confirmed it.  Our Ninth Circuit 

also recently re-confirmed this when analyzing the same Statutes against United’s 

competitor, State Farm.  See Thomas v. State Farm Life Ins. Co., No. 20-55231, 2021 

WL 4596286, at *1 (9th Cir. Oct. 6, 2021) (affirming the Southern District’s grant of 

summary judgment in a related Statutes case and confirming that “[a]n insurer’s 

failure to comply with these statutory requirements means that the policy cannot 

lapse.”).  

To the extent United is unwilling to concede these common liability issues 

now, they can all be addressed in one summary judgment motion or trial.  The 

alternative – thousands of mini proceedings wrestling with the same Statutes, 

terminations, and legal questions – makes no sense.   

Plaintiff Marylin Nieves is an ideal class representative.  In 2016, Plaintiff 

purchased a $30,000 whole life policy (sometimes, the “Policy”) from United that 

insured the life of her son, who has autism.  Plaintiff is the owner and sole beneficiary 
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of the Policy.  Plaintiff set up an automatic monthly payment from her bank account 

to pay the Policy premium.  Premiums were paid by this method until February 2018, 

when an automatic payment was returned.  On March 16, 2018, Plaintiff received a 

notice from United that her payment due on February 6, 2018, was returned.  Plaintiff 

subsequently provided a new payment authorization for automatic payments and 

requested that United deduct the premiums due on April 2, 2018.  On March 26, 2018, 

United confirmed receipt of her payment authorization by letter. 

On April 6, 2018, less than 60-days from the premium due date, United sent 

Plaintiff a notice indicating that payment for the February premium had not been 

received and that as a result, coverage under the Policy had terminated.  United 

terminated the Policy without ever attempting to draw against the new payment 

authorization or complying with The Statutes. It is undisputed that United never 

provided, for example, a pre-termination notice letter to Plaintiff or any designee.  

United also never advised Plaintiff annually of her right to designate third parties to 

receive notices of pending lapse, as Section 10113.72 requires.  And United 

terminated the Policy less than 60-days from the “missed” premium due date.  After 

terminating the Policy, United told Plaintiff she would have to formally request 

reinstatement of the Policy and provide a reinstatement application.  United 

concealed from her that the reinstatement was unnecessary or that its termination was 

improper.  Plaintiff complied, but United then denied Plaintiff’s reinstatement 

application because of her son’s autism.   

Plaintiff was forced to retain counsel in 2020, who contacted United to request 

it reconsider its termination.  United denied that the Policy was in force but eventually 

admitted it made mistakes in terminating the Policy.  However, instead of just 

reviving the Policy, United improperly demanded, as a condition of reinstatement, 

that Plaintiff pay all the back premiums, including for the time periods when United 

was not providing coverage.  Plaintiff had to file suit.  Then, and only then, and 

probably after United’s internal investigations revealed how many thousands of 
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policies had been improperly terminated, United tried to “pick-off” Plaintiff’s class 

claims by unilaterally “reinstating” Plaintiff’s policy.   Plaintiff, of course, accepted 

the revival of her own Policy under an express reservation of rights. However, United 

still has not reinstated the policies of Plaintiff’s fellow class members that were 

erroneously terminated for the same reasons. As recognized by this Court in denying 

United’s Motion to Dismiss, the revival of Plaintiff’s policy has not resolved all of 

her injuries and disputes with United or the rights of any of the putative class, which 

Plaintiff has a right to pursue. 

In short, Defendant’s termination of the Policy, along with many others, was 

ineffective because it is undisputed that United did not provide all The Statutes’ 

protections.  Plaintiff and thousands of her fellow class members fit the common 

profile of having purchased or been the beneficiaries of policies that Defendant lapsed 

for nonpayment of premium after January 1, 2013, without first following The 

Statutes.  Plaintiff filed this class action to remedy those wrongful lapses and to 

reverse the denial of benefits.  Plaintiff now asks to represent the following Class: 

The Class: 

All vested owners and beneficiaries of life insurance policies issued or 
delivered by Defendant in California, and which, after January 1, 2013, 
were lapsed or terminated for nonpayment of premium without 
Defendant first providing all the protections required by Insurance 
Code Sections 10113.71 and 10113.72.  Plaintiff excludes from the 
Class all the class members in the prior certified case of Bentley v. 
United of Omaha.   

A small class of 43 beneficiaries bringing identical theories (limited in scope 

to United’s failure to comply with the secondary addressee requirement for pre-2013 

policies of deceased owners) was already certified against United in Bentley.  See 

Bentley v. United of Omaha Life Ins. Co., No. CV15-7870-DMG(AJWx), 2018 WL 

3357458, at *12 (C.D. Cal. May 1, 2018) (at the time of certification, the putative 

class consisted of 43 members). And those class members then were awarded 

damages after a successful motion for summary judgment.  Plaintiff has carved out 

those class members and, in short, seeks to include the other policy holders that were 
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not a part of that class.  

 All of Rule 23’s requirements are satisfied.  The class is sufficiently numerous 

and the case has at least one common question of fact or law sufficient to satisfy 

“commonality.” The most important question in the case is a universal one: As a  

matter of statutory interpretation, does Defendant’s noncompliance mean that the 

impacted policies remained in-force despite any nonpayment of premium?   

 Plaintiff is also typical of the class she seeks to represent.  United concedes 

that, it did not fully apply The Statutes to policies, like Plaintiff’s Policy, that were in 

force after January 1, 2013. As a result, United failed to provide class members, at a 

minimum, an annual opportunity to appoint designees to receive copies of future 

notices of pending lapse or a grace period of at least 60-days from the premium due 

date.  

 United lapsed and terminated Plaintiff’s Policy without full compliance with 

The Statutes as it did thousands of others.  This harmed policyholders and their 

beneficiaries in common ways: by jeopardizing or rescinding the policy benefits, 

leaving class members without the valuable coverage they paid for, and the Insurance 

Code guarantees them.  Finally, Plaintiff will adequately protect the Class’s interests 

and has retained counsel with extensive relevant experience. 

 Plaintiff’s claims also satisfy at least two of Rule 23(b)’s requirements. 

Plaintiff’s main claim here is for simple declaratory relief, i.e., for a finding that 

policies remained “in-force” pursuant to The Statutes.  This theory satisfies Rule 

23(b)(2)’s requirements for an injunctive or declaratory relief class because United 

has acted or refused to act on grounds that apply generally to the Class.  To this day, 

outside of United’s litigation “pick-off” tactic to reinstate Plaintiff’s Policy (which 

has no effect on her ability to represent the Class), United refuses to contact the 

thousands of other class member policy owners to advise them that the purported 

termination of the policies was ineffectual and illegal or to give them the same thing 

that it eventually admitted Ms. Nieves was entitled to (reinstatement). 
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Plaintiff’s claims also satisfy Rule 23(b)(3)’s “predominance” and 

“superiority” prongs to the extent required.  By far the most important question, if 

not only remaining important question, restated, is: what is the legal effect of 

Defendant’s admitted noncompliance?  Class treatment is superior to thousands of 

mini actions because some claims may be quickly surpassed by the costs and other 

burdens of litigation. Additionally, these claims involve rather nuanced legal issues, 

such as statutory interpretation, that class members are not familiar with.  Most 

members do not know that they have valid life insurance policies and the only thing 

they know is what United erroneously told them: that they have no rights. 

Certification would serve the important end of notifying class members of their 

rights. Otherwise, the wrongdoer (United) benefits from its misrepresentations by 

snatching away insureds’ rights without letting policyholders know those rights even 

existed.  This motion should be granted.   

II. BACKGROUND RELEVANT TO CLASS CERTIFICATION 

A. The Statutes at Issue and Their Important Purpose.  

The Statutes went into effect on January 1, 2013, and apply to every life 

insurance policy in California in effect on or after that date. See Cal. Ins. Code § 

10113.71-.72; McHugh, 12 Cal.5th at 220. The Statutes generally require that life 

insurers provide: (1) a 60-day grace period in the policy contract and in practice 

(10113.71(a)); (2) sufficient notice of missed premium and “of pending lapse and 

termination” prior to the effective termination date (10113.71(b)); and (3) an annual 

opportunity to designate additional addressees to receive notice of a potential 

termination of benefits for non-payment of a premium (10113.72).  See also, Bentley 

v. United of Omaha Life Ins. Co., No. CV 15-7870, 2018 WL 3357458, at *2 (C.D. 

Cal. May 1, 2018); Thomas v. State Farm Life Ins. Co., 424 F. Supp. 3d 1018, 1028 

(S.D. Cal. 2019); McHugh, 12 Cal.5th at 240. 

The Statutes serve a vital public purpose, they “provide consumer safeguards” 

from which people who have purchased life insurance coverage, especially seniors 
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and the infirm, would benefit. McHugh, 12 Cal.5th at 241.  

B. Failure to Comply Renders Any Attempted Termination Null & 
Void. 

Our Ninth Circuit recently confirmed that failure to comply with these Statutes 

renders any purported termination ineffective and leaves coverage in-force.  Thomas, 

2021 WL 4596286 at * 1 (citing McHugh). Indeed, that policies cannot terminate 

absent compliance with procedural and statutory notice requirements was a feature 

of California insurance law long before Thomas. See, e.g., Kotlar v. Hartford Fire 

Ins. Co., 83 Cal.App.4th 1116, 1121 (2000) (“If cancellation is defective, the policy 

remains in effect even if the premiums are not paid.”); Mackey v. Bristol West Ins. 

Services of CA, Inc., 105 Cal.App.4th 1247, 1258 (2003) (“Termination of coverage 

can only be accomplished by strict compliance with the terms of any statutory 

provisions applicable to cancellation.”); Lee v. Industrial Indemn. Co., Inc., 177 

Cal.App.3d 921, 924 (1986) (same).1  

To be sure, the Legislature dictated the result of noncompliance expressly in 

these Statutes.  Cal. Ins. Code, §§ 10113.71(b)(1) and 10113.72 (c). For example, 

section 10113.72 expressly states that “[n]o individual life insurance policy shall 

lapse or be terminated for nonpayment of premium unless the insurer, at least 30 days 

prior to the effective date of the lapse or termination, gives notice to the policy owner 

and to the person or persons designated. . . .” (emphasis added). Similarly, section 

 
1 One respected insurance law treatise refers to this requirement as one of “absolute” 
compliance: 

 
Generally, where the insurer attempts to cancel a policy for nonpayment of 
premiums, it is held to a strict standard requiring absolute compliance with 
policy provisions and the notice of cancellation must conform to all applicable 
statutes. Any ambiguities contained in such policies with respect to automatic 
termination at the end of the policy period where the insured fails to pay 
premiums in a timely manner, will be construed for the benefit of the insured 
... The rule that any ambiguity will be construed liberally in favor of the insured 
is even stronger in forfeiture cases than elsewhere where forfeitures are not 
looked upon with favor. Thus, any language that is uncertain is to be 
interpreted to avoid a forfeiture or diminution in policy benefits. 
 

2-7 Appleman on Insurance Law & Practice § 7.1 (2d ed. 2011). 
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10113.71 (b)(1) states that lapse and termination “shall not be effective unless [notice 

is] mailed by the insurer to the named policy owner [and designee] . . . at least 30 

days prior to the effective date of termination.” (emphasis added).  Accord, Thomas 

v. State Farm Life Ins. Co., 424 F. Supp. 3d 1018, 1028 (S.D. Cal. 2019) (“Defendant 

was required to comply with such requirements before terminating the Policies.”).  

Stated differently, there is nothing that an individual policy owner (or class member) 

can do, or not do, to affect United’s liability here.2 

C. Plaintiff’s Policy. 

In June 2016, Plaintiff purchased a $30,000 whole life policy (sometimes, the 

“Policy”) from United that insured the life of her son, who has autism.  Declaration 

of Marilyn Nieves (“Nieves Dec.”) ¶ 2, Ex. A (the Policy).  Plaintiff is the owner and 

sole beneficiary of the Policy.  Id.  The Policy requires a premium payment of 

$224.40 per year.  Id.  Plaintiff set up an automatic monthly payment from her bank 

account to pay the Policy premium.  Id., ¶ 3.  Premiums were paid by this method 

until February 2018, when an automatic payment was returned.  Id.  On March 16, 

2018, Plaintiff received a notice from United that her payment due on February 6, 

2018, was returned.  Id., ¶ 4.  Plaintiff subsequently provided a new payment 

authorization for automatic payments and requested that United deduct the premiums 

due on April 2, 2018.  Id.  On March 26, 2018, United confirmed receipt of her 

payment authorization by letter.  Id. 

 
2 This result of failure to comply with notice laws is by no means unique to the 
insurance industry.  For example, strict notice compliance is required before a 
landlord can evict a tenant for nonpayment of rent.  Liebovich v. Shahrokhkhany, 56 
Cal. App. 4th 511, 513 (Cal. App. 2d Dist. 1997).  A bank must strictly comply with 
statutory notice requirements before it can foreclose on its borrower’s home for 
nonpayment of the mortgage. Anderson v. Heart Fed. Sav. & Loan Assn., 208 Cal. 
App. 3d 202, 211 (Cal. App. 3d Dist. 1989) (“The statutory requirements must be 
strictly complied with, and a trustee's sale based on a statutorily deficient notice of 
default is invalid”).  Nor is California the only state that requires strict compliance 
with its notice provisions before letting an insurer lapse a life insurance policy for 
nonpayment of premium.  Halberstam as Tr. of Zupnick Fam. Tr. 2008 B v. Allianz 
Life Ins. Co. of N.A., 349 F. Supp. 3d 164, 170 (E.D.N.Y. 2018) (applying New York 
Law and holding: “the grace notice was legally invalid, and thus the policy did not 
lapse”). 
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On April 6, 2018, less than 60-days from the premium due date, United sent 

Plaintiff a notice indicating that payment for the February premium had not been 

received and, as a result, coverage under the Policy had terminated.  Nieves Dec. ¶ 5, 

Ex. B.  United never attempted to draw against Plaintiff’s new payment authorization 

despite confirming receipt of same. Id., ¶¶ 4, 6. United has since claimed the 

termination was “in error.” Ex. 2 (United’s Resp. to Pl.’s Interrogatories, Set One, 

Resp. to Rog No. 1).3  Like her fellow class members, the termination of Plaintiff’s 

Policy occurred without ever complying with The Statutes.  

United never provided, for example, a pre-termination notice letter to Plaintiff 

or any designee.  Nieves Dec. ¶ 6.  United also never advised Plaintiff annually of 

her right to designate third parties to receive notices of pending lapse.  Id.  And United 

terminated the Policy less than 60-days from the premium due date – i.e., April 6, 

2018, is 59 days after February 6, 2018.  Id.  After terminating the Policy, United told 

Plaintiff she would have to formally request reinstatement of the Policy and provide 

a reinstatement application.  Id., ¶ 7.  In the end, United denied Plaintiff’s 

reinstatement application because of her son’s medical condition.  Id.   

Plaintiff was forced to retain counsel in 2020, who contacted United.  United 

denied that the Policy was in force but eventually admitted that it erred in terminating 

the Policy.  However, United improperly demanded Plaintiff pay for United’s mistake 

– i.e., to pay back premiums for time periods that United was not providing coverage, 

in order for United to consider reinstatement.  Suit was filed and, as a precursor to its 

first Motion to Dismiss and in an attempt to “pick-off” Plaintiff’s class claims, United 

admitted fault again by “reinstating” Plaintiff’s policy.  Plaintiff accepted the revival 

of her own Policy under an express reservation of rights.  However, United still has 

not reinstated the policies of Plaintiff’s fellow class members.  Nicholas Dec. ¶ 17.  

As previously affirmed by this Court, and under Ninth Circuit precedent, the revival 

 
3 All citations to “Ex.” Refer to exhibits attached to the Declaration of Craig Nicholas 
(“Nicholas Dec.”) in support of Plaintiff’s Motion for Class Certification unless 
otherwise indicated.   
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of Plaintiff’s policy has not resolved all of her injuries and disputes with United or 

the rights of any of the putative class.  See Dkt. No. 33 at 7:16-17 (“United’s 

reinstatement of the Policy does not eliminate Plaintiff’s damages.”). 

D. Defendant’s Undisputed Procedures.  

 United does not dispute the core facts.  Namely: 

• In or around 2012 (i.e., before The Statutes became effective January 1, 

2013), United made a policy decision not to apply The Statutes to pre-2013 

life insurance policies.4  United did not change its position until: (1) October 

2016, as a reaction to Bentley, when it began to issue annual designee 

notices; and (2) December 2021, as a reaction to McHugh, when it began to 

issue riders for policies containing a less than 60-day grace period.5 

• Even for policies sold on or after January 1, 2013, it was not until October 

31, 2016, when Defendant believes it achieved full compliance – i.e. almost 

4 years too late.6  Yet, Defendant was still not complying for swaths of 

policies until much later, including Plaintiff’s policy, which it terminated 

in 2018 without complying with The Statutes.7   

• Ultimately, Defendant admits it lapsed and/or terminated thousands of 

policies for nonpayment of premium on or after January 1, 2013 without 

(1) the policy owner first being provided an annual notice of the right to 

designate someone to receive notice of lapse [United identifies 14,215 such 

policies];8 and/or (2) providing a 60-day grace period in practice and/or 

 
4 Ex. 1 (Curtis 30(b)(6) Dep. at 62:25-65:11) (United accepted the conclusion of the 
American Council of Life Insurers [“ACLI”] regarding the purported non-
applicability of The Statutes to pre-2013 policies) 
5 Ex. 1 (Curtis 30(b)(6) Dep. at 25:5-31:16, 69:16-70:17, 118:8-119:3, 122:20-
123:13, 155:15-156:22); Ex. 3 (United’s Suppl. Resp. to Pl.’s Interrogatories, Set 
One, Suppl. Resp. to Rog No. 17) (On December 15, 2021, United finally issued 
amendments/riders to active pre-2013 policies without a contractual 60-day grace 
period). 
6 Ex. 1 (Curtis 30(b)(6) Dep. at 104:8-105:1); Ex. 3 (United’s Suppl. Resp. to Pl.’s 
Interrogatories, Set One, Suppl. Resp. to Rog Nos. 12, 17). 
7 Nieves Dec., ¶¶ 5-6, Ex. B. 
8 Ex. 3 (United’s Suppl. Resp. to Pl.’s Interrogatories, Set One, Suppl. Resp. to Rog 
No. 12). 
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without the policy or any amendment thereto containing a written grace 

period of not less than 60-days [United identifies 20,924 such policies].9   

• All the affected policies, including Plaintiff’s, can, and already have been, 

identified on sortable Excel spreadsheets through Defendant’s records.10 

Defendant’s use of automated forms, standard procedures, and computerized 

administrative systems, makes this case particularly suited for class treatment 

because there is little variability, if any, in the content and manner of sending the key 

documents at issue, like the insurance policies and the written notices.  Defendant’s 

computerized systems also make it easy to ascertain who fits the class definition and 

who does not, which is exactly what the parties were able to accomplish here.  

Nicholas Dec. ¶ 19, Ex. 4 (United’s Suppl. Resp. to Pl.’s Request for Production, Set 

One, Suppl. Resp. to RFP No. 28); and see Ex. 5 (exemplar printout from Defendant’s 

sortable Excel spreadsheets listing over 40,000 policies in force January 1, 2013, or 

later, that terminated for nonpayment of premium). 

E. Procedural History.  

Plaintiff filed this class action complaint in state court on July 6, 2021, 

asserting four claims: (1) declaratory relief or judgment; (2) breach of contract; (3) 

unfair competition; and (4) bad faith (individual only).  Dkt. No. 1-2.  She generally 

alleges that since January 2013 (i.e., when The Statutes became effective), Defendant 

wrongfully terminated thousands of life insurance policies in violation of California 

law.  Id. at ¶ 1.  Defendant removed the case to this Court (see Dkt. No. 1) and filed 

a Motion to Dismiss and/or Motion to Strike each of Plaintiff’s four claims and also 

challenged her class definition.  Dkt. No. 14.  Plaintiff then filed a First Amended 

Complaint (“FAC”) adding new facts.  Dkt. No. 22.  Defendant filed a subsequent 

 
9 Ex. 3 (United’s Suppl. Resp. to Pl.’s Interrogatories, Set One, Suppl. Resp. to Rog 
No. 9). 
10 Nicholas Dec. ¶ 19, Ex. 4 (United’s Suppl. Resp. to Pl.’s Request for Production, 
Set One, Set One, Suppl. Resp. to RFP No. 28); and see Ex. 5 (exemplar printout 
from Defendant’s sortable Excel spreadsheets listing over 40,000 policies in force 
January 1, 2013, or later, that terminated for nonpayment of premium). 
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Motion to Dismiss and/or Motion to Strike.  Dkt. No. 23.  The Court denied United’s 

motion in its entirety, finding that Plaintiff adequately pled all her claims and that the 

motion to strike the class definition was premature and, regardless, the definition was 

not subject to strike.  See Dkt. No. 33.  Notably, the Court found that “United’s 

reinstatement of the Policy does not eliminate Plaintiff’s damages.  Wrongful 

cancellation of a life insurance policy is more than a nominal injury.”  Id. at 7:16-8:1.  

At issue today is not whether Plaintiff will prevail on the merits, but rather, 

whether the procedural step of class certification is appropriate. 

III. ARGUMENT 

A class action may be certified if Rule 23(a) is satisfied and if one of Rule 

23(b)’s several provisions is satisfied.  Fed. R. Civ. P. 23.  Plaintiff has satisfied each 

of Rule 23(a)’s requirements.  Also, Plaintiff’s case is primarily one for declaratory 

and injunctive relief.  In turn, she easily satisfies Rule 23(b)(2)’s requirements for a 

declaratory or injunctive relief class.  To the extent United also owes unpaid benefits, 

Plaintiff also satisfied Rule 23(b)(3)’s requirements for a “damages” class.  

A. The Proposed Class Satisfies Each of Rule 23(a)’s Requirements.  

Under Rule 23(a), the prerequisites for class certification are: (1) Numerosity: 

“the class is so numerous that joinder of all its members is impracticable”; (2) 

Commonality: “there are questions of law or fact common to the class”; (3) 

Typicality: “the claims of the [class representatives] are typical of the claims … of 

the class”; and (4) Adequacy of representation: the class representative(s) and class 

counsel “will fairly and adequately represent the interests of the class.”11 Fed. R. Civ. 

P. 23(a).  Plaintiff easily satisfies each prerequisite.  

 
11 Unlike some circuits, the Ninth Circuit does not have an express “ascertainability” 
requirement for certification under Rule 23. See Briseno v. Con Agra Foods, Inc. 844 
F. 3d 1121, 1124-1125, fn. 4 (9th Cir. 2017). In any event, the Class here is certainly 
ascertainable through common evidence insofar as every class member has been 
identified, along with all their relevant policy information, using Defendant’s own 
electronic data.  There is no reason to do these same data searches thousands of times 
over, in individual lawsuits, when it has already been completed here for the whole 
Class.   
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1. Numerosity is Satisfied. 

To satisfy the numerosity requirement, joinder need not be impossible.  All 

that is required is that class members would suffer a strong litigation hardship or 

inconvenience if joinder were required.  Rannis v. Recchia, 380 Fed. Appx. 646, 650 

(9th Cir. 2010).  In general, this hardship is presumed, and numerosity is met, when 

a class includes at least 40 members.  Id. at 651. 

Here, according to Defendant’s own records and discovery responses, there are 

tens of thousands of potential class members with United life insurance policies that 

were lapsed and/or terminated for nonpayment of premium on or after January 1, 

2013 without full compliance with The Statutes. Ex. 3 (United’s Suppl. Resp. to Pl.’s 

Interrogatories, Set One, Suppl. Resp. to Rog Nos. 9 [20,924 policies terminated 

without providing a 60-day grace period in practice or in the contract], 12 [14,215 

policies terminated without providing an annual notice of the right to designate]); 

Nicholas Dec. ¶ 19, Ex. 4 (United’s Suppl. Resp. to Pl.’s Request for Production, Set 

One, Suppl. Resp. to RFP No. 28); and see Ex. 5 (exemplar printout from Defendant’s 

sortable Excel spreadsheets listing over 40,000 policies in force January 1, 2013, or 

later, that terminated for nonpayment of premium).  This easily satisfies the 

numerosity requirement.   

2. Class Members Share Common Questions of Fact and Law. 

Plaintiff must show that “there are questions of law or fact common to the 

class.” Fed. R. Civ. P. 23(a)(2). To meet this requirement, a plaintiff must 

demonstrate only one “common contention … capable of classwide resolution.” Wal-

Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011); Flo & Eddie Inc. v. Sirius XM 

Radio, Inc., No. 13–5693, 2015 WL 4776932, at *9 (C.D. Cal. May 27, 2015) (citing 

Dukes, 564 U.S. at 350) (“class claims must depend on a common contention” and 

show that the “…determination of its truth or falsity will resolve an issue that is 

central to the validity of each one of the claims in one stroke.”)  Otherwise stated, a 

common question exists, uniting the class’s claims for purposes of commonality, 
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where a practice by the defendant “touch[es] and concern[s] all members of the 

class.” Dukes, 564 U.S. 338, 359, fn. 10. 

All questions of fact and law need not be common.  Instead, “shared legal 

issues with divergent factual predicates” or a “common core of salient facts coupled 

with disparate legal remedies” suffice.  Hanlon v. Chrysler Corp., 150 F.3d 1011, 

1019 (9th Cir. 1998). The standard is not a particularly stringent one, even a “single 

common question” will do.  Nitsch v. DreamWorks Animation SKG Inc., 315 F.R.D. 

270, 283 (N.D. Cal. 2016).  

One common legal question also happens to be the most important one to this 

case: given Defendant’s noncompliance with respect to policies in effect as of 

January 1, 2013, are those lapsed policies still in-force (i.e. what is the legal effect 

of United’s noncompliance)?  This question is common because United admits to 

systematic noncompliance and because the interpretive exercise needed to answer the 

question is the same for everyone.  The answer rises and falls on the proper reading 

of the same Statutes.   

In short, each class member’s claim is premised on the same core conduct by 

United – lapsing or terminating a policy in force on or after January 1, 2013, for the 

same reason (nonpayment of premium), without providing all the protections 

enumerated in The Statutes (i.e., without providing a proper 60-day grace period, 

without providing proper notice of termination, and/or without affording the 

opportunity to name a designee). See, e.g., Ex. 3 (United’s Suppl. Resp. to Pl.’s 

Interrogatories, Set One, Suppl. Resp. to Rog Nos. 12, 17); Ex. 1 (Curtis 30(b)(6) 

Dep. at 25:5-31:16, 69:16-70:17, 118:8-119:3, 122:20-123:13, 155:15-156:22) 

(United did not begin to fully apply The Statutes to pre-2013 policies until 2016 

(annual designation notices) and 2021 (riders), and some post-2013 policies until at 

least 2016).  Plaintiff’s claims, and those of every class member, hinge on the Court’s 

answers to these common legal questions and this common set of facts.  

Should Defendant not concede on the common legal question of statute 
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application, Plaintiff will prevail on her summary judgment motion, as the Bentley 

class did, seeking a declaration that The Statutes apply to Defendant’s policies in 

force as of January 1, 2013, including Plaintiff’s Policy, and that Defendant’s 

admitted noncompliance rendered the terminations ineffective per the plain language 

of those Statutes.  Cf. McHugh, 12 Cal.5th at 220; Bentley v. United of Omaha Life 

Ins. Co., 371 F. Supp. 3d 723, 741 (C.D. Cal. 2019) (granting Ms. Bentley’s motion 

for summary judgment on her breach of contract claim and denying United’s cross-

motion for summary judgment).  Then, derivatively, the breach of contract claim will 

necessarily be established because all applicable Insurance Code provisions are 

incorporated, as a matter of law, into each written insurance contract.   See Cal Farms 

Ins. Cos. v. Fireman’s Fund Am. Ins. Co., 25 Cal.App.3d 1063, 1071 (1972) (changes 

in the Insurance Code  “automatically amend the policy provision to conform to the 

requirements of the statute.”). Thus, every class member shares in common that their 

contract contains a provision guaranteeing continued coverage until Defendant fully 

complies with all The Statutes’ notice and grace period provisions.   

 Similarly, as to the UCL, violations of statutes necessarily create claims for 

violations of the UCL’s “unlawful” prong.  Korea Supply Co. v. Lockheed Martin 

Corp., 29 Cal. 4th 1134, 1143 (2003) (The UCL “borrows violations from other laws 

by making them independently actionable as unfair competitive practices.”).  In sum, 

the truth or falsity of the central issues to the validity of all claims brought by each 

class member can be determined in “one stroke.”  Dukes, 564 U.S. 338 at 341. In 

other words, whether noncompliance with The Statutes voids Defendant’s attempted 

lapses, “touch[es] and concern[s]” each member of the class, easily establishing the 

lenient “commonality” prong – as well as the other prongs discussed below. See id. 

at 359, fn. 10. 

To be sure, several courts have found commonality in analogous contexts. 

Indeed, the Central District in Bentley addressed class certification of the same 

theories against United.  Bentley, 2018 WL 3357458, at *2 (“[I]f an insurer fails to 
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give a policyholder an opportunity to name a designee, the notice [of cancelation] to 

the policyholder is not effective.  United maintains that it did not need to send out 

[designee] notices because Bentley’s policy was issued before the Statutes’ effective 

date.”).  Given the central importance of The Statutes, the Central District easily 

found commonality. Id at *8 (“All the class members have suffered the same alleged 

injury: they are beneficiaries of policies that United canceled before providing 

statutorily required notice.” … “If the Court determines that United violated the 

Statutes by not providing adequate notice, then Plaintiff and class members will 

prevail. Otherwise, United will win.  Because the facts are similar and the legal issues 

can be resolved answering one question, commonality is met.”).  

Other examples of certified class-wide coverage disputes abound.  For 

example, in Johnson v. Hartford Cas. Ins. Co., No. 15-cv-04138, 2017 WL 2224828, 

*12-13 (N.D. Cal. May 22, 2017), a class of property insurance policy owners 

challenged defendant-insurer’s practice of depreciating certain covered costs, citing 

the California Insurance Code’s restrictions on depreciation under certain enumerated 

circumstances. Id. The Court certified the class, finding each of the class member’s 

claims hinged on the same conduct, the legality of which could be decided based on 

the court’s interpretation of the applicable Insurance Code provisions. Id.; see Durant 

v. State Farm Mut. Auto. Ins. Co., NO. 2-15-CV-01710, 2017 WL 950588, *4 (D. 

Wash. March 9, 2017) (commonality found for class of auto insurance policy owners 

because defendant auto insurance provider denied each of their claims based on a 

uniform policy interpretation and therefore the legality of defendant’s practice could 

be decided commonly); Vaccarino v. Midland Nat’l Life Ins. Co., No. CV 11–5858, 

2013 WL 3200500, **6-7 (C.D. Cal. June 17, 2003) (challenged practice of annuity 

bonus recoupment was applied to all class members in the same manner).12 As in 

 
12 The fact that class members might have to individually demonstrate their right to 
recover, or that they may suffer varying degrees of injury, will not bar a class 
action; nor is a class action precluded by the presence of individual defenses against 
class plaintiffs.  See 1 Newberg and Rubenstein on Class Actions § 3:20 (6th ed. 
2022);  Gerdom v. Continental Airlines, Inc., 648 F.2d 1223, 1228 (9th Cir. 1981), 
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these cases, United’s admitted conduct and the legality of it present issues common 

to the entire class.   

3. Plaintiff’s Claims Are Typical. 

The purpose of Rule 23(a)(3)’s typicality requirement is merely “…to assure 

that the interest of the named representative aligns with the interests of the class.” 

Wolin v. Jaguar Land Rover North Am., LLC, 617 F.3d 1168, 1175-1176 (9th Cir. 

2010); Armstrong v. Davis, 275 F.3d 849, 868 (9th Cir. 2001) (typical claim arises 

from same course of events and relies on similar legal arguments). This is another 

lenient requirement. See Parsons v. Ryan, 754 F.3d 657, 685 (9th Cir. 2014). It is not 

necessary that the class-member claims and representative claims be “substantially 

identical.” Id. All that is necessary is that representative claims be “reasonably 

coextensive with those of absent class members.” Hanlon v. Chrysler Corp., 150 F.3d 

1011, 1020 (9th Cir. 1998). 

Plaintiff’s claims are reasonably co-extensive with those of the Class. Every 

class member has the same complaint: that United lapsed their policies and would 

not recognize their coverage as in-force even though The Statutes demand it.  Also, 

all class members share in common that United should have but did not give them all 

the protections required by The Statutes, including a 60-day grace provision, annual 

notices of a right to designate, and/or proper lapse notice to both the policy owner 

and the designee. Every class member has a right to complain for the same reasons: 

because life insurance is an important and valuable protection.  Thus, because of 

Defendant’s admitted behavior, every class member now is in danger of losing, or 

has already lost, the same valuable thing: payment of policy benefits or a right to 

continue their insurance under the terms guaranteed by law.  Every class member is 

entitled to the same thing (revival of their policy) for the same reason (noncompliance 

with The Statutes).  Typicality is met.   

 
vacated in part in 692 F.2d 602, cert. den. sub nom. Continental Air Lines, Inc. v. 
Gerdom (1983) 460 U.S. 1074 (commonality requirement not defeated by fact that 
members had differing injuries). 

Case 3:21-cv-01415-H-KSC   Document 58   Filed 01/13/23   PageID.849   Page 28 of 36



 
1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

 

 

  

   19             3:21-cv-01415-H-KSC 
PLAINTIFF MARILYN NIEVES’S MEMORANDUM OF POINTS AND AUTHORITIES  

IN SUPPORT OF HER MOTION FOR CLASS CERTIFICATION 
 

The Bentley class certification order, involving the same insurer, is again 

instructive. A plaintiff who suffers the “same injury” because of the “same blanket 

policy” is typical of the class. Bentley, 2018 WL 3357458, at *9 (typicality existed 

where the named plaintiff, like “[a]ll the class members,” “did not receive notices” 

and where the insurer simply “followed its general rule of not giving notice on 

policies purchased before 2013.”), citing Ballas v. Anthem Blue Cross Life & Health 

Ins. Co., 2013 WL 12119569, at **9-10 (C.D. Cal. Apr. 29, 2013) (typicality met in 

a case dealing with denied insurance coverage for a medical procedure based on the 

defendant-insurer’s “blanket” policy that the requested procedure was 

“experimental” and therefore not covered). The “same injury” here is an insurance 

policy that was improperly terminated.  Accordingly, typicality exists. 

4. Plaintiff is an Adequate Representative. 

Rule 23(a)(4)’s adequacy requirement mandates that a representative plaintiff 

“fairly and adequately protect the interests of the class.” See Boyd v. Bank of Am. 

Corp., 300 F.R.D 431, 438 (C.D. Cal. 2014). Here, a plaintiff must merely show that 

her interests are not antagonistic to those of the class and that she will prosecute the 

action vigorously through qualified and competent counsel. See Linney v. Cellular 

Alaska P’ship, 151 F.3d 1234, 1239 (9th Cir. 1998). 

Ms. Nieves has suffered the same thing all class members suffered: the 

wrongful repudiation of a valuable life insurance policy.  Plaintiff’s fundamental 

objective in this litigation is to obtain a ruling, through declaratory relief or otherwise, 

that The Statutes apply to United policies in force as of January 1, 2013, and that 

United wrongfully declared these policies cancelled before complying with The 

Statutes. If Plaintiff prevails on these central issues, she and all class members 

benefit. If she does not, her claims, and those of the other class members, fail for the 

same reasons. Plaintiff has every incentive (both as the policy owner and as the 

named beneficiary) to vigorously pursue all claims. And Plaintiff has no conflicts 

with the other members of the putative class. Nieves Dec. ¶ 8; Nicholas Dec. ¶ 15. 
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Moreover, Plaintiff has acknowledged her duties as a class representative, 

including the duty to put the interests of the class ahead of his own and to act as a 

champion for the class. Id.  She has fulfilled these promises. Id.  She also hired very 

competent attorneys in the relevant areas of the law – who have years of collective 

experience in the insurance litigation and class action context and have successfully 

resolved numerous class and other actions through judgment, settlement, and trial. 

Nicholas Dec. ¶¶ 2-13. Indeed, Plaintiff has hired the same attorneys that successfully 

litigated the McHugh decision before the Supreme Court.  Declaration of Jack 

Winters (“Winters Dec.”) ¶ 5.  Both Plaintiff and her counsel are adequate.  Thus, 

pursuant to Fed. R. Civ. P. 23(g), Plaintiff additionally requests the Court appoint 

Plaintiff’s counsel as Class Counsel.  

B. Plaintiff’s Claims Also Satisfy Rule 23(b). 

Plaintiff’s claims also satisfy the requirements of both Rules 23(b)(2) and 

23(b)(3). 

1. Plaintiff Has Satisfied Rule 23(b)(2). 

 Plaintiff’s case is, first and foremost, one for declaratory and injunctive relief.  

Plaintiff is asking for a legal determination that coverage remained in effect despite 

any nonpayment of premium. Certification of cases under 23(b)(2) is proper where 

the party against whom relief is sought has acted (or refused to act) on grounds 

generally applicable to a class of persons, thereby making appropriate declaratory or 

injunctive relief with respect to the class as a whole. Fed. R. Civ. P. 23(b)(2).  

Grounds “generally applicable” to a class does not mean, however, that every single 

class member must have been injured or aggrieved in the same way by the defendant's 

conduct. It is sufficient if defendant has adopted a pattern of activity that is likely to 

be the same as to all members of the class. Baby Neal for & by Kanter v. Casey, 43 

F.3d 48, 52, 63-64 (3d Cir. 1994); see also, Adv. Comm. Note, 39 F.R.D. 98, 102 

(1966); Brown v. Kelly, 609 F.3d 467, 477, fn. 8 (2d Cir. 2010) (collecting cases).  

Specifically, certification under 23(b)(2) is available when plaintiffs are seeking a 
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declaration or injunction with respect to their rights under an insurance contract.  See, 

e.g., Gooch v. Life Inv'rs Ins. Co. of Am., 672 F.3d 402, 427 (6th Cir. 2012). 

Here, Defendant admittedly refused to provide all the protections mandated by 

The Statutes.  And Defendant refuses to acknowledge the in-force status that The 

Statutes bestow upon the class policies – save for United’s admission and  attempted 

“pick-off” as to Plaintiff by reinstatement.  Defendant’s refusals are the “pattern of 

activity” that apply to everyone in the class.  In turn, Plaintiff seeks a declaration that 

this pattern of activity was and is improper.  More specifically, Plaintiff seeks a 

declaration, injunction, or judgment that class member policies were improperly 

terminated – that those terminations were not legally effective – and that as such the 

policies remain in force today.  See, e.g., Cal. Ins. §§ 10113.71(a) (“lapse and 

termination of a life insurance policy shall not be effective unless …”); 10113.72(c) 

(no policy “shall lapse or be terminated” without first providing proper notices).  For 

policies where the insured has died, the declaration, injunction, or judgment will 

come with a commandment that the insurer stop withholding the policy benefit.  See 

Cal. Ins. Code, § 10111 (measure of damages and liability is simply the unpaid 

benefit); § 10509.944 (insurers, pursuant to the “Unclaimed Life Insurance and 

Annuities Act” are already obligated to affirmatively look for deceased insureds and 

their beneficiaries on a regular basis, and pay benefits, without waiting for a formal 

claim to benefits).   

In short, declaratory and injunctive relief is appropriate for the Class because 

Defendant have denied that relief to the Class as a whole and for the same reason (its 

erroneous interpretation of the law).  Certification under Rule 23(b)(2) is, therefore, 

appropriate. 

2. Separately, Plaintiff’s Claims Also Satisfy Rule 23(b)(3)’s 
“Predominance” and “Superiority” Requirements. 

To also achieve certification under Rule 23(b)(3), there must be “questions of 

law or fact common to the members that predominate over any questions affecting 
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only individual members” and a class proceeding must be “superior to other available  

methods for fair and efficient adjudication of the controversy.” See Fed. R. Civ. P. 

23(b)(3). Each requirement is met here to the extent necessary. 

a. Nearly every important factual and legal issue is common 
among class members.  Common issues predominate. 

Rule 23(b)(3)’s predominance test gauges “whether proposed classes are 

sufficiently cohesive to warrant adjudication by representation…[and] focuses on the 

relationship between the common and individual issues.” See Hanlon, 150 F.3d at 

1022.  The test is satisfied when “common questions present a significant aspect of 

the case, and they can be resolved for all members of the class in a single 

adjudication.” Id.  Establishing predominance “does not require plaintiffs to prove 

that every element of a claim is subject to class-wide proof: they need only show that 

common questions predominate over questions affecting only individual class 

members.”  In re Cathode Ray Tube (CRT) Antitrust Litig., No. C–07–5944, 2013 

WL 5391159, *2 (N.D. Cal. Sep. 24, 2013).  Predominance is readily established in 

a case like this where the class’s failure to win on key questions – whether 

Defendant’s noncompliance rendered the lapses ineffective per the plain terms of The 

Statutes – “would end the case for one and for all.”  Cf. Amgen Inc. v. Connecticut 

Ret. Plans & Tr. Funds, 568 U.S. 455, 468 (2013). 

Courts routinely find predominance in cases involving company-wide 

practices or policies alleged to be illegal.  See, e.g., Bentley, 2018 WL 3357458, at 

*11 (predominance established where “[t]he evidence shows that [insurer] has a 

uniform practice of not providing notice to policyholders and their designees if they 

purchased their policies before the Statutes’ effective date.”).  Common issues 

abound here and predominate over any individual inquiries.  As was true in Bentley, 

the driving common question of proper application of The Statutes to class members’ 

policies will effectively resolve this case. Like these other certified cases, Plaintiff’s 

claims challenge a common company policy that she contends is illegal and results 
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in damages which are set by statute. See Cal. Ins. Code, § 10111. 

To prove Defendant’s liability, common evidence will be and already has been 

used to establish vital undisputed facts.  See, e.g., Section IV(D).  Whether 

Defendant’s common behavior was proper requires a single analysis of The Statutes 

which will, in turn, determine the outcome of every class member’s claim by simply 

looking at one or two data spreadsheets.   

Moreover, while it is not necessary to calculate damages now, that assessment 

will be uniform across the Class. Cf. Leyva v. Medline Indus. Inc., 716 F.3d 510, 514 

(9th Cir. 2013); Yokoyama v. Midland Nat. Life Ins., 594 F.3d 1087, 1089 (9th Cir. 

2010).  If the insured has passed, while coverage was in-force as a matter of law, the 

quantum of damage will simply be the amount of the policy. See Cal. Ins. Code, § 

10111. The measure of damage is, thus, straightforward arithmetic of adding up the 

policy values.  The damages are dictated by Statute.  Even the obligation to find and 

pay these class members already exists regardless of any damages findings by this 

Court.  See Cal. Ins. Code, § 10509.940 (insurer has affirmative duty to seek out and 

pay without waiting for claims).  This analysis is applicable to all vested beneficiaries 

– i.e., those beneficiaries on policies where the insured has died – and it is directly 

tied to the liability Plaintiff is attempting to prove (that is, the illegal behavior).   

In short, the most important issues here are common: involving life insurance 

policies that were all terminated for the same reasons (a missed premium payment) 

but were terminated wrongfully (because of failure to comply with The Statutes), and 

where the remedy is singular (payment of the policy amount per the Insurance Code). 

Common issues thus “predominate.”   

b. Class adjudication is not just superior here, it is essential. 

Rule 23(b)(3)’s superiority requirement – again to the extent it applies – tests 

whether a class action is the most efficient and effective means of resolving the 

controversy. Wolin, 617 F.3d at 1175. Factors to consider in assessing superiority 

include the class member’s interests in individually controlling the prosecution or 
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defense of separate actions; the extent and nature of any litigation concerning the 

controversy already begun by or against class members; the desirability or 

undesirability of concentrating the litigation of the claims in the particular forum; and 

the likely difficulties in managing a class action. Ellsworth v. U.S. Bank, N.A., No. C 

12–02506, 2014 WL 2734953 at *29 (N.D. Cal. June 13, 2014). The objective of the 

superiority analysis is to “focus on efficiency and economy so that appropriate cases 

may be adjudicated most profitably on a representative basis.” Id.  

Class treatment of this dispute is far superior to individual adjudication for 

several reasons. First, without class notice, most, and likely all, class members will 

never know they have a claim. Those concerned with life insurance benefits are 

usually the old, sick, or their grieving family members.  These groups either may not 

know the policy lapsed or may believe the policy lapsed but there is nothing that can 

be done to remedy that fact, i.e., they believe what their insurance company 

erroneously told them: that their policy properly lapsed.  Indeed, the California 

Legislature recognized the vulnerability of the people meant to be protected by The 

Statutes, which was a main reason why California enacted The Statutes in the first 

place.  See McHugh, 12 Cal.5th at 242-243. 

Further, beneficiaries are often not aware of even the existence of the policies 

and have no rights in the policy until the insured dies.  As such, many beneficiaries 

are unaware of potential claims. But all this information is contained in Defendant’s 

own records and is easily retrieved thanks to this case.  Defendant should not benefit 

from its own misconduct by mispresenting to policyholders that their policies 

properly lapsed, proven wrong by the Supreme Court in McHugh, yet opposing 

certification to enable them to let their policyholders’ claims expire without redress 

after pocketing all their premiums. 

In this regard, outside of the Bentley case which was expressly limited to 

beneficiaries of pre-2013 policies (less than 50 class members, versus the tens of 

thousands of putative class members here), the record is devoid of any other suits or 
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claims against United on this issue. Nicholas Dec. ¶ 19.  This confirms that individual 

suits are not a viable alternative to class treatment or, again, these niche legal 

interpretive battles are lost on the public.  Moreover, class adjudication will not 

disrupt any other related proceedings. See, e.g., Alba v. Papa John’s USA, No. CV 

05-7487, 2007 WL 953849, *15 (C.D. Cal. Feb. 7, 2007); Johnson, 2017 WL 

2224828 at **16-17.  Indeed, Ms. Nieves here got nowhere with United, even though 

United knew and admitted it had erred, until she had to hire counsel and file a lawsuit.   

C. In the Alternative, the Court Could Certify an Issue Class Under 
Rule 23(c)(4).  

Rule 23(c)(4) provides that, “[w]hen appropriate, an action may be brought or 

maintained as a class action with respect to particular issues.”  “Selectively used, this 

provision may enable a court to achieve the economies of class action treatment for 

a portion of a case, the rest of which may either not qualify under Rule 23(a) or may 

be unmanageable as a class action.” Manual for Complex Litig. (4th ed. 2004) § 

21.24.   As an alternative to certification of this entire Class as defined under Rule 

23(b), the Court could certify merely the legal issues of whether The Statutes apply 

to United’s policies in force as January 1, 2013, and whether United’s admitted 

failure to comply with The Statutes rendered its terminations ineffective. To avoid a 

failure of justice, the Court should do so if it decides not to certify the entirety of the 

class under Rule 23(b)(2) or (b)(3) for any reason.  

IV. CONCLUSION 

For the foregoing reasons, Plaintiff respectfully requests that the Court grant 

this motion. 

Respectfully submitted: 

DATED:   January 13, 2023    
NICHOLAS &TOMASEVIC, LLP 
 

      By:    /s/ Alex Tomasevic       
Craig M. Nicholas (SBN 178444) 
Alex Tomasevic (SBN 245598)   
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WINTERS & ASSOCIATES 
Jack B. Winters, Jr. (SBN 82998) 
Sarah Ball (SBN 292337) 
 
Attorneys for Plaintiff MARILYN 
NIEVES, Individually, and on Behalf 
of the Class 
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