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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 )  
In re: ) Case No. 17-47541-659 
 ) CHAPTER 11 
ARMSTRONG ENERGY, INC., et al.,1 )  
 ) (Joint Administration Requested) 
 )  

Debtors. )  
 )  

 
DECLARATION OF ALAN BOYKO OF ARMSTRONG ENERGY, INC.,  

IN SUPPORT OF CHAPTER 11 PETITIONS AND FIRST DAY MOTIONS 

I, Alan Boyko,  hereby declare under penalty of perjury:  
 

1. I am the Chief Restructuring Officer of Armstrong Energy, Inc. (“Armstrong,” and 

together with its debtor affiliates, the “Debtors”).  I have served in this position since August 2017.  

In such capacity, I am generally familiar with the Debtors’ day-to-day operations, business and 

financial affairs, and books and records.  I am above 18 years of age, and I am competent to testify. 

2. I submit this declaration (the “Declaration”) to assist this Court and parties in 

interest in understanding the circumstances that compelled the commencement of these chapter 11 

cases and in support of:  (a) the Debtors’ petitions for relief under chapter 11 of title 11 of the 

United States Code (the “Bankruptcy Code”) filed on November 1, 2017, (the “Petition Date”); 

and (b) the emergency relief that the Debtors have requested from the Court pursuant to the 

motions and applications described herein.  

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Armstrong Energy, Inc. (4058); Armstrong Air, LLC (2017); Armstrong Coal Company, Inc. 
(0349); Armstrong Coal Sales, LLC (8643); Armstrong Energy Holdings, Inc. (5664); Armstrong Logistics 
Services, LLC (0392); Thoroughfare Mining, LLC (7890); Western Diamond LLC (9356); Western Land 
Company, LLC (9821).  The location of the Debtors’ service address is:  7733 Forsyth Boulevard, Suite 1625, St. 
Louis, Missouri 63105. 
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3. Except as otherwise indicated, all facts set forth in this Declaration are based upon 

my personal knowledge, my discussions with other members of the Debtors’ management team 

and the Debtors’ advisors, my review of relevant documents and information concerning the 

Debtors’ operations, financial affairs, and prior restructuring initiatives, and/or my opinions based 

upon my experience and knowledge.  If called as a witness, I could and would testify competently 

to the facts set forth in this Declaration.  I am authorized to submit this Declaration on behalf of 

the Debtors. 

4. To familiarize the Court with the Debtors and the relief the Debtors seek on the first 

day of these chapter 11 cases, this Declaration is organized into five primary sections.  The first 

section provides a brief introduction to the Debtors, including their corporate history and business 

operations, along with information on the coal industry in which the Debtors operate.  The second 

section provides an overview of the Debtors’ organizational and capital structure.  The third section 

describes the circumstances leading to the commencement of these chapter 11 cases. The last 

section sets forth the relevant facts in support of each of the pleadings filed in connection with 

these chapter 11 cases (collectively, the “First Day Motions”). 

5. As described more fully in the final section, the Debtors have requested a variety 

of relief in their First Day Motions to minimize the adverse effects of the commencement of these 

chapter 11 cases.  I have reviewed and am familiar with the contents of each First Day Motion, 

and I believe that the relief sought therein is necessary to permit an effective transition into chapter 

11.  I further believe the relief requested in the First Day Motions will aid in the implementation 

of timely and efficient chapter 11 cases for all of the Debtors that will preserve and maximize the 

value of their respective estates, and I respectfully submit that, for the reasons discussed herein, 

each of the First Day Motions should be approved. 
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Preliminary Statement 

6. The Debtors are a leading producer of low-chlorine, high-sulfur thermal coal from 

the Illinois Basin in Western Kentucky. They market their coal primarily to proximate and 

investment grade electric utility companies as fuel for steam-powered generators.  Over the past 

several years, the Debtors and other coal producers in the United States have encountered a series 

of macroeconomic hurdles, including reduced demand for coal and lower coal prices, precipitated 

by slow economic growth, an abundance of extremely low-priced natural gas, and increased 

regulatory burdens.  As U.S. natural gas production hit a record high in 2015, the abundance of 

inexpensive natural gas put severe pressure on the coal industry, which could not compete with 

natural gas pricing.  At the end of 2016, U.S. coal volumes and Illinois Basin thermal coal prices 

had both declined by more than 25 percent from 2012 levels.  The decline in demand combined 

with low coal prices substantially reduced the Debtors’ revenues and cash flows.   

7. These macroeconomic factors, coupled with the Debtors’ substantial debt 

obligations and operational costs, strained the Debtors’ ability to sustain the weight of their capital 

structure and devote the necessary capital to maintain and grow their business.  While the Debtors 

took steps to stabilize their financials through internal operational changes, they also retained 

Kirkland & Ellis LLP as legal counsel in April 2016 and MAEVA Group, LLC (“MAEVA”) as 

financial advisor in May 2016 to advise the Debtors’ management and board of directors regarding 

potential strategic alternatives to enhance the the Debtors’ liquidity position and address their 

capital constraints during this commodity downturn.  

8. Throughout 2016, to evaluate their options with regard to a potential restructuring, 

the Debtors and their advisors marketed the Debtors’ assets and engaged in extensive discussions 

with several candidates regarding the acquisition of their business.  During this process, the 

Debtors received several non-binding letters of interest, including one from mineral-operator 
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Knight Hawk Holdings, LLC (“Knight Hawk”).  Ultimately, however, the Debtors decided not to 

pursue these bids further due to a lack of interest from their primary stakeholders.   

9. The Debtors and their advisors maintained an open dialogue with their primary 

stakeholders during this process, and over the past year have had numerous discussions with their 

major equity holders, funds held or managed by Yorktown Partners LLC (“Yorktown”), an ad hoc 

group of the Debtors’ senior secured noteholders holding approximately $156 million in aggregate 

principal amount (representing approximately 78 percent of the outstanding principal amount) 

(the “Bondholder Group”), and their respective advisors regarding various standalone 

restructuring options, including both in-court and out-of-court transactions.  Despite exchanging 

term sheets with the Bondholder Group regarding a standalone restructuring, the Debtors were 

unable to reach a consensus with their stakeholders by the middle of 2017 as to a path forward. 

10. To preserve liquidity in the face of an uncertain path forward, the Debtors elected 

to forgo a June 15, 2017 interest payment on their senior secured notes (the “Interest Payment”) 

and enter into a 30-day grace period under their indenture.  As that grace period neared its 

expiration in July, the Debtors and the Bondholder Group entered into a forbearance agreement 

regarding the Interest Payment to give the parties more time to collaborate on a consensual 

restructuring transaction.  During the forbearance period, the Debtors retained FTI Consulting, Inc. 

(“FTI”) as a restructuring advisor and the Debtors appointed me as chief restructuring officer, 

effective as of August 14, 2017.  As the Debtors and the Bondholder Group worked towards their 

common goal, the forbearance period was extended a number of times, with the final forbearance 

period extended through October 31, 2017.     

11. Ultimately, the Debtors and the Bondholder Group were able to negotiate a 

consensual and comprehensive restructuring that involved the Debtors’ other major stakeholders.  
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More specifically, after more than a year of diligence and arm’s-length negotiations with the 

Bondholder Group, the Debtors reached an agreement with (a) the Bondholder Group, (b) the 

Debtors’ primary mineral rights provider (Thoroughbred Resources, L.P. (“Thoroughbred”)), 

(c)  Knight Hawk, and (d) the Debtors’ approximately 97-percent shareholder (Rhino Resource 

Partners Holdings, LLC (“RRHP”)), which was memorialized in a restructuring support agreement 

(attached hereto as Exhibit A, the “RSA”).  Pursuant to the RSA, the Debtors, the Bondholder 

Group, Thoroughbred, Knight Hawk, and RRHP (collectively, the “Support Parties”) have 

committed to support a restructuring that will maximize stakeholder recoveries and pave the way 

for a sale of substantially all of the Debtors’ assets under a chapter 11 plan (the “Plan”).  

The Debtors commenced these chapter 11 cases to implement the RSA’s transactions and intend 

to close on the sale of substantially all of their assets no later than February 24, 2018—115 days 

after the Petition Date. 

12. Due in large part to the broad stakeholder support for the proposed restructuring 

transactions and the value that such transactions will create, the Debtors believe the Plan represents 

the best and highest outcome available for the Debtors’ estates.  The Plan generally provides for 

the following treatment of claims and interests: 

• administrative expense claims and prepetition priority claims (including tax claims) 
will be paid in full upon emergence (or, in the case of priority tax claims, treated in 
accordance with section 1129(a)(9)(C) of the Bankruptcy Code);  

• holders of senior secured notes claims will serve as a stalking horse that will receive 
100 percent of the equity in an entity holding substantially all of the Debtors’ assets in 
exchange for the satisfaction of $90 million of their indebtedness and will receive their 
pro rata share of the remaining collateral securing their claims;  

• other secured claims will be treated in such a manner that they are unimpaired;  

• holders of general unsecured claims (including any deficiency claims) against each of 
the Debtors will receive their pro rata share of certain residual and unencumbered 
assets of the Debtors’ estates after all senior claims have been satisfied; and  

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 5 of 247



  

  6 
 

• existing equity interests in the Debtors will be cancelled without any distribution to the 
holders of such interests. 

13. Importantly, the RSA preserves the Debtors’ ability to solicit potential alternative 

restructuring transactions and consider any such proposals from third parties.  Indeed, the Debtors 

will run a postpetition marketing process for 45 days.  In addition, the RSA expressly reserves the 

Debtors’ ability to take any action to maximize the value of their estates in accordance with their 

fiduciary duties, as the RSA contemplates a “fiduciary out” that permits the Debtors to 

consummate a transaction that proves superior to the one set forth in the RSA.  

I. The Debtors’ History and Business Operations. 

A. Introduction. 

14. As discussed above, the Debtors are a leading producer of low-chlorine, high-sulfur 

thermal coal from the Illinois Basin in Western Kentucky.  In addition to the approximately 

445 million tons of proven and probable coal reserves owned, leased, and mined by the Debtors in 

the Illinois Basin,  the Debtors also own and operate three coal processing plants that support their 

mining operations.  A map detailing the location of the Debtors’ reserves is included below.   
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15. From their reserves, the Debtors mine coal from multiple seams that, in 

combination with their coal processing facilities, enhance their ability to meet customer 

requirements for blends of coal with different characteristics.  The locations of the Debtors’ coal 

reserves and operations, adjacent to the Green River, together with their river dock coal handling 

and rail loadout facilities, allow the Debtors to optimize their coal blending and handling, and 

provide their customers with rail, barge, and truck transportation options.  

16. Headquartered in St. Louis, Missouri, the Debtors employ approximately 600 

individuals on a full-time basis between their mines and their home office, none of whom are 

represented by a collective bargaining unit. 
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B. Formation. 

17. The Debtors were formed in 2006 to acquire and develop a large coal reserve 

holding and they are majority-owned by RRHP, an investment fund managed by Yorktown.  

Between 2006 and 2011, the Debtors completed six transactions, either directly or through their 

affiliate, Thoroughbred, to acquire mineral reserves and land from Peabody Energy, Inc. 

(“Peabody”).   

18. Funds managed by Yorktown own over 98 percent of the equity interests in 

Thoroughbred, and the Debtors, directly or indirectly, own the remaining interests.  As of the date 

hereof, Thoroughbred owns an interest in approximately 187 million tons of the Debtors’ mineral 

reserves and leases such reserves to the Debtors.  In addition, the Debtors have also leased 

approximately 250 million tons of mineral reserves wholly-owned by Thoroughbred in exchange 

for a production royalty.  

19. The Debtors commenced production in the second quarter of 2008 and currently 

operate five mines, including three surface and two underground.  Since 2008, the Debtors have 

acquired additional mineral reserves, which are strategic to their operating plans. 

C. The Debtors’ Employees. 

20. Between their mines and home office, the Debtors employ approximately 600 

individuals on a full-time basis.  These employees include miners, engineers, truck drivers, 

mechanics, electricians, administrative support staff, managers, directors, and executives.  

The Debtors provide their employees with health and welfare benefit plans, including medical, 

prescription drug, dental, and vision plans.  The Debtors also contribute to plans established for 

certain retirees who retired before October 1, 1994 under the Coal Industry Retiree Health Benefits 

Act of 1992, 26 U.S.C. § 9701 et seq. (the “Coal Act”).  Like other coal companies, the Debtors 
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also incur costs and make award payments in accordance with the Federal Mine Safety and Health 

Act of 1977, 30 U.S.C. §§ 901–45 (the “Black Lung Benefits Act”). 

D. Mining Operations. 

21. The Debtors currently operate five active mines, all of which are located in the 

Illinois Basin coal region in Western Kentucky.  The Debtors’ active operations comprise three 

surface mines and two underground mines, as described in more detail below.  In 2016, 

approximately 44 percent of the coal that the Debtors produced came from their surface mining 

operations.  In general, the Debtors have developed their mines and preparation plants at strategic 

locations in close proximity to rail or barge shipping facilities.  The Debtors control approximately 

445 million tons of proven and probable coal reserves in Ohio, Muhlenberg, McLean, Webster, 

and Union counties in Western Kentucky, of which they lease or sublease approximately 

13 million tons from various unaffiliated landowners.  The Debtors’ active and recently closed 

mines include: 

• Equality Boot Mine. The Equality Boot mine is a surface mining operation located 
eight miles southwest of Centertown, Kentucky, which commenced operations in 
September 2010.  The Equality Boot mine produced approximately 1.6 million tons of 
coal in 2016 and had approximately 11.6 million tons of proven and probable reserves 
as of December 31, 2016. 

• Lewis Creek Mine. The Lewis Creek mine is a surface mine located approximately five 
miles south of Centertown, Kentucky, and approximately 3.5 miles from the Debtors’ 
Midway Preparation Plant.  Lewis Creek produced approximately 0.9 million tons of 
clean coal in 2016.  As of December 31, 2016, there were approximately 7.2 million 
tons of proven and probable reserves at the Lewis Creek surface mine. Coal mined at 
the Lewis Creek mine is primarily transported by truck to the Debtors’ Midway 
Preparation Plant for processing and subsequent delivery to the Debtors’ customers.  

• Kronos Underground Mine.  The Kronos underground mine, which commenced 
operations in September 2011, is located approximately three miles southwest of 
Centertown, Kentucky.  The Kronos underground mine produced approximately 2.1 
million clean tons of coal in 2016.  There were approximately 30.9 million tons of 
proven and probable reserves at the Kronos mine as of December 31, 2016.  Coal mined 
at the Kronos underground mine is transported by truck to the Debtors’ Midway 
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Preparation Plant and by conveyor to the Armstrong Dock Preparation Plant for 
processing and delivery to the Debtors’ customers.  

• Survant Underground Mine.  The Survant underground mine, which is located at the 
Debtors’ Parkway complex, came out of development in August 2015.  During 2016, 
the Survant underground mine produced approximately 55.4 million tons of proven and 
probable reserves.  Coal mined from the Survant underground mine is primarily 
processed at the Debtors’ Parkway Preparation Plant prior to shipment to the the 
Debtors’ customers.   

• Midway Mine.  The Midway mine is a surface mine located two miles southeast of 
Centertown, Kentucky in Ohio County and is west of and adjacent to the Debtors’ 
Midway Preparation Plant.  Coal from the Midway mine was primarily transported by 
truck to the Midway Preparation Plant for processing, where it is then shipped to 
customers via truck, rail or barge.  On December 31, 2015, production at the Midway 
mine was temporarily idled due to declining market conditions.  The Debtors’ reserve 
studies indicate the Midway mine had approximately 14.2 million tons of proven and 
probable reserves as of December 31, 2016.  

• Parkway Underground Mine (Inactive). The Parkway underground mine is located 
northeast of Central City, Kentucky in Muhlenberg County.  The Parkway underground 
mine produced approximately 0.5 million tons of clean coal in 2016.  In October 2016, 
production ceased at the Parkway underground mine as the economically recoverable 
reserves had been depleted.  

E. Coal Preparation Facilities. 

22. The majority of coal produced from each of the Debtors’ mining operations is 

processed at a coal preparation plant located near the mine or connected to the mine by an overland 

conveyor system.  The Debtors have three preparation plants:  Midway; Parkway; and Armstrong 

Dock.  These coal preparation plants allow the Debtors to process the coal they extract from their 

mines to ensure a consistent quality and to enhance its suitability for particular end-users.  In 2016, 

the Debtors’ preparation plants processed approximately 96 percent of the raw coal they produced.  
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23. The treatments the Debtors employ at their preparation plants depend on the size of 

the raw coal.  For coarse material, the separation process relies on the difference in the density 

between coal and waste rock where, for the very fine fractions, the separation process relies on the 

difference in surface chemical properties between coal and the waste minerals.  To remove 

impurities, the Debtors crush raw coal and classify it into various sizes.  For the largest size 

fractions, the Debtors use dense media vessel separation techniques in which they float coal in a 

tank containing a liquid of a pre-determined specific gravity.  The Debtors treat intermediate sized 

particles with dense medium cyclones, in which a liquid is spun at high speeds to separate coal 

from rock.  Fine coal is treated in spirals, in which the differences in density between coal and 

rock allow them, when suspended in water, to be separated.  Ultra fine coal is recovered in column 

flotation cells utilizing the differences in surface chemistry between coal and rock.  Coarse refuse 

from the Debtors’ preparation plants is back-hauled and disposed of in its mining pits or other 

locations in accordance with applicable regulations and permits. 

F. The Debtors’ Customers. 

24. While the Debtors sometime sell coal to industrial companies, brokers, and other 

coal producers, the Debtors’ primary customers are electric utilities.  For the year ended December 

31, 2016, approximately 99 percent of the Debtors’ coal revenues related to sales to electric 
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utilities.  The majority of the Debtors’ electric utility customers purchase coal for terms of one to 

four years, but the Debtors also supply coal on a spot basis for some of their customers.  In 2016, 

the Debtors sold coal to six domestic utility customers with operations located in a number of 

states.  The majority of those customers operate power plants in the Midwestern and Southern 

regions of the United States.  For the year ended December 31, 2016, the Debtors derived 

approximately 45 percent and 40 percent of their total coal revenues from sales to their two largest 

customers, Louisville Gas & Electric Company and the Tennessee Valley Authority, respectively. 

1. Coal Supply Agreements. 

25. As is customary in the coal industry, the Debtors enter into multi-year coal supply 

agreements with many of their customers.  Multi-year coal supply agreements usually have 

specific volume and pricing arrangements for each year of the agreement.  These agreements allow 

customers to secure a supply for their future needs and provide the Debtors with greater 

predictability of sales volume and sales prices.   

26. In 2016, the Debtors sold approximately 99 percent of their coal under multi-year 

coal supply agreements.  The majority of the Debtors’ multi-year coal supply agreements include 

a fixed price for the term of the agreement or a pre-determined escalation in price for each year.  

At December 31, 2016, the Debtors had multi-year coal supply agreements with remaining terms 

ranging from one to four years, and are contractually committed to sell 5.3 million tons of coal in 

2017.   

27. The Debtors typically enter into multi-year coal supply agreements through a 

“request-for-proposal” process and after competitive bidding and negotiations.  Certain of the 

Debtors’ agreements contain clauses that may allow customers to terminate the agreement in the 

event of certain changes in environmental laws and regulations that affect their operations.  The 

coal supply agreements also establish the quality and volume of coal to be sold.  Most of the 
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Debtors’ agreements fix annual pricing and volume obligations, though, in certain instances, the 

volume obligations may change depending on the customer’s needs.  Most of the Debtors’ coal 

supply agreements contain provisions requiring it to deliver coal within certain ranges for specific 

coal characteristics, such as heat content, sulfur, ash, and moisture content, as well as others.  

Failure to meet these specifications can result in economic penalties, suspension, or cancellation 

of shipments or termination of such agreements.   

G. Transportation.  

28. The Debtors ship their coal to domestic customers by means of railcars, barges, 

trucks, or a combination of these means of transportation.  The Debtors generally sell coal free on 

board at the mine or nearest loading facility; their customers normally bear the costs of transporting 

coal by rail or barge.  Historically, most domestic electricity generators have arranged long-term 

shipping agreements with rail or barge companies to assure stable delivery costs.  Approximately 

65 percent of the Debtors’ coal shipped in 2016 was delivered by barge, which is generally less 

expensive than transporting coal by truck or rail.  The Armstrong Dock can load up to six million 

tons of coal annually for shipment on inland waterways.  In 2016, approximately 16 percent and 

19 percent of the Debtors’ coal sales tonnage was shipped by truck and rail. 
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H. Competition. 

29. The coal industry in the United States is highly competitive.  There are numerous 

large and small producers in all coal producing regions of the United States, and the Debtors 

compete with many of these producers.  The Debtors’ main competitors include Alliance Resource 

Partners, L.P., Peabody, Foresight Energy L.P., and Murray Energy Corp., all of which are 

companies mining in the Illinois Basin.  Many of these coal producers have greater financial 

resources and more proven and probable reserves than the Debtors.  Based on data from the Mine 

Safety and Health Administration (“MSHA”), the Debtors were the sixth largest producer of 

Illinois Basin coal in fiscal 2016, producing approximately six percent of the total Illinois Basin 

coal.   

30. Outside of the Illinois Basin, the Debtors compete broadly with other U.S. based 

producers of thermal coal and internationally with numerous global coal producers.  The most 

important factors on which the Debtors compete are price, quality and characteristics, 

transportation costs, and reliability of supply.  The demand for the Debtors’ coal and the prices 

that it can obtain for its coal are closely related to coal consumption patterns of the U.S. electric 

generation industry and international consumers.  The patterns of coal consumption are affected 

by various factors beyond the Debtors’ control, including economic conditions, temperatures in 

the United States; government regulation, technological developments, and the location, quality, 
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price and availability of competing sources of fuel such as natural gas, oil and nuclear sources, as 

well as alternative energy sources such as hydroelectric power and wind. 

II. The Debtors’ Organizational and Capital Structure. 

A. The Debtors’ Prepetition Organizational Structure.  

31. As set forth on the chart attached hereto as Exhibit B, Armstrong Energy, Inc. is 

the direct or indirect parent of each of the Debtors.  Armstrong is a privately traded corporation, 

which is majority owned by RRHP.  The Debtors are organized in the states of Delaware, Kentucky, 

and Nevada.  

B. The Debtors’ Common Stock. 

32. There is no established public trading market for Armstrong’s common stock.  

Instead, the majority of the issued and outstanding common stock of Armstrong Energy, Inc. is 

held by members of management or RRHP.  As of March 30, 2017, there were approximately 22 

holders of record of Armstrong’s common stock and there were 21,883,224 shares of Armstrong 

Energy, Inc.’s common stock outstanding.  

C. The Debtors’ Prepetition Capital Structure.  

33. Armstrong Energy, Inc., as issuer, and Armstrong Air, LLC, Armstrong Coal 

Company, Inc., Armstrong Energy Holdings, Inc., Western Diamond LLC, Western Land 

Company, LLC, Armstrong Coal Sales, LLC, Thoroughfare Mining, LLC, and Armstrong 

Logistics Services, LLC, as guarantors, are party to that certain indenture dated as of December 

21, 2012 (as amended, supplemented, modified, or amended and restated from time to time, the 

“Indenture”) by and between Armstrong and Wells Fargo Bank, National Association, as indenture 

trustee and collateral agent, under which the Armstrong issued certain senior secured notes (the 

“Senior Secured Notes”).  The Senior Secured Notes mature in 2019 and carry an interest rate of 

11.75%, with interest compounding semi-annually.  Interest is payable bi-annually, on June 15 and 
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December 15.  The Senior Notes mature on December 15, 2019.  The Senior Notes are secured by 

a first lien on the Debtors’ owned and leased real property, coal mines, reserves, and stock of 

subsidiaries.  As of the Petition Date, approximately $200 million aggregate principal amount of 

Senior Secured Notes were outstanding.  As described above, on June 15, 2017, the Debtors elected 

not to make the bi-annual interest payment on the Senior Secured Notes.  

D. Asset Retirement Obligations.  

34. Like other coal companies, the Debtors have asset retirement obligations that 

include both reclamation and selenium water treatment.  Reclamation obligations primarily 

represent the fair value of future anticipated costs to restore surface land to levels equal to or 

greater than pre-mining conditions, as required by the federal Surface Mining Control and 

Reclamation Act as well as certain state laws.   

35. The Debtors’ asset retirement obligations primarily consist of spending estimates 

for surface land reclamation and support facilities at both surface and underground mines in 

accordance with applicable reclamation laws in the United States, as defined by each mining 

permit. Asset retirement obligations are determined for each mine using various estimates and 

assumptions, including, among other items, estimates of disturbed acreage as determined from 

engineering data, estimates of future costs to reclaim the disturbed acreage and the timing of these 

cash flows, discounted using a credit-adjusted, risk-free rate. 

36. Asset retirement obligation expenses for the years ended December 31, 2016 and 

2015 were $1.4 million and $2.0 million, respectively.  As of December 31, 2016 and 2015, the 

Debtors’ balance sheets reflected asset retirement obligation liabilities of $14.2 million and $14.1 

million, respectively, including amounts classified as a current liability.  The Debtors have posted 

surety bonds, a portion of which are backed by letters of credit, to secure their asset retirement 

obligations. 
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III. Circumstances Leading to These Chapter 11 Cases. 

A. Adverse Market Conditions.  

37. During the past several years, coal producers in the United States have encountered 

a convergence of macroeconomic headwinds, competition, and regulatory obstacles that have 

distressed the domestic coal industry.  These obstacles include:  (a) rapidly falling coal prices due 

to, among other things, the substantially expanded ability of North American energy companies to 

produce vast quantities of natural gas; (b) weak demand and significant oversupply for both 

thermal and metallurgical coal due to slower than expected economic growth in both the United 

States and overseas markets (such as Europe and China, the largest user of thermal and 

metallurgical coal in the world); (c) the increasing use and government subsidization of renewable 

energy technologies, both in the United States and abroad; and (d) the imposition of restrictive 

federal and state regulations on coal producers and operators of coal-fired power plants, which 

have constrained the use of coal, reduced domestic demand for coal, and sharply increased the 

costs of maintaining regulatory compliance. 
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38. A key factor in the declining demand for coal is the availability of inexpensive 

natural gas.  Current developments in natural gas production processes have lowered the cost and 

increased the supply, resulting in greater use of natural gas for electricity generation.  Because of 

this, vast quantities of natural gas have become available at economically competitive prices due 

to discoveries of large shale deposits in the United States as well as advances in extraction 

technology.  This historically low natural gas pricing has made it difficult for any coal basin to 

compete.  

39. Moreover, because the Debtors sell substantial quantities of coal products to 

electricity generators, the Debtors’ business and results of operations are linked closely to global 

demand for coal-fueled electricity.  In the past few years, thermal and metallurgical coal markets 

and pricing have become increasingly challenged with oversupply conditions. 

40. In addition, coal’s share of the U.S. energy market and prices for thermal and 

metallurgical coal have both declined markedly.  The lethargic economic environment, lack of 
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growth in energy demand generally, and a number of scheduled coal-fired plant retirements have 

precipitated this decline.   

41. Lastly, the regulatory environment has also contributed to the Debtors’ current 

financial situation.  Federal and state regulatory authorities impose obligations on the coal mining 

industry with respect to employee health and safety, permitting and licensing requirements, 

environmental protection, the reclamation and restoration of mining properties after mining has 

been completed, and the effect of mining on surface and groundwater quality.  Stricter enforcement 

of existing laws and the promulgation of new regulations have made it more costly for companies 

to use coal as an energy source.  Other regulations, such as those governing mining and reclamation, 

have imposed even more direct costs on the coal industry. 

42. The Debtors are not alone in their difficult position.  A number of other coal 

production companies, including Peabody Energy, Arch Coal, Patriot Coal Corporation, Walter 

Energy, and Xinergy filed for bankruptcy protection in 2015 and 2016.  A growing number of 

other similarly situated companies have defaulted on their debt obligations, negotiated 

amendments or covenant relief with creditors to avoid defaulting, or have effectuated out of court 

restructurings.  Most small- and mid-cap coal production companies are under financial distress 

due to the recent decline in commodity prices and industry regulations. 

B. Coal Industry Liabilities. 

43. As discussed above, the Debtors’ obligations to make payments pursuant to 

Coal Act and the Black Lung Act continue today.  Under the Black Lung Benefits Revenue Act of 

1977 and the Black Lung Benefits Reform Act of 1977, as amended in 1981, each coal mine 

operator must pay federal black lung benefits to eligible current and former employee claimants 

and also make payments to a trust fund for the payment of benefits and medical expenses to eligible 

claimants who last worked in the coal industry prior to January 1, 1973.  The Debtors recorded 
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$5.0 million and $6.3 million of expense related to this excise tax in 2016 and 2015, respectively.  

With the implementation of the Patient Protection and Affordable Care Act in 2010 and the 

amendment of federal black lung regulations, the number of claimants who are awarded federal 

black lung benefits has increased and will likely continue to increase, as will the amounts of those 

awards. The Debtors’ payment obligations for federal black lung benefits are either secured by 

insurance coverage or paid from a tax exempt trust established for that purpose.  Based on required 

funding levels, the Debtors may have to supplement the trust corpus to cover the anticipated 

liabilities going forward. 

44. When coupled with the external pricing pressure, increased regulation, and other 

costs associated with Armstrong’s businesses, these liabilities have hindered Armstrong’s ability 

to operate competitively in the current market environment.   

C. The Debtors’ Proactive Approach to Addressing Liquidity Constraints. 

1. Operational Changes. 

45. Recognizing the need to reposition the Debtors’ business in light of prevailing 

trends in the U.S. coal market, the Debtors took numerous proactive actions during 2015 and 2016 

to stabilize their financial position, including: (a) actively managing their debt capital structure; 

(b) minimizing capital expenditures; (c) effectively managing working capital; and (d) improving 

cash flows from operations.  

46. In response to continued challenges, the Debtors took actions to further reduce their 

cost structure, including reducing their employee headcount, instituting a hiring freeze, downsizing 

their operations, renegotiating vendor terms, and rebidding major products. 

47. Ultimately, the Debtors were not able to improve their cash flow position through 

operational changes alone.  During 2016, the Debtors retained K&E as counsel and MAEVA as 

financial advisor, and began exploring strategic restructuring alternatives.   
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2. Marketing Process and Restructuring Discussions. 

48. Throughout 2016, the Debtors engaged in extensive marketing efforts and 

discussions with several candidates interested in acquiring the Debtors’ assets.  After numerous 

site visits to see the Debtors’ operations and management meetings, three of the potential acquirers 

submitted non-binding letters of interest.  Among these interested parties was a third-party mineral 

operator, Knight Hawk.  The Debtors, who had been separately exploring alternative solutions 

with funds managed by Yorktown and the Bondholder Group, submitted the letters of interest they 

had received to Yorktown and the Bondholder Group for consideration.  In the end, however, these 

proposals were not viewed as sufficiently attractive.  Although the bids the Debtors received were 

deemed insufficiently attractive by their major stakeholders, they continued to engage with their 

stakeholders on a path forward. 

49. Between August 2016 and March 2017, the Debtors submitted three standalone 

restructuring term sheets to Yorktown and the Bondholder Group.  While the Bondholder Group 

ultimately submitted a competing term sheet in May 2017, the parties were not able to reach an 

agreement on a standalone restructuring and instead refocused their efforts on a third-party 

transaction.  The Debtors and the Bondholder Group actively engaged with several interested 

parties during the summer of 2017, including those that had submitted letters of interest during the 

Debtors’ 2016 marketing efforts.  

3. Continued Restructuring Efforts, Appointment of the CRO, and Entry 
into the RSA. 

50. Although the Debtors continued to engage with their stakeholders and interested 

parties in the first half of 2017, the Debtors elected to forgo the Interest Payment on June 15, 2017 

to preserve liquidity.  After forgoing the Interest Payment, the Debtors entered into a forbearance 

agreement through August 14, 2017 with the Bondholder Group so that they could continue 
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negotiations towards a consensual deal.  During this forbearance period, the Debtors, in 

consultation with the Bondholder Group, selected FTI as a proposed restructuring advisor and me 

as the Debtors’ proposed chief restructuring officer (the “CRO”).   

51. Nearing the end of the first forbearance period, the Debtors and the Bondholders

negotiated a second forbearance through September 15, 2017, at which time the Debtors retained 

FTI and appointed me as CRO.  As part of the forbearance agreement, the parties agreed to conduct 

weekly status calls to discuss both parties’ efforts to achieve a comprehensive restructuring 

transaction.  The forbearance agreement was extended a number of times—ultimately through 

October 31, 2017—while the Debtors, the Bondholder Group, and certain of their other 

stakeholders continued to work on a global deal.  It was during this time that the Bondholder Group 

and Knight Hawk considered a strategic alliance to provide an offer for the Debtors’ assets.   

52. The Debtors’ productive discussions with the Support Parties ultimately resulted in

the RSA, which contemplates a global deal between the Debtors, the Bondholder Group, 

Thoroughbred, Knight Hawk, and RRHP and outlines the proposed terms of a value-maximizing 

transaction.  As contemplated under the RSA, the Debtors, the Bondholder Group, and Knight 

Hawk entered into a Transaction Agreement, dated as of November 1, 2017 (as may be amended, 

modified, or supplemented from time to time, the “Transaction Agreement”).  The Plan 

implements the Transaction Agreement, which will result in the Bondholder Group acquiring 

substantially all of the Debtors assets under a chapter 11 plan (the “Sale Transaction”).   

53. Pursuant to the terms of the proposed restructuring, (a) the Debtors will file a

motion seeking approval of an expense reimbursement for Knight Hawk shortly after the filing of 

these chapter 11 cases, (b) the Debtors will market their assets for an additional 45 days 

postpetition as a supplement to their already extensive prepetition marketing efforts, (c) the 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 22 of 247



23 

Debtors will create a new holding company (“HoldCo”) and a new subsidiary of HoldCo 

(“NewCo”) to which they will transfer substantially all of their assets (the “Transferred Assets”) 

and certain of their liabilities; (d) the Debtors’ secured noteholders will acquire 100 percent of the 

equity in HoldCo in satisfaction of not less than $90 million of the secured noteholders’ claims; 

and (e) Knight Hawk, who will operate the Debtor’s assets post-closing, will receive a portion of 

the equity in HoldCo in exchange for providing NewCo with the funding necessary to pay all Cure 

Costs, in full, and in Cash, associated with the assumption and assignment to NewCo of certain of 

the Debtors’ contracts and leases.   

54. The RSA contains a number of milestones calculated to move the chapter 11 cases

forward in an efficient and expedient manner.  These include that: (a) within seven days of the 

Petition Date, the Debtors will file a plan and disclosure statement; (b) within 31 days of the 

Petition Date, the Bankruptcy Court will have approved an expense reimbursement for the Buyer; 

(c) within 60 days of the Petition Date the Bankruptcy Court will have entered an order approving

the disclosure statement; (d) within 100 days of the Petition Date the Plan will have been confirmed; 

and (e) within 15 days of the date of the order confirming the Plan and approving the Sale 

Transaction, the effective date of the Plan and the closing of the Sale Transaction will have 

occurred.   

55. The Sale Transaction and Plan provide a number of notable benefits to the Debtors

and their estates, including:  

• holders of secured notes claims arising under the Indenture, in satisfaction of
$90 million of their indebtedness, will receive equity in an entity holding substantially
all of the Debtors’ assets, and will also receive their pro rata share of the proceeds of
certain remaining collateral securing their claims after setting aside sufficient funds to
administer the wind down of the chapter 11 cases;

• the Buyer will assume all of the Debtors’ asset retirement obligations;
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• the Buyer will pay all cure costs, in cash, for contracts and leases to be assumed and 
assigned to the Buyer; 

• administrative expense claims and prepetition priority claims (including tax claims) 
will be paid in full upon emergence (or, in the case of priority tax claims, treated in 
accordance with section 1129(a)(9)(C) of the Bankruptcy Code); 

• other secured claims will be treated in such a manner that they are unimpaired; 

• holders of general unsecured claims (including any deficiency claims) against each of 
the Debtors will receive their pro rata share of certain residual and unencumbered 
assets of the Debtors’ estates after all senior claims have been satisfied; and 

• existing equity interests in the Debtors will be cancelled without any distribution to the 
holders of such interests. 

56. Between October 5, 2017—the date the RSA was executed—and the Petition Date, 

the Debtors and the Support Parties diligently worked to finalize the terms of the Transaction 

Agreement, the form of expense reimbursement motion, the Plan and related disclosure statement, 

and the documents to be included in the proposed plan supplement.  The Debtors enter these cases 

ready to capitalize on their prepetition efforts and quickly emerge from chapter 11. 

D. Proposed Use of Cash Collateral. 

57. Prior to the Petition Date, the Debtors successfully negotiated and finalized the 

terms of their consensual use of cash collateral during these chapter 11 cases with the holders of 

their Senior Secured Notes (the “Cash Collateral”).  The terms of the proposed Cash Collateral are 

described in further detail in the Debtors’ Motion For Entry Of Interim And Final Orders Under 

11 U.S.C. §§ 105, 361, 362, 363, And 507, And Bankruptcy Rules 2002, 4001, And 9014 (I) 

Authorizing Debtors To Use Cash Collateral, (II) Granting Adequate Protection To Prepetition 

Secured Parties, (III) Scheduling A Final Hearing Pursuant To Bankruptcy Rule 4001(B), And (IV) 

Granting Related Relief (the “Cash Collateral Motion”) filed contemporaneously herewith and 

which is incorporated herein. 
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58. The provisions for use of the Cash Collateral were extensively negotiated, and I 

believe they are the most favorable terms that the Debtors were able to obtain.  Moreover, the 

Debtors have an urgent need to use the Cash Collateral, which will ensure the Debtors are able to 

maintain their operations while pursuing a value-maximizing restructuring.  Without prompt 

postpetition access to the Cash Collateral, the Debtors will be unable to pay wages for their 

employees, preserve and maximize the value of their estates, and administer these chapter 11 cases, 

causing immediate and irreparable harm to the value of the Debtors’ estates to the detriment of all 

stakeholders. 

E. Non-Insider Monthly Production Incentive Payment.  

59. The Debtors estimate that, as of the Petition Date, approximately $120,000 on 

account of a monthly production incentive payment will become due and owing within the first 30 

days of these chapter 11 cases.  Payments under this program are made only to non-insider 

employees at the foreman level or below, including underground mechanics, roof bolters, miner 

operators, car drivers, and various other laborors.  Such employees consider these payments as part 

of their regular income and depend upon these payments to continue in the ordinary course to pay 

monthly bills and other necessary costs of living.  To delay or suspend these payments would harm 

morale, potentially slow the Debtors’ production, and would significantly increase the likelihood 

such employees would leave their employment with the Debtors.  During these chapter 11 cases, 

it is vital that the Debtors retain their employees and keep morale high.  Thus, pursuant to their 

wages motion, the Debtors request authority to honor the approximately $120,000 of monthly 

production incentive payments that will come due during the first 30 days of these chapter 11 cases. 

IV. First Day Motions.  

60. The Debtors have filed a number of First Day Motions in these chapter 11 cases 

seeking orders granting various forms of relief intended to stabilize the Debtors’ business 
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operations and facilitate the efficient administration of these chapter 11 cases.  The First Day 

Motions include: 

• Debtors’ Motion for Entry of an Order (I) Directing Joint Administration of Chapter
11 Cases and (II) Granting Related Relief;

• Debtors’ Motion for Entry of an Order (I) Extending Time to (A) File Schedules of
Assets and Liabilities, Schedules of Current Income and Expenditures, Schedules of
Executory Contracts and Unexpired Leases, Statements of Financial Affairs, and Rule
2015.3 Financial Reports, and (B) to Schedule the Meeting of Creditors, and
(II) Granting Related Relief;

• Debtors’ Motion for Entry of an Order (I) Authorizing the Debtors to (A) File a List of
Creditors in Lieu of Submitting a Formatted Mailing Matrix and (B) File a
Consolidated List of the Debtors’ 50 Largest Unsecured Creditors, (II) Authorizing the
Debtors to Redact Certain Personal Identification Information for Individual Creditors,
(III) Approving the Manner of Notifying Creditors of Commencement of these Chapter
11 Cases, and (IV) Granting Related Relief;

• Debtors’ Application for an Order (I) Approving the Appointment and Retention of
Donlin, Recano & Company, Inc. as the Claims and Noticing Agent to the Debtors,
Effective Nunc Pro Tunc to the Petition Date and (II) Granting Related Relief;

• Debtors’ Motion for Entry of an Order (I) Scheduling an Expedited Hearing on First
Day Motions Filed by the Debtors, (II) Approving the Form and Manner of Notice
Thereof, and (III) Granting Related Relief;

• Debtors’ Motion for Leave to Exceed the Page Limitations in Their First Day Motions;

• Debtors’ Motion for Entry of Interim and Final Orders (I) Approving Notification and
Hearing Procedures for Certain Transfers of and Declarations of Worthlessness with
Respect to Common Stock and (II) Granting Related Relief;

• Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the Debtors to
(A) Continue to Operate Their Cash Management System, (B) Honor Certain
Prepetition Obligations Related Thereto, (C) Maintain Existing Business Forms, and
(D) Continue to Perform Intercompany Transactions, and (II) Granting Related Relief;

• Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the Debtors to
(A) Pay Prepetition Wages, Salaries, Other Compensation, and Reimbursable
Expenses and (B) Continue Employee Benefits Programs, and (II) Granting Related
Relief;

• Debtors’ Motion for Entry of Interim and Final Orders (I) Approving the Debtors’
Proposed Adequate Assurance of Payment for Future Utility Services, (II) Prohibiting
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Utility Companies from Altering, Refusing, or Discontinuing Services, (III) Approving 
the Debtors’ Proposed Procedures for Resolving Additional Assurance Requests, and 
(IV) Granting Related Relief; 
 

• Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the Payment of 
(A) Shippers and Lien Claims and (B) Section 503(B)(9) Claims, (II) Confirming 
Administrative Expense Priority of Outstanding Orders, and (III) Granting Related 
Relief; 
 

• Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the Payment of 
Certain Prepetition Taxes and Fees and (II) Granting Related Relief; 
 

• Debtors’ Motion for Entry of Interim and Final Orders Authorizing the Debtors to 
(I) Continue Insurance Coverage Entered into Prepetition and Satisfy Prepetition 
Obligations Related Thereto, (II) Renew, Amend, Supplement, Extend, or Purchase 
Insurance Policies, (III) Honor the Terms of the Premium Financing Agreement and 
Pay Premiums Thereunder, (IV) Enter into New Premium Financing Agreements in the 
Ordinary Course of Business, and (V) Granting Related Relief; 
 

• Debtors’ Motion for Entry of Interim and Final Orders (I) Approving Continuation of 
Surety Bond Program and (II) Granting Related Relief; 
 

• Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the Debtors to 
Enter into and Perform Under Coal Sale Contracts in the Ordinary Course of Business 
and (II) Granting Related Relief; 
 

• Debtors’ Motion for Entry of an Order (I) Authorizing and Approving the Rejection of 
Certain Executory Contracts and Unexpired Leases Effective Nunc Pro Tunc to the 
Petition Date, and (II) Granting Related Relief; 
 

• Debtors’ Motion for Entry of Interim and Final Orders Pursuant to 11 U.S.C. §§ 105, 
361, 362, 363, and 507 and Bankruptcy Rules 2002, 4001 and 9014 (I) Authorizing 
Debtors’ Use of Cash Collateral, (II) Granting Adequate Protection to the Prepetition 
Secured Parties, (III) Modifying the Automatic Stay and (IV) Scheduling a Final 
Hearing; and 
 

• Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the Debtors to 
(A) Honor Prepetition Obligations to Customers in the Ordinary Course of Business 
and (B) Continue Customer Programs and (II) Granting Related Relief. 
 

61. The First Day Motions seek authority to, among other things, continue use of cash 

collateral on an interim basis, honor employee-related wages and benefits obligations, and ensure 

the continuation of the Debtors’ cash management systems and other business operations without 
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interruption.  I believe that the relief requested in the First Day Motions is necessary to giving the 

Debtors an opportunity to work towards successful chapter 11 cases that will benefit all of the 

Debtors’ stakeholders. 

62. Several of the First Day Motions request authority to pay certain prepetition claims.  

I understand that rule 6003 of the Federal Rules of Bankruptcy Procedure provides, in relevant 

part, that the Court shall not consider motions to pay prepetition claims during the first 20 days 

following the filing of a chapter 11 petition, “except to the extent relief is necessary to avoid 

immediate an irreparable harm.”  In light of this requirement, the Debtors have narrowly tailored 

their requests for immediate authority to pay certain prepetition claims to those circumstances 

where the failure to pay such claims would cause immediate and irreparable harm to the Debtors 

and their estates.  Other relief will be deferred for consideration at a later hearing. 

63. I am familiar with the content and substance of the First Day Motions.  The facts 

stated therein are true and correct to the best of my knowledge, information, and belief, and I 

believe that the relief sought in each of the First Day Motions is necessary to enable the Debtors 

to operate in chapter 11 with minimal disruption to their business operations and constitutes a 

critical element in successfully implementing the Debtors’ chapter 11 strategy. 

 
 

[Balance of page intentionally left blank]
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

statements are true and correct to the best of my knowledge, information, and belief. 

Dated:  November 1, 2017 /s/ Alan Boyko 
Alan Boyko 
Chief Restructuring Officer 
Armstrong Energy, Inc. 
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Exhibit A to First Day Declaration

Restructuring Support Agreement 
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EXECUTION VERSION 

THIS RESTRUCTURING SUPPORT AGREEMENT IS NOT AN OFFER OR 
ACCEPTANCE WITH RESPECT TO ANY SECURITIES OR A SOLICITATION OF 
ACCEPTANCES OF A CHAPTER 11 PLAN WITHIN THE MEANING OF SECTION 1125 
OF THE BANKRUPTCY CODE.  ANY SUCH OFFER OR SOLICITATION WILL COMPLY 
WITH ALL APPLICABLE SECURITIES LAWS AND/OR PROVISIONS OF THE 
BANKRUPTCY CODE.  NOTHING CONTAINED IN THIS RESTRUCTURING SUPPORT 
AGREEMENT SHALL BE AN ADMISSION OF FACT OR LIABILITY OR DEEMED 
BINDING ON ANY OF THE PARTIES HERETO UNTIL THE OCCURRENCE OF THE 
AGREEMENT EFFECTIVE DATE ON THE TERMS DESCRIBED HEREIN. 

RESTRUCTURING SUPPORT AGREEMENT 

This RESTRUCTURING SUPPORT AGREEMENT (including any exhibit attached 
hereto or as this agreement may be modified or amended from time to time, this “Agreement”) is 
made and entered into as of October 5, 2017, by and among:   

(i) Armstrong Energy, Inc., a corporation organized under the laws of Delaware
(the “Company”), Armstrong Air, LLC; Armstrong Coal Company, Inc.; Armstrong Coal Sales, 
LLC; Armstrong Energy Holdings, Inc.; Armstrong Logistics Services, LLC; Thoroughfare 
Mining, LLC; Western Diamond LLC; Western Land Company, LLC (collectively, the 
“Guarantors” and together with the Company, the “Obligors”);  

(ii) the undersigned beneficial holders or investment managers or advisors for such
beneficial holders (the “Supporting Holders”) of the Company’s 11.75% Senior Secured Notes 
due 2019 (the “Notes”);  

(iii) Knight Hawk Holdings, LLC (“Knight Hawk”);

(iv) Rhino Resource Partners Holdings LLC (“RRH”);

(iv) Thoroughbred Resources, L.P., for itself and on behalf of its Affiliates and
subsidiaries (collectively, “Thoroughbred” and together with the Supporting Holders, Knight 
Hawk, and RRH, the “Consenting Stakeholders” and each individually a “Consenting 
Stakeholder”). 

 This Agreement collectively refers to the Obligors and the Consenting Stakeholders as 
the “Parties” and each individually as a “Party.”1 

RECITALS 

WHEREAS, the Obligors and Supporting Holders are party to that certain indenture, 
dated as of December 21, 2012 (as supplemented and in effect from time to time, the “Secured 
Notes Indenture”), by and among the Obligors and Wells Fargo Bank, National Association as 

1 Capitalized terms used but not defined in the preamble and recitals to this Agreement have the meanings ascribed to them in 
Section 1 or elsewhere in this Agreement or the Term Sheets attached hereto as Exhibit A and Exhibit B. 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 31 of 247



EXECUTION VERSION 

2 

KE 49550739.20 

Trustee and Collateral Agent (in either or both such capacities, the “Trustee”), issued in 
aggregate principal amount of $200,000,000 of 11.75% Senior Secured Notes due 2019; 

WHEREAS, the current principal amount outstanding of such Notes is $200,000,000 and 
interest payments on the Notes are due semiannually, on June 15 and December 15; 

WHEREAS, the Parties have in good faith and at arm’s length negotiated a potential 
restructuring and recapitalization transactions (the “Restructuring”) with respect to the Obligors’ 
capital structure on the terms set forth in this Agreement and as specified in the term sheets 
attached as Exhibit A and Exhibit B hereto (collectively, the “Term Sheets”); 

WHEREAS, the Term Sheets consist of the terms of a comprehensive restructuring of 
the Obligors, including the terms of a proposed sale of certain of the Obligors’ assets, on terms 
that are acceptable to Knight Hawk, RRH, Thoroughbred, and the Supporting Holders, which 
sale shall be effectuated pursuant to the Plan under sections 363 and 1123(b)(4) of the 
Bankruptcy Code unless the Obligors and the Required Supporting Holders determine to effect 
such sale outside of the Plan pursuant to section 363 of the Bankruptcy Code (such transaction, 
the “Sale”); 

WHEREAS, an interest payment on the Notes in the amount of $11,750,000 was due on 
June 15, 2017 (the “June 2017 Interest Payment”), and the Company did not make such payment 
(the “Specified Default”); 

WHEREAS, as a result of the Specified Default, subject to any restrictions under the 
Bankruptcy Code or applicable law, the Supporting Holders and the Trustee will at all times have 
the immediate right to exercise any and all remedies allowed pursuant to the terms of the Notes 
Documents, including, without limitation, (a) charging default rate interest, (b) the initiation or 
continuation of any legal action, and any enforcement action permitted under the Notes 
Documents, against the Company or any Guarantor, (c) instructing  the Trustee to take any 
action permitted under the Notes Documents or applicable law, and (d) taking any such actions 
in furtherance of any of the foregoing (collectively, all such rights and remedies the “Rights and 
Remedies”);  

WHEREAS, to facilitate discussions in respect of a Potential Transaction, the Obligors 
and the Supporting Holders executed:  (a) that certain Forbearance Agreement, dated as of July 
16, 2017 (the “Original Forbearance Agreement”), in which the Obligors and the Supporting 
Holders agreed to temporarily forbear in the exercise of their Rights and Remedies solely to the 
extent arising from the occurrence and continuation of the Specified Default, subject to the terms 
and conditions of the Original Forbearance Agreement; (b) that certain First Supplemental 
Forbearance Agreement, dated as of August 15, 2017, in which the Obligors and the Supporting 
Holders agreed to continue to temporarily forbear in the exercise of their Rights and Remedies 
solely to the extent arising from the occurrence and continuation of the Specified Default, subject 
to the terms and conditions of the First Supplemental Forbearance Agreement; (c) that certain 
Second Supplemental Forbearance Agreement, dated as of September 15, 2017, in which the 
Obligors and the Supporting Holders agreed to continue to temporarily forbear in the exercise of 
their Rights and Remedies solely to the extent arising from the occurrence and continuation of 
the Specified Default, subject to the terms and conditions of the Second Supplemental 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 32 of 247



EXECUTION VERSION 

3 

KE 49550739.20 

Forbearance Agreement; (d) that certain Third Supplemental Forbearance Agreement, dated as of 
September 24, 2017, in which the Obligors and the Supporting Holders agreed to continue to 
temporarily forbear in the exercise of their Rights and Remedies solely to the extent arising from 
the occurrence and continuation of the Specified Default, subject to the terms and conditions of 
the Third Supplemental Forbearance Agreement; (e) and that certain Fourth Supplemental 
Forbearance Agreement, dated as of September 29, 2017, in which the Obligors and the 
Supporting Holders agreed to continue to temporarily forbear in the exercise of their Rights and 
Remedies solely to the extent arising from the occurrence and continuation of the Specified 
Default, subject to the terms and conditions of the Fourth Supplemental Forbearance Agreement. 

WHEREAS, to facilitate discussions in respect of a Potential Transaction, certain of the 
Obligors and Thoroughbred executed that certain Forbearance Agreement, dated as of September 
29, 2017 (the “Thoroughbred Forbearance Agreement”), in which Thoroughbred agreed to 
temporarily forbear in the exercise of its Rights and Remedies solely to the extent arising from 
the occurrence and continuation of the Specified Default (as such terms are defined in the 
Thoroughbred Forbearance Agreement), subject to the terms and conditions of the Thoroughbred 
Forbearance Agreement. 

WHEREAS, the Obligors intend to implement the Restructuring by commencing 
voluntary cases under chapter 11 of the Bankruptcy Code in the Bankruptcy Court on behalf of 
all of the Obligors (the “Filing Entities”, which are listed on Exhibit D hereto, and the cases 
commenced on behalf of the Filing Entities, the “Chapter 11 Cases”); and 

WHEREAS, to facilitate the Restructuring, including finalization of the documentation 
reasonably necessary or desirable to the Restructuring, the Obligors, the Supporting Holders, 
Knight Hawk, RRH and Thoroughbred agree to take certain actions in support of the 
Restructuring on the terms and conditions set forth in this Agreement and the Term Sheets; and 

NOW, THEREFORE, in consideration of the covenants and agreements contained 
herein, and for other valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, each Party, intending to be legally bound hereby, agrees as follows: 

AGREEMENT 

Section 1. Definitions and Interpretation. 

1.01. Definitions.  The following terms shall have the following definitions: 

“Affiliate” shall have the meaning set forth in section 101(2) of the Bankruptcy Code. 

“Agreement” has the meaning set forth in the preamble of this Agreement. 

“Agreement Effective Date” means the date on which (a) Supporting Holders who 
collectively hold at least two-thirds of the aggregate outstanding principal amount of the Notes 
and (b) each of the other Parties shall have executed and delivered counterpart signature pages of 
this Agreement to each of the other Parties. 
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“Agreement Effective Period” means, with respect to a Party, the period from the 
Agreement Effective Date to the Termination Date applicable to that Party (except where a 
provision of this Agreement survives the Termination Date pursuant to the terms of this 
Agreement, in which case such provision shall remain in effect to the extent set forth in this 
Agreement). 

“Alternative Restructuring Proposal” means any proposal, offer, bid, term sheet, or 
discussion with respect to a new money investment, restructuring, reorganization, merger, 
amalgamation, acquisition, consolidation, dissolution, debt investment, equity investment, 
liquidation, tender offer, recapitalization, plan of reorganization, share exchange, business 
combination, or similar transaction involving any one or more Obligors or the debt, equity, or 
other interests in any one or more Obligors that is an alternative to the Restructuring, including 
any proposed transaction involving prepayment or redemption of at least two-thirds in aggregate 
principal amount outstanding under the Notes. 

“Asset Purchase Agreement” means that certain asset purchase agreement to be executed 
by the Obligors, the Supporting Holders, the Trustee, and Knight Hawk in which, on terms 
consistent with those set forth in the Term Sheets, NewCo acquires the Acquired Assets (as 
defined in the Term Sheets) free and clear of all liens and encumbrances pursuant to the Sale; 
provided that the Asset Purchase Agreement must be in form and substance reasonably 
acceptable to the Trustee, the Obligors. and, with respect to Knight Hawk and the Required 
Supporting Holders, acceptable to Knight Hawk and the Required Supporting Holders, each in 
its sole discretion, in all material aspects.  

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §101–1532, as 
amended. 

“Bankruptcy Court” means the United States Bankruptcy Court for the Eastern District of 
Missouri. 

“Bidding Protections Motion” means the motion filed with the Bankruptcy Court seeking 
approval of the Bidding Protections Order, which motion shall be reasonably acceptable in form 
and substance to the Required Supporting Holders and Knight Hawk. 

“Bidding Protections Order” means an order by the Bankruptcy Court approving bidding 
protections relating to the Sale, which order shall be acceptable in form and substance to the 
Required Supporting Holders and Knight Hawk. 

“Business Day” means any day other than a Saturday, Sunday, and any day that is a legal 
holiday or a day on which banking institutions in New York, New York are authorized by law or 
other governmental action to close. 

“Cash Collateral Motion” means a motion filed with the Bankruptcy Court seeking 
approval of the Cash Collateral Order, which motion shall be reasonably acceptable in form and 
substance to the Required Supporting Holders. 
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“Cash Collateral Order” means any order entered in the Chapter 11 Cases authorizing the 
use of cash collateral (whether interim or final), which order shall be acceptable in form and 
substance to the Required Supporting Holders. 

“Causes of Action” means any action, Claim, cause of action, controversy, demand, right, 
action, Lien, indemnity, Equity Interest, guaranty, suit, obligation, liability, damage, judgment, 
account, defense, offset, power, privilege, license, and franchise of any kind or character 
whatsoever, whether known, unknown, contingent or noncontingent, matured or unmatured, 
suspected or unsuspected, liquidated or unliquidated, disputed or undisputed, secured or 
unsecured, assertable directly or derivatively, in contract or in tort, in law or in equity, or 
pursuant to any other theory of law. 

“Chapter 11 Cases” has the meaning set forth in the recitals to this Agreement. 

“Chosen Court” means the United States District Court for the Southern District of New 
York or any New York state court; provided that after the Obligors commence the Chapter 11 
Cases, then the Bankruptcy Court (or court of proper appellate jurisdiction) shall be the exclusive 
Chosen Court. 

“Claim” means (a) a right to payment, whether or not such right is reduced to judgment, 
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, 
equitable, secured, or unsecured and calculated together with all applicable accrued interest, fees 
and commission due, owing or incurred from time to time by any Obligor or an applicable 
obligor or security provider under any applicable document, or (b) a right to an equitable remedy 
for breach of performance if such breach gives rise to a right to payment, whether or not such 
right to an equitable remedy is reduced to judgment, fixed, contingent, matured, unmatured, 
disputed, undisputed, secured, or unsecured.  For the avoidance of doubt, the definition of Claim 
as defined in this Agreement is no less broad than the definition of claim as defined in 
section 101(5) of the Bankruptcy Code. 

“Company” has the meaning set forth in the preamble to this Agreement. 

“Company Claims/Interests” means, collectively, all Claims against, and Interests in, an 
Obligor. 

“Confidentiality Agreement” means an executed confidentiality agreement, including 
with respect to the issuance of a “cleansing letter” or other public disclosure of material non-
public information, in connection with any proposed Restructuring. 

“Confirmation and Sale Order” means an order confirming the Plan and, if applicable, 
approving the Sale, which order shall be reasonably acceptable in form and substance to (a) the 
Required Supporting Holders, (b) with respect to those provisions of the Plan and Sale that 
involve the Royalty Agreements, to Thoroughbred, and (c) with respect to those provisions that 
involve the Sale, to Knight Hawk. 

“Consenting Stakeholders” has the meaning set forth in the Recitals.  
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“CRO” means Alan Boyko of FTI Consulting, Inc. and any employees or agents of FTI 
Consulting, Inc. that Alan Boyko deems are reasonably necessary or desirable to assist him in 
fulfilling his role as chief restructuring officer of the Obligors. 

“Definitive Documents” means the documents set forth in Section 3. 

“Disclosure Statement” means the related disclosure statement with respect to the Plan, 
which disclosure statement shall be reasonably acceptable in form and substance to the Required 
Supporting Holders. 

“Entity” shall have the meaning set forth in section 101(15) of the Bankruptcy Code. 

“Filing Entities” has the meaning set forth in the recitals to this Agreement. 

“First Day Pleadings” means the first-day pleadings identified on Exhibit E attached 
hereto and any other customary first-day pleadings that the Obligors, in consultation with the 
Parties hereto, determine are necessary or desirable to file. 

“Holders’ Advisors” means Paul, Weiss, Houlihan and any local counsel retained by the 
Supporting Holders. 

“Houlihan” means Houlihan Lokey, Inc., in its capacity as financial advisor to the 
Supporting Holders. 

“Incur” has the meaning set forth in the Secured Notes Indenture. 

“Interest” means any equity security or other rights, options, warrants, stock appreciation 
rights, phantom stock rights, restricted stock units, redemption rights, repurchase rights, 
convertible, exercisable or exchangeable securities or other agreements, arrangements or 
commitments of any character relating to, or whose value is related to, any such interest or other 
ownership interest in the Company.  

“Joinder Agreement” means a joinder to this Agreement substantially in the form 
attached hereto as Exhibit C. 

“June 2017 Interest Payment” means that interest payment on the Notes in the amount of 
$11,750,000 that was due on June 15, 2017, and gave rise to the Specified Default on July 17, 
2017 as a result of the Obligors’ failure to make such payment. 

“Knight Hawk” means Knight Hawk Holdings, LLC, or any Affiliate thereof. 

“Law” means any federal, state, local, or foreign law (including common law), statute, 
code, ordinance, rule, or regulation, in each case, that is validly adopted, promulgated, or issued 
by a governmental authority of competent jurisdiction. 

“Lien” shall have the meaning set forth in section 101(37) of the Bankruptcy Code. 

“More Favorable Agreement” has the meaning set forth in Section 16.05. 
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“NewCo” means a limited liability company to be formed in connection with the 
Restructuring and the Asset Purchase Agreement. 

“NewCo Documentation” means any and all documentation, filings, forms, and other 
administrative or ministerial actions relating thereto, that is reasonably necessary or desirable 
with respect to the formation of NewCo and that are reasonably necessary or desirable for 
NewCo to participate in the Sale as contemplated in this Agreement and the Term Sheets; 
provided that all such NewCo Documentation shall be acceptable in form and substance to each 
of the Required Supporting Holders and Knight Hawk. 

“Notes” has the meaning set forth in the preamble to this Agreement. 

“Notes Documents” means: (a) the Secured Notes Indenture; (b) that certain Security 
Agreement, dated as of December 21, 2012; (c) that certain Pledge Agreement, dated as of 
December 21, 2012; and (d) any related documents and instruments that serve to grant and 
provide collateral to the Trustee (as amended, restated, supplemented or otherwise modified from 
time to time). 

“Obligors” has the meaning set forth in the preamble to this Agreement. 

“Parties” has the meaning set forth in the preamble to this Agreement. 

“Paul, Weiss” means Paul, Weiss, Rifkind, Wharton & Garrison LLP, in its capacity as 
restructuring counsel to the Supporting Holders. 

“Person” means an individual, a partnership, a joint venture, a limited liability company, 
a corporation, a trust, an unincorporated organization, an Entity, group, or any legal entity or 
association. 

“Plan” means a joint chapter 11 plan with respect to the Obligors consistent in all 
material respects with the Term Sheets and this Agreement and reasonably acceptable in form 
and substance to the Required Supporting Holders, Knight Hawk and, with respect to those 
provisions of the Plan that involve the Royalty Agreements, to Thoroughbred. 

“Required Supporting Holders” means holders of a majority of the principal amount of 
Notes held by all Supporting Holders; 

“Restructuring Effective Date” means the earlier to occur of:   

(a)  consummation of the Restructuring through the Chapter 11 Cases, including any 
interim milestones set forth in this Agreement, the Cash Collateral Order, or any other 
agreement, document, or filing that is agreed to by the Required Supporting Holders, which 
consummation shall be deemed to occur, (a) if the Sale is effectuated through the Plan, when the 
Confirmation and Sale Order is approved by the Bankruptcy Court, the time to appeal such 
Confirmation and Sale Order has passed, and no party has appealed such Confirmation and Sale 
Order or (b) if the Sale is effectuated through means other than the Plan, at the closing of the 
Sale; and  
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(b) February 28, 2018. 

“Restructuring” has the meaning set forth in the recitals to this Agreement. 

“Rights and Remedies” has the meaning set forth in the recitals to this Agreement. 

“Royalty Agreements” means all existing mineral right agreements between certain of the 
Obligors and Thoroughbred, which will be amended pursuant to the Term Sheets.  
Notwithstanding the foregoing, the term “Royalty Agreements” does not include that certain 
mineral right agreement governing the Thoroughbred Reserve (as such term is used in the Term 
Sheet attached hereto as Exhibit A). 

“Sale” has the meaning set forth in the recitals to this Agreement.    

“Secured Notes Indenture” has the meaning set forth in the recitals to this Agreement. 

“Securities Acts” means the Securities Act of 1933 and the Securities Exchange Act of 
1934, as each may be amended from time to time. 

“Solicitation Materials” means solicitation materials with respect to the Plan together 
with the Disclosure Statement. 

“Specified Default” means that certain Event of Default arising from the June 2017 
Interest Payment on July 17, 2017.  

“Supporting Holders” has the meaning set forth in the preamble. 

“Termination Date” means the date that is the later of (a) the date on which termination 
of this Agreement as to a Party is effective in accordance with Section 13, and (b) the 
Restructuring Effective Date. 

“Term Sheets” has the meaning set forth in the recitals to this Agreement. 

“Third Supplemental Forbearance Agreement” means that certain Third Supplemental 
Forbearance Agreement, dated as of September 24, 2017, by and among the Obligors and the 
Supporting Holders. 

“Thoroughbred” has the meaning set forth in the Recitals. 

“Transfer” means to sell, assign, pledge, lend, hypothecate, transfer, or otherwise dispose 
of. 

“Trustee” has the meaning set forth in the recitals to this Agreement.  

“RRH” has the meaning set forth in the Recitals. 
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1.02. Interpretation.  For purposes of this Agreement: 

(a) the Term Sheets and all of the exhibits attached to this Agreement are expressly
incorporated herein by reference and made part of this Agreement as if fully set forth herein; 

(b) in the appropriate context, each term, whether stated in the singular or the plural,
shall include both the singular and the plural, and pronouns stated in the masculine, feminine, or 
neuter gender shall include the masculine, feminine, and the neuter gender; 

(c) capitalized terms defined only in the plural or singular form shall nonetheless
have their defined meanings when used in the opposite form; 

(d) unless otherwise specified, any reference herein to a contract, lease, instrument,
release, indenture, or other agreement or document being in a particular form or on particular 
terms and conditions means that such document shall be substantially in such form or 
substantially on such terms and conditions; 

(e) unless otherwise specified, any reference herein to an existing document,
schedule, or exhibit shall mean such document, schedule, or exhibit, as it may have been or may 
be amended, restated, supplemented, or otherwise modified from time to time; 

(f) all references to “dollars” or “$” shall refer to U.S. dollars;

(g) unless otherwise specified or required by the context, all references herein to
“Sections” are references to Sections of this Agreement; 

(h) unless the context requires otherwise, the words “herein,” “hereof,” and “hereto”
refer to this Agreement in its entirety rather than to any particular portion of this Agreement; 

(i) captions and headings to Sections are inserted for convenience of reference only
and are not intended to be a part of or to affect the interpretation of this Agreement; and 

(j) the use of “include” or “including” is without limitation, whether stated or not.

Section 2. Effectiveness of this Agreement.  This Agreement shall become effective and 
binding upon each of the Parties upon satisfaction of the conditions set forth in the definition of 
the Agreement Effective Date. 

Section 3. Definitive Documents. 

3.01. The Restructuring will be implemented pursuant to certain definitive documents 
and agreements (including all exhibits, schedules, supplements, appendices, annexes and 
attachments thereto, collectively, the “Definitive Documents”), which shall include, without 
limitation, the following: 

(a) the Cash Collateral Motion and the Cash Collateral Order;

(b) the Disclosure Statement;
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(c) the Bidding Protections Motion and the Bidding Protections Order; 

(d) the Plan; 

(e) the Asset Purchase Agreement;  

(f) the NewCo Documentation; and 

(g) the Confirmation and Sale Order. 

3.02. The Definitive Documents remain subject to negotiation and completion but shall 
be consistent in all material respects with this Agreement and the Term Sheets.  For the 
avoidance of doubt, any document, deed, agreement, filing, notification, letter, or instrument 
related to the Restructuring that is not a Definitive Document shall not contain terms, conditions, 
representations, warranties, and covenants inconsistent with the terms of this Agreement 
(including the Term Sheets) as this Agreement may be modified, amended, or supplemented 
from time to time in accordance with Section 14. 

Section 4. Commitments of All Parties. 

During the Agreement Effective Period, each Party agrees, including in respect of all of its 
Company Claims/Interests, pursuant to this Agreement that it shall directly and indirectly: 

(a) support the Restructuring as contemplated under this Agreement and the Term 
Sheets; 

(b) negotiate in good faith and use commercially reasonable efforts to implement and 
consummate the Restructuring in a timely manner and take any and all reasonable and 
appropriate actions in furtherance of the Restructuring, as contemplated under this Agreement 
and the Term Sheets; and 

(c) to the extent any legal or structural impediment arises that would prevent, hinder, 
or delay the consummation of the Restructuring contemplated herein, support and take all steps 
reasonably necessary or desirable to resolve any such impediment. 

Section 5. Commitments of the Obligors. 

Except as set forth in Section 6 of this Agreement, during the Agreement Effective Period, each 
Obligor agrees pursuant to this Agreement that it shall: 

(a) negotiate in good faith with the Supporting Holders and, as applicable and 
appropriate, Knight Hawk, RRH, and Thoroughbred, regarding the terms and conditions of (i) 
the Definitive Documents, and (ii) any other documents (other than the Definitive Documents) 
that may be required to implement the Restructuring, which documents covered by this clause 
(ii) shall not contain provisions that are inconsistent with the Term Sheets, and execute and 
deliver in a timely manner any documents that may be required to effectuate and consummate 
the Restructuring; provided that, for the avoidance of doubt, all such documents described in (i) 
and (ii) must be in form and substance acceptable to the Required Supporting Holders and 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 40 of 247



   
 EXECUTION VERSION 

11 

   
KE 49550739.20 

Knight Hawk each in its sole discretion, in all material aspects; provided further that each of the 
documents described in (ii) that have a material impact on RRH and Thoroughbred must be in a 
form and substance  reasonably acceptable to such parties.  

(b) participate in weekly conference calls (or as may otherwise be agreed to between 
the Obligors and the Supporting Holders and/or the Holders’ Advisors) regarding the status and 
progress of the implementation of the Restructuring, including the Chapter 11 Cases; 

(c) obtain, file, submit, or register any and all required governmental, regulatory, and 
third-party approvals that are necessary or advisable for the Restructuring; 

(d) not directly or indirectly object to, impede, delay, or take any other action that is 
inconsistent in any material way with, or that would prevent, interfere with, impede, or delay the 
proposal, implementation, or consummation of the Restructuring;  

(e) provide written notice to the Holders’ Advisors as soon as reasonably practicable 
after becoming aware of: (i) the receipt by such Obligor of an unsolicited proposal or expression 
of interest with respect to an Alternative Restructuring Proposal, which notice shall include the 
material terms of such Alternative Restructuring Proposal and the identity of the Person or Entity 
involved; (ii) any governmental, regulatory or third-party complaints, litigations, investigations, 
or hearings which the Obligors suspect may be a material impediment to the implementation or 
consummation of the Restructuring (or communications indicating that the same may be 
contemplated or threatened); (iii) any breach by such Obligor in any respect of any of its 
obligations, representations, warranties, or covenants set forth in this Agreement; (iv) any 
potential bankruptcy proceeding to be commenced by such Obligor; (v) any threat or taking of 
any action by any Person that would, or would reasonably be expected to, materially prevent, 
interfere with, delay, or impede the implementation or consummation of the Restructuring in 
form and substance materially consistent in any respect with this Agreement, including, but not 
limited to, the issuance by any governmental authority, including any regulatory authority or 
court of competent jurisdiction, of any final, non-appealable ruling or order that enjoins the 
consummation of a material portion of the Restructuring or otherwise renders the Restructuring 
achievable only on terms that are not reasonably acceptable to the Supporting Holders; (vi) any 
acquisition or divestiture or business combination outside of the ordinary course of business; and 
(vii) any substantive and non-privileged discussions or negotiations regarding nay of the 
foregoing;    

(f) provide each of the Supporting Holders (or Holders’ Advisors, as applicable) and 
Knight Hawk with, and direct its employees, officers, directors, consultants, attorneys, 
accountants, and other advisors and representatives to provide the Supporting Holders (or 
Holders’ Advisors, as applicable) and Knight Hawk with, (i) reasonable access, upon reasonable 
prior notice, during normal business hours, and without any material disruption to the conduct of 
its business, to (A) the Obligors’ facilities, properties, assets, contracts, books, records, and any 
other information concerning the business and operations of the Obligors (including such 
information concerning environmental matters and asset reclamation obligations), and (B) 
reasonable access to the officers, management, employees, advisors, and representatives of the 
Obligors, in each case for the purposes of evaluating the Obligor’s assets, liabilities, operations, 
businesses, finances, strategies, prospects, and affairs; (ii) timely and reasonable responses to all 
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reasonable diligence requests; (iii) information as may be reasonably requested with respect to 
all material executory contracts and unexpired leases of the Obligors; (iv) updates regarding any 
material developments regarding the Obligors’ liquidity, assets, liabilities, operations, 
businesses, finances, strategies, prospects, and affairs; and (v) beginning on each Wednesday of 
each week after the Agreement Effective Date, a thirteen-week rolling cash flow forecast 
together with customary variance reports. 

(g) maintain good standing and legal existence under the laws of the states in which it 
is incorporated, organized, or formed; 

(h) not (x) Incur (as defined in the Secured Notes Indenture), directly or indirectly, 
any Indebtedness (as defined in the Secured Notes Indenture); or (y) create, Incur (as defined in 
the Secured Notes Indenture) or suffer to exist any Lien (other than Permitted Liens, as defined 
in the Secured Notes Indenture) upon any of its property or assets or income or profits therefrom, 
or collaterally assign or convey as collateral any right to receive income therefrom, in each case 
that is not used immediately to irrevocably repay the Notes; 

(i) not (x) terminate the engagement of the CRO; or (y) modify the terms of the 
CRO’s engagement, including the scope of the CRO’s duties, without the consent of the 
Required Supporting Holders; 

(j) not (x) amend, supplement, modify, or waive any material term, condition or 
provision under the Definitive Documents, in whole or in part, without the consent of (A) the 
Required Supporting Holders and (B) any other Parties to such Definitive Documents; or (y) 
execute, file or agree to file any Definitive Documents that, in whole or in part, are not materially 
consistent in any respect with this Agreement; 

(k) actively engage the CRO in its business and operations and otherwise ensure that 
the CRO selected and appointed pursuant to the terms of the CRO’s engagement letter is 
properly utilized, including, but not limited to, requesting that the CRO perform some or all of 
the services described in such engagement letter that are reasonably necessary or desirable with 
respect to the Restructuring and the Chapter 11 Cases; 

(l) negotiate in good faith and execute and deliver all necessary documents, including 
but not limited to the Definitive Documents, which are reasonably necessary or desirable for the 
Restructuring; 

(m) not seek discovery in connection with, prepare or commence any proceeding that 
challenges (A) the amount, validity, enforceability, or priority of the Notes of any of the 
Supporting Holders, or (B) the validity, enforceability or perfection of any lien or other 
encumbrance securing the Notes of any of the Supporting Holders; 

(n) not materially increase in any manner the compensation or benefits (including 
severance) of any director, officer, or employee of the Obligors except as may be permitted by 
the Cash Collateral Order, including the Budget (as defined in the Cash Collateral Order); 
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(o) make commercially reasonable efforts to oppose and object to the efforts of any 
Person seeking to object to, delay, impede, or take any other action to interfere with the 
acceptance, implementation, or consummation of the Restructuring (including, if applicable, the 
timely filing of objections or written responses in the Chapter 11 Cases) to the extent such 
opposition or objection is reasonably necessary or desirable to facilitate implementation of the 
Restructuring; 

(p) assume all Royalty Agreements on the terms set forth in the Term Sheets, and 
assign such contracts to NewCo on or before the Restructuring Effective Date; 

(q) provide the Parties hereto a reasonable opportunity to review draft copies of all 
First Day Pleadings as may be reasonably requested and any material filings in the Bankruptcy 
Court necessary to effect the Restructuring; and 

(r) take no action that (i) is inconsistent in any material respect with, or that is 
intended or reasonably likely to interfere in any material respect with, this Agreement, the Term 
Sheets, or any of the Definitive Documents, or (ii) materially delays implementation or 
consummation of any of the transactions contemplated by the Restructuring. 

Section 6. Additional Provisions Regarding the Obligors’ Commitments. 

6.01. Notwithstanding anything to the contrary in this Agreement, nothing in this 
Agreement shall require an Obligor or the board of directors, board of managers, or similar 
governing body of an Obligor, after consulting with counsel, to take any action or to refrain from 
taking any action with respect to the Restructuring to the extent taking or failing to take such 
action would be inconsistent with applicable Law or its fiduciary obligations under applicable 
Law, and any such action or inaction pursuant to such exercise of fiduciary duties shall not be 
deemed to constitute a breach of this Agreement. 

6.02. Notwithstanding anything to the contrary in this Agreement, each Obligor and its 
respective directors, officers, employees, investment bankers, attorneys, accountants, 
consultants, and other advisors or representatives: 

(a) from and after the Agreement Effective Date until entry of the Confirmation 
Order: shall have the rights to (1) consider, respond to, and facilitate Alternative Restructuring 
Proposals; (2) provide access to non-public information concerning any Company Party to any 
Entity or enter into confidentiality agreements or nondisclosure agreements with any Entity; (3) 
maintain or continue discussions or negotiations with respect to Alternative Restructuring 
Proposals; (4) otherwise cooperate with, assist, participate in, or facilitate any inquiries, 
proposals, discussions, or negotiation of Alternative Restructuring Proposals; and (5) enter into 
or continue discussions or negotiations with holders of Claims against or Interests in an Obligor 
regarding the Restructuring or Alternative Restructuring Proposals; and 

(b) from the Agreement Effective Date until 45 days after the Petition Date, shall 
have the rights to solicit, initiate, encourage, or induce Alternative Restructuring Proposals from 
any entity. 
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6.03. Nothing in this Agreement shall: (i) be construed to prohibit any Obligor from 
contesting whether any matter, fact, or thing is a breach of, or is inconsistent with, this 
Agreement; (ii) be construed to prohibit any Obligor from appearing as a party-in-interest in any 
matter to be adjudicated in the Chapter 11 Cases, so long as such appearance and the positions 
advocated in connection therewith are not materially inconsistent with this Agreement and are 
not for the purpose of delaying, interfering, impeding, or taking any other action to delay, 
interfere or impede, directly or indirectly, with the Restructuring; (iii) impair or waive the rights 
of any Obligor to assert or raise any objection permitted under this Agreement in connection 
with the Restructuring, (iv) prevent any Obligor from enforcing this Agreement, (v) prohibit any 
Obligor from taking any action that is not inconsistent with this Agreement; (vi) require any 
Obligor to incur any material financial or other material liability other than as expressly 
described in this Agreement, or (vii) affect the ability of any Obligor to consult with any other 
Party or any other party in interest in the Chapter 11 Cases about any issues related to the 
Chapter 11 Cases, including the Restructuring contemplated by the Term Sheets and this 
Agreement. 

Section 7. Commitments of the Consenting Stakeholders. 

7.01. During the Agreement Effective Period, each Consenting Stakeholder agrees, 
including in respect of all of its Claims and Interests in the Obligors, pursuant to this Agreement 
to:  

(a) Support the Restructuring and vote and exercise any powers or rights available to
it (including in any board, shareholders’, or creditors’ meeting or in any process requiring voting 
or approval to which they are legally entitled to participate) in each case in favor of any matter 
requiring approval to the extent reasonably necessary to implement the Restructuring; 

(b) give any notice, order, instruction, or direction to the Trustee that the Required
Supporting Holders, in their reasonable discretion and following consultation with the other 
Parties hereto, determine is necessary to give effect to the Restructuring; and 

(c) negotiate in good faith and use commercially reasonable efforts to execute and
implement all necessary documents, including, but not limited to, the Definitive Documents, that 
are consistent with this Agreement to which it is required to be a party; provided that any such 
documents shall be reasonably acceptable to such Party or, with respect to Knight Hawk and the 
Required Supporting Holders, acceptable to Knight Hawk or the Required Supporting Holders, 
each in its sole discretion, in all material aspects. 

7.02. During the Agreement Effective Period, each Consenting Stakeholder agrees 
pursuant to this Agreement that it shall not directly or indirectly: 

(a) object to, delay, impede, or take any other action to interfere with acceptance,
implementation, or consummation of the Restructuring; 

(b) either itself or through any representatives or agents solicit or induce any
Alternative Restructuring Proposal from or with any Entity (and shall immediately inform the 
Parties of any notification of an Alternative Restructuring Proposal); provided that, for the 
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avoidance of doubt, the Supporting Holders or their advisors may consult with the Obligors at 
the time the Obligors are making the determination whether to exercise their fiduciary duties to 
accept and enter into (or seek authorization from the Bankruptcy Court to enter into) a 
commitment supported by the board of directors, board of managers, or such similar governing 
body of any Obligor with respect to an Alternative Restructuring Proposal in respect of which 
the offeror has paid the Obligors a refundable advance deposit, in the same form and aggregate 
amount and on equivalent terms as the deposit paid under the Asset Purchase Agreement; 

(c) initiate any litigation or proceeding of any kind with respect to the Chapter 11 
Cases, this Agreement, or the Restructuring contemplated herein against the Obligors or the 
other Parties other than to enforce this Agreement or any Definitive Document or as otherwise 
permitted under this Agreement; or 

(d) directly or indirectly object to, delay, impede, or take any other action to interfere 
with the Obligors’ ownership and possession of their assets, wherever located, or interfere with 
the automatic stay arising under section 362 of the Bankruptcy Code; provided that nothing in 
this Agreement shall limit the right of any Party to exercise any right or remedy provided under 
the Cash Collateral Order, the Confirmation and Sale Order, or any other Definitive Document. 

7.03. Each Consenting Stakeholder, hereby temporarily waives, solely during the 
Agreement Effective Period, (i) any breach, default or event of default (howsoever described) by 
any Obligor under any unexpired leases or commercial contracts related to the operation of the 
Debtors’ business (which shall not include the Secured Notes Documents), and, (ii) if applicable, 
any default or event of default (howsoever described) under the Secured Notes Indenture, in each 
case to the extent that such breach, default or event of default (howsoever described) shall or 
may arise as a result of or is related to, directly or indirectly, the commencement of any Chapter 
11 Cases or any of the steps, actions or transactions required by, specified or contemplated in 
and/or implemented by or undertaken pursuant to this Agreement. 

7.04. Notwithstanding any provision of any document to the contrary, no Party shall 
exercise any contractual right against any other Party under the terms of any agreement existing 
immediately prior to the Agreement Effective Date, where such right arises as a result of any 
action to be taken in accordance with the terms of this Agreement or any of the Definitive 
Documents (or as otherwise consented to by the Obligors to be necessary or desirable for the 
consummation or implementation of the Restructuring), unless such exercise of right is 
contemplated by the terms of this Agreement. 

7.05. Each Consenting Stakeholder that is entitled to vote to accept or reject the Plan 
pursuant to its terms agrees that it shall, subject to receipt by such Consenting Stakeholder, 
whether before or after the commencement of the Chapter 11 Cases, of the Solicitation 
Materials: 

(a) vote each of its Company Claims/Interests to accept the Plan by delivering its 
duly executed and completed ballot accepting the Plan on a timely basis following the 
commencement of the solicitation of the Plan and its actual receipt of the Solicitation Materials 
and the ballot; 
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(b) to the extent it is permitted to elect whether to opt out of the releases set forth in 
the Plan, elect not to opt out of the releases set forth in the Plan by timely delivering its duly 
executed and completed ballot(s) indicating such election; provided that such Plan releases are 
materially consistent with those set forth in the Term Sheets; and 

(c) not change, withdraw, amend, or revoke (or cause to be changed, withdrawn, 
amended, or revoked) any vote or election referred to in clauses (a)(i) and (ii) above; provided 
that nothing in this Agreement shall prevent any Party from changing, withholding, amending, or 
revoking (or causing the same) its timely consent or vote with respect to the Plan if this 
Agreement has been terminated with respect to such Party. 

7.06. During the Agreement Effective Period, each Consenting Stakeholder, including 
in respect of each of its Company Claims/Interests, will, as reasonably requested, support, and 
will not directly or indirectly object to, delay, impede, or take any other action to interfere with 
any motion or other pleading or document filed by a Filing Entity in the Bankruptcy Court that is 
consistent with this Agreement; provided that no Consenting Stakeholder shall be required to 
take action in support of such pleading or document unless such motion or other pleading is 
shared, where reasonably practicable, with counsel to such Consenting Stakeholder with a 
sufficient opportunity to consult with the Consenting Stakeholder and the relevant Filing Entities 
regarding such motion or other pleading. 

Section 8. Additional Provisions Regarding Knight Hawk’s Commitments. 

During the Agreement Effective Period, Knight Hawk agrees pursuant to this Agreement that it 
shall provide updates to the Obligors and their advisors and the Supporting Holders and/or the 
Holders’ Advisors, and direct its employees, officers, directors, consultants, attorneys, 
accountants and other advisors and representatives to be reasonably available to provide updates 
to the Obligors and their advisors and the Supporting Holders and the Holders’ Advisors 
regarding any material developments relating to the Restructuring. 

Section 9. Additional Provisions Regarding Thoroughbred’s Commitments. 

During the Agreement Effective Period, Thoroughbred agrees pursuant to this Agreement that it 
shall: 

(a) accept any and all royalties, rents, and other similar payments made by the 
Obligors to Thoroughbred (and any of Thoroughbred’s Affiliates or subsidiaries) on account of 
coal mined by the Obligors solely in accordance with the terms of the applicable Royalty 
Agreement; and 

(b) provide updates to the Obligors and their advisors and the Supporting Holders 
and/or the Holders’ Advisors, and direct its employees, officers, directors, consultants, attorneys, 
accountants and other advisors and representatives to be reasonably available to provide updates 
to the Obligors and their advisors and the Supporting Holders and the Holders’ Advisors 
regarding any material developments relating to the Restructuring. 
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Section 10. Additional Provisions Regarding the Parties’ Commitments.   

Notwithstanding anything contained in this Agreement, nothing in this Agreement shall: 

(a) be construed to prohibit any Party from contesting whether any matter, fact, or 
thing is a breach of, or is inconsistent with, this Agreement;  

(b) be construed to prohibit any Party from appearing as a party-in-interest in any 
matter to be adjudicated in a Chapter 11 Case, so long as such appearance and the positions 
advocated in connection therewith are not materially inconsistent with this Agreement and are 
not for the purpose of delaying, interfering with, impeding, or taking any other action to delay, 
interfere with or impede, directly or indirectly, the Restructuring or the Chapter 11 Cases;  

(c) affect the ability of any Party to consult with any other Party or any other party in 
interest in the Chapter 11 Cases (including any official committee and the United States Trustee);   

(d) prevent any Party from enforcing this Agreement;   

(e) require any Party to take any action that is prohibited by applicable Law or to 
waive or forego the benefit of any applicable legal professional privilege; 

(f) prevent any Party from taking any action that is required by applicable Law;  

(g) prevent any Party by reason of this Agreement or the Restructuring from making, 
seeking, or receiving any regulatory filings, notifications, consents, determinations, 
authorizations, permits, approvals, licenses, or the like;  

(h) be construed to require agreement to or execution by Knight Hawk or the 
Required Supporting Holders of any document, including without limitation Definitive 
Documents, which is not acceptable to Knight Hawk or the Required Supporting Holders, each 
in its sole discretion, in all material aspects; or 

(i) prohibit any Party from taking any action that is not inconsistent with this 
Agreement. 

Section 11. Limitation on Transfers of Notes and Interests. 

11.01. During the Agreement Effective Period, each of the Consenting Stakeholders 
hereby agrees not to Transfer any ownership (including beneficial ownership) of any Company 
Claims/Interests (or any rights in respect thereof, including but not limited to the right to vote) 
held by such Consenting Stakeholder as of the date hereof except to a party who (a) is already a 
Consenting Stakeholder party to this Agreement, or (b) prior to such Transfer, agrees in writing 
to be bound by all of the terms of this Agreement (including with respect to any Company 
Claims/Interests it may have held prior to such Transfer) by executing a Joinder Agreement 
substantially in the form of Exhibit C hereto, and delivering an executed copy thereof, within ten 
(10) Business Days of closing of such Transfer, to the Parties hereto. 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 47 of 247



EXECUTION VERSION 

18 

KE 49550739.20 

11.02. This Agreement shall in no way be construed to preclude the Consenting 
Stakeholders from acquiring additional Company Claims/Interests; provided that such additional 
Company Claims/Interests shall automatically and immediately upon acquisition by a 
Consenting Stakeholder be deemed subject to the terms of this Agreement (regardless of when or 
whether notice of such acquisition is given to any party).   

Section 12. Representations and Warranties.  

12.01. Representations and Warranties of All Parties.  Each of the Parties represents and 
warrants on a several (but not joint) basis to each other Party that the following are true, correct, 
and complete as of the Agreement Effective Date (or as of the date a Supporting Holder becomes 
a Party to this Agreement by executing and delivering a Joinder Agreement): 

(a) Organization; Authority.  Such Party, if an Entity, is duly organized, validly
existing, and in good standing under the laws of its jurisdiction of organization, formation, or 
incorporation (as applicable).  Such Party has all requisite corporate, partnership, limited liability 
company, or similar power and authority to execute and deliver this Agreement and perform its 
obligations under, this Agreement, and the execution and delivery of this Agreement by such 
Party and the performance of such Party’s obligations under this Agreement have been duly 
authorized by all necessary corporate, limited liability company, partnership, or other similar 
action on its part.  Such Party has all requisite corporate, partnership, limited liability company, 
or similar power and authority to perform any and all actions that may be required to implement 
the Restructuring, and the performance of such actions have been duly authorized, or will be 
duly authorized, as the case may be, by all necessary corporate, limited liability company, 
partnership or other similar action on its part. 

(b) Binding Obligation.  This Agreement constitutes the legally valid and binding
obligation of such Party, enforceable against it in accordance with its terms, except as 
enforcement may be limited by bankruptcy, insolvency, reorganization, moratorium, or other 
similar laws relating to or limiting creditors’ rights generally or by equitable principles relating 
to enforceability or a ruling of any court of competent jurisdiction.  

(c) No Pending Alternative Restructuring Proposal.  Such Party is not a party to any
pending or undisclosed agreement, understanding, negotiation, or discussion (in each case, 
whether oral or written) with respect to any Alternative Restructuring Proposal. 

(d) No Restrictions.  The execution, delivery and performance by such Party of this
Agreement does not, and will not (i) violate any provision of law applicable to it or any of its 
subsidiaries or its charter or bylaws (or other similar governing documents) or those of any of its 
subsidiaries; (ii) conflict with, result in a breach of or constitute (with due notice or lapse of time 
or both) a default under any material contractual obligation to which it or any of its subsidiaries 
is a party; or (iii) require any registration or filing with, consent or approval of, or notice to, or 
other action of, with or by, any federal, state, or other governmental authority or regulatory body, 
except such filings and/or approvals as may be necessary or required by the Bankruptcy Court or 
under the Bankruptcy Code, the Securities Acts, or any “blue sky” laws. 
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(e) No Fiduciary Restriction.  Such Party is not aware of the occurrence of any event 
that, due to any fiduciary or similar duty to any other Person, would prevent it from taking any 
action required of it under this Agreement. 

(f) Information.  None of the material and information provided by or on behalf of 
any Party to the other Parties in connection with the Restructuring, when read or considered 
together, contains any untrue statement of a material fact or omits to state a fact necessary in 
order to prevent the statements made therein from being materially misleading. 

12.02. Additional Representations and Warranties of the Obligors. 

(a) Outstanding Indebtedness.  The outstanding amount of indebtedness of the 
Obligors under the Notes and the Notes Documents is $200,000,000 in principal amount, plus 
the June 2017 Interest Payment, and any late fees, penalties, default interest, or other payment 
obligations that arise under the Notes Documents.   

12.03. Additional Representations and Warranties of Supporting Holders.  Each 
Supporting Holder represents and warrants on a several (but not joint) basis that the following 
are true, correct, and complete as of the Agreement Effective Date (or such later date on which a 
Supporting Holder becomes a Party to this Agreement by executing and delivering a Joinder 
Agreement):  

(a) Ownership; Control.  Such Supporting Holder: (i) either (A) is the sole beneficial 
owner of the principal amount of Notes set forth on, and, having made reasonable inquiry, is not 
the beneficial or record owner of any Company Claims/Interests other than those reflected in, its 
signature page hereto (or below its name on the signature page of a Joinder Agreement for any 
Supporting Holder that becomes a Party after the date hereof), or (B) has sole investment or 
voting discretion with respect to the principal amount of such Notes set forth on such signature 
page and has the power and authority to bind the beneficial owner(s) of such Notes to the terms 
of this Agreement as such terms relate to the Notes; and (ii) has full power and authority to act 
on behalf of, vote, and consent to matters concerning such Notes set forth on its signature page 
(or below its name on the signature page of a Joinder Agreement for any Supporting Holder that 
becomes a Party after the date hereof) and to dispose of, exchange, assign, and Transfer such 
Notes, including the power and authority to execute and deliver this Agreement and perform its 
obligations hereunder. 

(b) Investment Managers.  It is understood and agreed that the representations and 
warranties made by a Supporting Holder that is an investment manager of a beneficial owner of 
Notes are made with respect to, and on behalf of, such beneficial owner and not such investment 
manager, and, if applicable, are made severally (and not jointly) with respect to the investment 
funds, accounts, and other investment vehicles managed by such investment manager.  

(c) Similar Agreement. Except as contemplated by this Agreement, such Supporting 
Holder is not party to any restructuring support or similar agreement in respect of the Obligors 
between any of the Consenting Stakeholders which has not been disclosed to the Parties. 
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12.04. Additional Representations and Warranties of Thoroughbred. Thoroughbred 
represents and warrants that the following is true, correct, and complete as of the Agreement 
Effective Date: 

(a) Coal Reserves. Thoroughbred is the owner of coal reserves referenced in the 
Royalty Agreements. 

(b) Similar Agreement. Except as contemplated by this Agreement, Thoroughbred is 
not party to any restructuring support or similar agreement in respect of the Obligors between 
any of the Consenting Stakeholders which has not been disclosed to the Parties. 

12.05. Additional Representations and Warranties of Knight Hawk. Knight Hawk 
represents and warrants that the following is true, correct, and complete as of the Agreement 
Effective Date: 

(a) Similar Agreement. Except as contemplated by this Agreement, Knight Hawk is 
not party to any restructuring support or similar agreement in respect of the Obligors between 
any of the Consenting Stakeholders which has not been disclosed to the Parties. 

12.06. Additional Representations and Warranties of RRH. RRH represents and warrants 
that the following are true, correct, and complete as of the Agreement Effective Date: 

(a) Ownership; Control. RRH is the owner of the Company Interests as reflected on 
RRH’s signature page to this Agreement, and has the full power and authority to act on behalf of, 
vote, and consent to matters concerning the Company Interests. 

(b) Similar Agreement. Except as contemplated by this Agreement, such Supporting 
Holder is not party to any restructuring support or similar agreement in respect of the Obligors 
between any of the Consenting Stakeholders which has not been disclosed to the Parties. 

Section 13. Termination Events. 

13.01. Supporting Holder Termination Events.  The Required Supporting Holders shall 
have the right, but not the obligation, to terminate this Agreement by delivering to each other 
Party written notice (which notice may be given by Paul, Weiss) upon the occurrence of any of 
the following events: 

(a) the exercise by Knight Hawk of its termination right set forth in Section 13.03(a) 
hereof or Knight Hawk’s failure to complete its due diligence by October 29, 2017; 

(b) the material breach of any of the representations, warranties, obligations, 
undertakings, milestones, or covenants made by the Obligors, Knight Hawk, RRH or 
Thoroughbred in this Agreement and, to the extent such material breach is curable, remains 
uncured for five (5) days after such terminating Supporting Holders transmit a written notice in 
accordance with Section 13 hereof detailing any such breach; 
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(c) the economic substance or the legal rights, remedies, or benefits of the 
Restructuring to the Supporting Holders are, in the reasonable discretion of the Required 
Supporting Holders, materially and adversely affected in a manner that (i) is a result of fraud, 
gross negligence, bad faith, or willful misconduct by any of the other Parties hereto and (ii) to 
the extent such material breach is curable, remains uncured for five (5) days after such 
terminating Supporting Holders transmit a written notice in accordance with Section 13 hereof 
detailing any such occurrence; 

(d) the board of directors, board of managers, or such similar governing body of the 
Company determines, based on advice of outside counsel, (i) that proceeding with the 
Restructuring would be inconsistent with the exercise of its fiduciary duties or applicable Law, 
or (ii) in the exercise of its fiduciary duties, to pursue an Alternative Restructuring Proposal; 

(e) any of the Obligors, Knight Hawk, RRH or Thoroughbred announces its intention 
(publicly or otherwise) not to support the Restructuring on substantially the same terms as set 
forth in this Agreement (including the Term Sheets), or takes any action that is materially 
inconsistent with the terms of the Restructuring as agreed to in this Agreement, the Term Sheets, 
the Cash Collateral Order, and other Definitive Documents, including by approving an 
Alternative Restructuring Proposal;  

(f) the issuance by any governmental authority, including any regulatory authority or 
court of competent jurisdiction, of any final, non-appealable ruling or order that enjoins the 
consummation of a material portion of the Restructuring; 

(g) the failure of the Obligors to commence their Chapter 11 Cases by October 31, 
2017; 

(h) the failure of the Cash Collateral Order to be entered by November 3, 2017; 

(i) the occurrence of any event that would give the Required Supporting Holders the 
right to terminate the Cash Collateral Order; 

(j) the failure of any of the Case Milestones (as such term is defined in the Cash 
Collateral Order) set forth in the Cash Collateral Order to be achieved by the date set forth 
therein, subject to any applicable grace or cure period; 

(k) the entry of an order by the Bankruptcy Court, or the filing of a motion or 
application by any Obligor seeking an order (without the prior written consent of the Required 
Supporting Holders) (i) converting one or more of the Chapter 11 Cases to a case under chapter 7 
of the Bankruptcy Code, (ii) dismissing one or more of the Chapter 11 Cases, (iii) appointing of 
an examiner with expanded powers beyond those set forth in sections 1106(a)(3) and (4) of the 
Bankruptcy Code or a trustee in one or more of the Chapter 11 Cases, (iv) vacating the (interim 
or final, as applicable) Cash Collateral Order or Confirmation and Sale Order, or (v) rejecting 
this Agreement; 

(l) the Bankruptcy Court enters an order denying the Sale; 
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(m) the Bankruptcy Court enters an order denying confirmation of the Plan, if the Plan 
incorporates the Sale; or 

(n) other than for the purpose of implementing the Restructuring in accordance with 
the terms of this Agreement, one or more insolvency proceedings, under the Bankruptcy Code or 
any other law or legal process in any jurisdiction, and whether voluntary or involuntary, are 
opened in respect of any Obligor. 

13.02. Obligor Termination Events.  Any Obligor may terminate this Agreement upon 
prior written notice to all Parties in accordance with Section 16.03 hereof upon the occurrence of 
any of the following events: 

(a) the material breach of any of the representations, warranties, obligations, 
undertakings, milestones, or covenants made by the Supporting Holders, Knight Hawk, RRH or 
Thoroughbred in this Agreement; 

(b) the board of directors, board of managers, or such similar governing body of the 
Company determines, based on advice of outside counsel, (i) that proceeding with the 
Restructuring would be inconsistent with the exercise of its fiduciary duties or applicable Law, 
or (ii) in the exercise of its fiduciary duties, to pursue an Alternative Restructuring Proposal;  

(c) the issuance by any governmental authority, including any regulatory authority or 
court of competent jurisdiction, of any final, non-appealable ruling or order that enjoins the 
consummation of a material portion of the Restructuring in a manner that cannot be reasonably 
remedied in a timely manner by the Obligors or any Party to this agreement; provided that this 
termination right shall not apply to or be exercised by any Obligor that sought or requested such 
ruling or order in contravention of any obligation or restriction set out in this Agreement; or 

(d) the Bankruptcy Court enters an order denying confirmation of the Plan, if the Plan 
incorporates the Sale. 

13.03. Knight Hawk Termination Events.  Knight Hawk shall have the right, but not the 
obligation, to terminate this Agreement by delivering to each other Party written notice (which 
notice may be given by Jackson Kelly PLLC) upon the occurrence of any of the following 
events: 

(a) the determination and notice by Knight Hawk on or before October 29, 2017  that 
it is not satisfied with any material aspect of its due diligence in its sole discretion, in all material 
aspects; 

(b) the material breach of any of the representations, warranties, obligations, 
undertakings, milestones, or covenants made by the Obligors, the Supporting Holders, RRH or 
Thoroughbred in this Agreement that is adverse to Knight Hawk and, to the extent such material 
breach is curable, remains uncured for five (5) days after Knight Hawk transmits written notice 
in accordance with Section 13 hereof detailing any such breach; 
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(c) the economic substance or the legal rights, remedies, or benefits of the 
Restructuring to Knight Hawk are, in the sole discretion of Knight Hawk, materially and 
adversely affected in a manner that (i) is a result of fraud, gross negligence bad faith, or willful 
misconduct by any of the other Parties hereto and (ii) to the extent such material breach is 
curable, remains uncured for five (5) days after Knight Hawk transmits written notice in 
accordance with Section 13 hereof detailing any such occurrence; 

(d) the board of directors, board of managers, or such similar governing body of the 
Company determines, based on advice of outside counsel, (i) that proceeding with the 
Restructuring would be inconsistent with the exercise of its fiduciary duties or applicable Law, 
or (ii) in the exercise of its fiduciary duties, to pursue an Alternative Restructuring Proposal; 

(e) any of the Obligors, Supporting Holders, RRH or Thoroughbred announces its 
intention (publicly or otherwise) not to support the Restructuring on substantially the same terms 
as set forth in this Agreement (including the Term Sheets), or takes any action that is inconsistent 
with the terms of the Restructuring as agreed to in this Agreement, the Term Sheets, the Cash 
Collateral Order, and other Definitive Documents, including by approving an Alternative 
Restructuring Proposal;  

(f) the issuance by any governmental authority, including any regulatory authority or 
court of competent jurisdiction, of any final, non-appealable ruling or order that enjoins the 
consummation of a material portion of the Restructuring; 

(g) the failure of the Obligors to commence their Chapter 11 Cases by October 31, 
2017; 

(h) the failure of the Cash Collateral Order to be entered by November 3, 2017; 

(i) the occurrence of any event that would give the Required Supporting Holders the 
right to terminate the Cash Collateral Order; 

(j) the failure of any of the Case Milestones (as such term is defined in the Cash 
Collateral Order) set forth in the Cash Collateral Order to be achieved by the date set forth 
therein, subject to any applicable grace or cure period; 

(k) the entry of an order by the Bankruptcy Court, or the filing of a motion or 
application by any Obligor seeking an order (without the prior written consent of the Required 
Supporting Holders) (i) converting one or more of the Chapter 11 Cases to a case under chapter 7 
of the Bankruptcy Code, (ii) dismissing one or more of the Chapter 11 Cases, (iii) appointing of 
an examiner with expanded powers beyond those set forth in sections 1106(a)(3) and (4) of the 
Bankruptcy Code or a trustee in one or more of the Chapter 11 Cases, (iv) vacating the (interim 
or final, as applicable) Cash Collateral Order or Confirmation and Sale Order, or (v) rejecting 
this Agreement; 

(l) the Bankruptcy Court enters an order denying the Sale; 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 53 of 247



   
 EXECUTION VERSION 

24 

   
KE 49550739.20 

(m) the Bankruptcy Court enters an order denying confirmation of the Plan, if the Plan 
incorporates the Sale; 

(n) other than for the purpose of implementing the Restructuring in accordance with 
the terms of this Agreement, one or more insolvency proceedings, under the Bankruptcy Code or 
any other law or legal process in any jurisdiction, and whether voluntary or involuntary, are 
opened in respect of any Obligor; or 

(o) the Bankruptcy Court refuses or fails to enter the Bidding Protections Order 
within 45 days of the Petition Date. 

13.04. Thoroughbred Termination Events.  Thoroughbred may terminate this Agreement 
upon prior written notice to all Parties hereof (which notice may be given by Willkie Farr & 
Gallagher LLP) hereof upon the occurrence of any of the following events: 

(a) the material breach of any of the representations, warranties, obligations, 
undertakings, milestones, or covenants made by the Obligors, the Supporting Holders, Knight 
Hawk, or RRH in this Agreement that is adverse to Thoroughbred and, to the extent such 
material breach is curable, remains uncured for five (5) days after Thoroughbred transmits a 
written notice in accordance with Section 13 hereof detailing any such breach; 

(b) the Bankruptcy Court enters an order denying the Sale; 

(c) the board of directors, board of managers, or such similar governing body of the 
Company determines, based on advice of outside counsel, (i) that proceeding with the 
Restructuring would be inconsistent with the exercise of its fiduciary duties or applicable Law, 
or (ii) in the exercise of its fiduciary duties, to pursue an Alternative Restructuring Proposal; 

(d) the Bankruptcy Court enters an order denying confirmation of the Plan, if the Plan 
incorporates the Sale; or 

(e) the Obligors breach the Royalty Agreements after commencing the Chapter 11 
Cases, including, but not limited to, any failure to remit all postpetition royalties, rents, and other 
similar payments to Thoroughbred as and when such payments become due in accordance with 
the terms of the applicable Royalty Agreements (subject to any applicable cure periods provided 
therein). 

13.05. RRH Termination Events.  RRH may terminate this Agreement upon prior written 
notice to all Parties hereof (which notice may be given by Thompson & Knight LLP) hereof 
upon the occurrence of the board of directors, board of managers, or such similar governing body 
of the Company determining, based on advice of outside counsel, (i) that proceeding with the 
Restructuring would be inconsistent with the exercise of its fiduciary duties or applicable Law, 
or (ii) in the exercise of its fiduciary duties, to pursue an Alternative Restructuring Proposal. 

13.06. Mutual Termination.  This Agreement, and the obligations of all Parties 
hereunder, may be terminated by mutual written agreement among the Obligors, Required 
Supporting Holders, Thoroughbred, RRH, and Knight Hawk. 
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13.07. Automatic Termination.  This Agreement shall terminate automatically and as to 
all Parties without any further required action or notice on the Termination Date. 

13.08. Effect of Termination.  Except as set forth in Section 16.19, upon the occurrence 
of a Termination Date, this Agreement shall be of no further force and effect and each Party shall 
be released from its commitments, undertakings, and agreements under or related to this 
Agreement and shall have the rights and remedies that it would have had, had it not entered into 
this Agreement, and shall be entitled to take all actions, whether with respect to the Restructuring 
or otherwise, that it would have been entitled to take had it not entered into this Agreement, 
including with respect to any and all Claims or Causes of Action.  Nothing in this Agreement 
shall be construed as prohibiting an Obligor or any of the Consenting Stakeholders from 
contesting whether any such termination is in accordance with its terms or to seek enforcement 
of any rights under this Agreement that arose or existed before a Termination Date.  Except as 
expressly provided in this Agreement, nothing herein is intended to, or does, in any manner 
waive, limit, impair, or restrict (a) any right of any Obligor or the ability of any Obligor to 
protect and reserve its rights (including rights under this Agreement), remedies, and interests, 
including its claims against any Consenting Stakeholders, and (b) any right of any Consenting 
Stakeholders, or the ability of any Consenting Stakeholders, to protect and preserve its rights 
(including rights under this Agreement), remedies, and interests, including its claims against any 
Obligor or Consenting Stakeholders.  No purported termination of this Agreement shall be 
effective under this Section 13.08 or otherwise if the Party seeking to terminate this Agreement 
is in material breach of this Agreement, except a termination pursuant to Sections 13.02(b).  
Nothing in this Section 13.08 shall restrict any Obligor’s right to terminate this Agreement in 
accordance with Section 13.02(b). 

Section 14. Amendments and Waivers.  

(a) This Agreement may not be modified, amended, or supplemented, and no 
condition or requirement of this Agreement may be waived, in any manner except in accordance 
with this Section 14. 

(b) Other than the provisions of this Section 14, this Agreement may be modified, 
amended, or supplemented, or a condition or requirement of this Agreement may be waived, in a 
writing signed by each of the Parties hereto whose rights under this Agreement are being 
modified, waived, amended or supplemented by such writing; provided that any modification, 
amendment, supplement, waiver, extension of a grace or cure period, forbearance with respect to, 
or other similar action to any of the foregoing with respect to Sections 4 and 7 hereof shall 
require the approval of all Parties to this Agreement; provided further that a writing signed by 
the Required Supporting Holders shall be sufficient to bind the Supporting Holders for purposes 
of this Section 14(b). 

(c) Any proposed modification, amendment, waiver or supplement that does not 
comply with this Section 14 shall be ineffective and void ab initio. 

(d) Notwithstanding anything to the contrary in this Agreement, this Section 14 may 
only be modified, amended, or supplemented by agreement among the Required Supporting 
Holders, the Obligors, Knight Hawk, RRH and Thoroughbred. 
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(e) The waiver by any Party of a breach of any provision of this Agreement shall not 
operate or be construed as a further or continuing waiver of such breach or as a waiver of any 
other or subsequent breach.  No failure on the part of any Party to exercise, and no delay in 
exercising, any right, power, or remedy under this Agreement shall operate as a waiver of any 
such right, power, or remedy or any provision of this Agreement, nor shall any single or partial 
exercise of such right, power, or remedy by such Party preclude any other or further exercise of 
such right, power, or remedy or the exercise of any other right, power, or remedy.  All remedies 
under this Agreement are cumulative and are not exclusive of any other remedies provided by 
Law. 

Section 15. Relationship Among Parties; Retention of Professionals and Expenses. 

Notwithstanding anything herein to the contrary, the duties and obligations of the Obligors and 
the Supporting Holders under this Agreement shall be several, not joint.  It is understood and 
agreed that no Party has any duty of trust or confidence in any kind or form with any Party, and, 
except as expressly provided in this Agreement, there are no commitments among or between 
them.  In this regard, it is understood and agreed that any Supporting Holder may trade in the 
Notes without the consent of any other Party, subject to applicable securities laws and the terms 
of this Agreement.  No Party hereto shall have any responsibility with respect to the Transfer of 
any Notes by any other Party by virtue of this Agreement. No prior history, pattern, or practice of 
sharing confidences among or between the Parties shall in any way affect or negate this 
understanding and agreement.  No Party shall, as a result of its entering into and performing its 
obligations under this Agreement, be deemed to be part of a “group” (as that term is used in 
section 13(d) of the Exchange Act) with any other Party.  For the avoidance of doubt, no action 
taken by a Party pursuant to this Agreement shall be deemed to constitute or to create a 
presumption by the Parties that any or all of the Parties are in any way acting in concert or as 
such a “group.”  The execution of this Agreement by any Party shall not create, or be deemed to 
create, any fiduciary or other duties (actual or implied) to any other Party other than non-
fiduciary duties as expressly set forth in this Agreement. 

Section 16. Miscellaneous. 

16.01. Acknowledgement.  Notwithstanding any other provision herein, this Agreement 
is not and shall not be deemed to be an offer with respect to any securities or solicitation of votes 
for the acceptance of a plan of reorganization for purposes of sections 1125 and 1126 of the 
Bankruptcy Code or otherwise.  Any such offer or solicitation will be made only in compliance 
with all applicable securities Laws, provisions of the Bankruptcy Code, and/or other applicable 
Law. 

16.02. Exhibits Incorporated by Reference; Conflicts.  Each of the exhibits, annexes, 
signatures pages, and schedules attached hereto is expressly incorporated herein and made a part 
of this Agreement, and all references to this Agreement shall include such exhibits, annexes, 
signature pages, and schedules.  In the event of any inconsistency between this Agreement 
(without reference to such exhibits, annexes, and schedules hereto) and the exhibits, annexes, 
and schedules hereto, this Agreement (without reference to such exhibits, annexes, and schedules 
hereto) shall govern; provided, that, notwithstanding the foregoing, for the avoidance of doubt 
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nothing herein is intended to, and nothing herein shall, affect or modify the rights and obligations 
of the relevant Parties to the Term Sheets. 

16.03. Email.  Unless the context of this Agreement clearly requires otherwise, any 
notice, consent, acceptance, approval, or other communication required by this Agreement may 
be made by email from counsel to any Party to counsel to any Party in accordance with 
Section 16.12 of this Agreement.  For the avoidance of doubt, any such communication 
contemplated by this Agreement, regardless of whether the applicable subsection of this 
Agreement contemplates email delivery of such communication, may be done via email between 
any of the Parties or their respective counsel, and all such communications pursuant to this 
Agreement shall be without representations or warranties of any kind on behalf of such counsel. 

16.04. Further Assurances.  Subject to the other terms of this Agreement, the Parties 
agree to execute and deliver such other instruments and perform such acts, in addition to the 
matters herein specified, as may be reasonably appropriate or necessary, or as may be required 
by order of the Bankruptcy Court, from time to time, to effectuate the Restructuring, as 
applicable. 

16.05. More Favorable Agreements.  If the Company or any of the Obligors has entered 
into or any time on or after the date hereof enters into a restructuring support agreement or 
similar agreement with any holder of Notes that contains terms more favorable to such holder 
than those contained in this Agreement (each such agreement, a “More Favorable Agreement”), 
such terms of such More Favorable Agreement shall automatically be incorporated unless the 
Required Supporting Holders, in their sole discretion, elect not to include such terms.  The 
Company shall (a) promptly notify the Supporting Holders of its entry (or the entry of any 
Obligor) into a More Favorable Agreement, including the identity of the other party or parties to 
such More Favorable Agreement, and (b) promptly provide a copy of such More Favorable 
Agreement to the Supporting Holders. 

16.06. Complete Agreement.  Except as otherwise explicitly provided herein, this 
Agreement constitutes the entire agreement among the Parties with respect to the subject matter 
hereof and supersedes all prior agreements, oral or written, among the Parties with respect 
thereto, other than any Confidentiality Agreement.  

16.07. GOVERNING LAW; SUBMISSION TO JURISDICTION; SELECTION OF 
FORUM.  THIS AGREEMENT IS TO BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK APPLICABLE TO 
CONTRACTS MADE AND TO BE PERFORMED IN SUCH STATE, WITHOUT GIVING 
EFFECT TO THE CONFLICT OF LAWS PRINCIPLES THEREOF.  Each Party hereto agrees 
that it shall bring any action or proceeding in respect of any claim arising out of or related to this 
Agreement, to the extent possible, in the Chosen Court, and solely in connection with claims 
arising under this Agreement:  (i) irrevocably submits to the exclusive jurisdiction of the Chosen 
Court; (ii) waives any objection to laying venue in any such action or proceeding in the Chosen 
Court; and (iii) waives any objection that the Chosen Court is an inconvenient forum or does not 
have jurisdiction over any Party hereto. 
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16.08. TRIAL BY JURY WAIVER.  EACH PARTY HERETO IRREVOCABLY 
WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY. 

16.09. Execution of Agreement.  This Agreement may be executed and delivered in any 
number of counterparts and by way of electronic signature and delivery, each such counterpart, 
when executed and delivered, shall be deemed an original, and all of which together shall 
constitute the same agreement.  Except as expressly provided in this Agreement, each individual 
executing this Agreement on behalf of a Party has been duly authorized and empowered to 
execute and deliver this Agreement on behalf of said Party. 

16.10. Rules of Construction.  This Agreement is the product of negotiations among the 
Parties, and in the enforcement or interpretation hereof, is to be interpreted in a neutral manner, 
and any presumption with regard to interpretation for or against any Party by reason of that Party 
having drafted or caused to be drafted this Agreement, or any portion hereof, shall not be 
effective in regard to the interpretation hereof.  The Parties were each represented by counsel 
during the negotiations and drafting of this Agreement and continue to be represented by 
counsel.   

16.11. Successors and Assigns; Third Parties.  This Agreement is intended to bind and 
inure to the benefit of the Parties and their respective successors and permitted assigns, as 
applicable.  There are no third-party beneficiaries under this Agreement, and the rights or 
obligations of any Party under this Agreement may not be assigned, delegated, or transferred to 
any other Person or Entity.  

16.12. Notices.  All notices hereunder shall be deemed given if in writing and delivered, 
if sent by email (the preferred method) or courier, registered, or certified mail to the following 
email addresses or postal addresses (or such other email or postal addresses as a Party may from 
time to time request): 

(a) if an Obligor, to: 

Armstrong Energy, Inc. 
7733 Forsyth Boulevard, Suite 1625 
St. Louis, Missouri 63105 
Attention: Eric Waller 
Email address: ewaller@armstrongcoal.com 
 
with copies to: 

Kirkland & Ellis LLP 
300 North LaSalle Street 
Chicago, IL 60654 
Attention:  Ross Kwasteniet, Will Guerrieri, and Travis Bayer 
Email address: rkwasteniet@kirkland.com; wguerrieri@kirkland.com; 
travis.bayer@kirkland.com 
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and 

Armstrong Teasdale LLP 
7700 Forsyth Boulevard, Suite 1800 
St. Louis, Missouri 63105 
Attention: Richard W. Engel, Jr. 
Email address: rengel@armstrongteasdale.com 

(b) if the Supporting Holders, to: 

Paul, Weiss, Rifkind, Wharton & Garrison LLP 
1285 Avenue of the Americas 
New York, New York 10019 
Attention:  Brian S. Hermann, Elizabeth R. McColm and Adam M. Denhoff 
Email addresses: bhermann@paulweiss.com; emccolm@paulweiss.com; 
adenhoff@paulweiss.com 

and 

Carmody MacDonald P.C. 
120 S. Central Avenue 
Suite 1800 
St. Louis, Missouri 63105 
Attention:  Christopher J. Lawhorn 
Email address: cjl@carmodymacdonald.com 

(c) if Knight Hawk, to: 

Jackson Kelly PLLC 
221 N.W. Fifth Street 
Evansville, Indiana 47708 
Attention:  Charles A. Compton 
Email address:  charles.compton@jacksonkelly.com 

(d) if RRH, to:  

Thompson & Knight LLP 
1722 Routh Street, Suite 1500  
Dallas, Texas 75201 
Attention: Ann Marie Cowdrey and David M. Bennett 
Email addresses: AnnMarie.Cowdrey@tklaw.com; David.Bennett@tklaw.com 

(e) if Thoroughbred, to: 

Thoroughbred Resources, L.P. 
3033 East First Avenue 
Suite 837 
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Denver, CO 80206 
Attention: Aaron Bowlds 
Email address: abowlds@thoroughbredlp.com 
 
with copies to: 
 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue 
New York, NY 10019 
Attention:  Matthew A. Feldman and Debra C. McElligott 
Email address: mfeldman@willkie.com; dmcelligott@willkie.com 

 

Any notice given pursuant to this provision shall be effective when received. 

16.13. Independent Due Diligence and Decision Making.  Each Party hereby confirms 
that its decision to execute this Agreement has been based upon its independent investigation of 
the operations, businesses, financial and other conditions, and prospects of the Obligors, and that 
it has been represented by counsel or other advisors (or has had ample opportunity to seek 
representation or advice from counsel or other advisors) in connection with this Agreement and 
the Restructuring.  Accordingly, any rule of law or any legal decision that would provide any 
Party hereto with a defense to the enforcement of the terms of this Agreement against such Party 
based upon lack of legal counsel or other advisors shall have no application and is expressly 
waived. 

16.14. Enforceability of Agreement.  Each of the Parties to the extent enforceable waives 
any right to assert that the exercise of termination rights under this Agreement is subject to the 
automatic stay provisions of the Bankruptcy Code, and expressly stipulates and consents 
hereunder to the prospective modification of the automatic stay provisions of the Bankruptcy 
Code for purposes of exercising termination rights under this Agreement, to the extent the 
Bankruptcy Court determines that such relief is required. 

16.15. No Waiver and Preservation of Rights.  Except as provided in this Agreement, 
nothing herein is intended to, does, or shall be deemed in any manner to waive, limit, impair, or 
restrict the ability of each of the Parties to protect and preserve its rights, remedies, and interests, 
including, but not limited to, its claims against any other Party and any liens or security interest it 
may have in any assets of the Obligors.  Without limiting the foregoing sentence in any way, if 
the Restructuring is not consummated, or if this Agreement is terminated for any reason, the 
Parties fully reserve any and all of their rights.  Pursuant to Federal Rule of Evidence 408 and 
any other applicable rules of evidence, this Agreement and all negotiations relating hereto shall 
not be admissible into evidence in any proceeding other than a proceeding to enforce its terms or 
the payment of damages to which a Party may be entitled under this Agreement. 

16.16. Specific Performance.  It is understood and agreed by the Parties that money 
damages would be an insufficient remedy for any breach of this Agreement by any Party and 
each non-breaching Party shall be entitled to specific performance and injunctive or other 
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equitable relief (without the posting of any bond and without proof of actual damages) as a 
remedy of any such breach, including an order of the Bankruptcy Court or other court of 
competent jurisdiction requiring any Party to comply promptly with any of its obligations 
hereunder. 

16.17. Severability and Construction.  If any provision of this Agreement shall be held 
by a court of competent jurisdiction to be illegal, invalid, or unenforceable, the remaining 
provisions shall remain in full force and effect if essential terms and conditions of this 
Agreement for each Party remain valid, binding, and enforceable. 

16.18. Remedies Cumulative.  All rights, powers, and remedies provided under this 
Agreement or otherwise available in respect hereof at Law or in equity shall be cumulative and 
not alternative, and the exercise of any right, power, or remedy thereof by any Party shall not 
preclude the simultaneous or later exercise of any other such right, power, or remedy by such 
Party. 

16.19. Survival.  Notwithstanding (a) any Transfer of any Company Claims/Interests in 
accordance with Section 11, or (b) the termination of this Agreement in accordance with its 
terms the agreements and obligations of the Parties in Sections 15, 16.07 to 16.20 and any 
Confidentiality Agreements shall survive such Transfer and/or termination and shall continue in 
full force and effect for the benefit of the Parties in accordance with the terms hereof and thereof.  

16.20. Confidentiality.  The Obligors, Knight Hawk, RRH, and Thoroughbred shall keep 
strictly confidential and shall not (and shall cause each of their legal counsel and financial 
advisors to not) disclose to any Person other than their legal counsel and financial advisors:  
(i) the Supporting Holders’ signature pages to this Agreement; (ii) the principal amount or 
percentage of any Claims or Notes held by any individual Supporting Holder; and (iii) the 
identity of any Supporting Holder or its controlled affiliates, officers, directors, managers, 
stockholders, members, employees, partners, representatives, or agents, in each case without 
such Supporting Holder’s prior written consent.  Except as may be required by law, none of the 
Parties, or any individual or Entity acting on their behalf, prior to the commencement of the 
Chapter 11 Cases, shall issue any press release or make any public statement regarding the 
Restructuring, including the existence or contents of this Agreement or the Term Sheets, other 
than in a form mutually agreed to by the Parties.  Notwithstanding the foregoing, the Obligors 
shall be authorized to disclose the aggregate principal amount or percentage of Claims or Notes 
held by the Supporting Holders.  

16.21. Capacities of Supporting Holders.  Each Supporting Holder has entered into this 
agreement on account of all Notes that it holds (directly or through discretionary accounts that it 
manages or advises) and, except where otherwise specified in this Agreement, shall take or 
refrain from taking all actions that it is obligated to take or refrain from taking under this 
Agreement with respect to all such Notes.   

IN WITNESS WHEREOF, the Parties have executed this Agreement on the day 
and year first above written. 
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THOROUGHBRED HOLDINGS GP, LLC, as sole 
General Partner of Thoroughbred Resources, L.P., for 
itself and on behalf of its Affiliates and subsidiaries 
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EXHIBIT A 
 

Restructuring Term Sheet 
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Armstrong Energy, Inc. 
Summary of Terms and Conditions 

October 5, 2017 
 

This term sheet (the “Term Sheet”) is a summary of indicative terms and conditions for a proposed 
transaction (the “Transaction”) concerning Armstrong Energy, Inc. (“Armstrong”) and its direct and 
indirect subsidiaries (collectively, the “Company”), the ad hoc group of holders (the “Ad Hoc Group”) of 
more than 75% of the Company’s 11.75% Senior Secured Notes due 2019 (the “Secured Notes”), Knight 
Hawk Holdings, LLC (“Knight Hawk”), Rhino Resource Partners Holdings LLC (“RRH”), and 
Thoroughbred Resources, L.P. (“TBRED”).  This Term Sheet is non-binding, is being presented for 
discussion and settlement purposes only, and is entitled to protection from any use or disclosure to any 
person or entity pursuant to Federal Rule of Evidence 408 and any other rule of similar import.  Current 
lease terms remain in effect except as expressly modified in accordance with the terms below. 
 
 
Transaction Summary 
Transaction Summary • An LLC to be formed (“NewCo”) will submit a credit bid of the 

Secured Notes to acquire certain assets of the Company (the 
“Acquired Assets”) free and clear of all liens and encumbrances 
pursuant to a sale effectuated pursuant to a plan under sections 
363 and 1123(b)(4) of the Bankruptcy Code unless the Company 
and the Required Supporting Holders1 determine to effect such 
sale outside of a plan pursuant to section 363 of the Bankruptcy 
Code (such sale, the “Sale”). 

• Simultaneously with the closing of the Sale, Knight Hawk will 
acquire 51% of NewCo for the consideration set forth below (the 
“Equity Sale”). 

• All aspects of the Sale, including the Company’s first-day filings, 
the pleadings filed by the Company in connection with the Sale 
and the form of the order approving the Sale shall be acceptable 
to Knight Hawk, RRH, TBRED, and the Ad Hoc Group. 

Plan Sale 
Acquired Assets • All plants, property, equipment, investments and other non-

current assets of the Company, but excluding surety bonds and 
any collateral securing surety bonds; 

• Coal inventory at the lower of cost or market, paid in cash at 
closing; 

• All of the Company’s coal mining and related permits; 

• Certain contracts and agreements of the Company acceptable to 
NewCo and Knight Hawk (the “Assumed Contracts”);  

                                                 
1  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the 

Restructuring Support Agreement to which this Term Sheet is attached. 
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• NewCo to assume performance of all obligations under the 
Assumed Contracts; 

• All non-officer Company employees to be available for hire by 
NewCo at NewCo’s discretion; and 

• Coal leases of the Company acceptable to NewCo and Knight 
Hawk, subject to amendment or termination as further set forth 
herein (the “Assumed Leases”).  For the avoidance of doubt, the 
term “Assumed Leases” includes all Royalty Agreements as 
amended. 

• For the avoidance of doubt, the Royalty Agreements will not 
be amended prior to closing. 

Excluded Assets • All assets of the Company other than the Acquired Assets, 
including, but not limited to, cash, accounts receivable, proceeds 
from purchase of coal, etc., unless otherwise agreed 

NewCo Assumed Liabilities • All ARO and reclamation liabilities, including, but not limited to, 
those associated with the Assumed Leases; and 

• Future contract obligations under the Assumed Contracts. 

Excluded Liabilities • All liabilities of the Company other than the NewCo Assumed 
Liabilities, including current liabilities associated with the 
Acquired Assets, unless otherwise agreed. 

Consideration • Credit bid in the face amount of $90 million of the Secured 
Notes. 

• For the avoidance of doubt, any deficiency claim held by the 
Secured Notes is entitled to its pro rata share of unencumbered 
assets. 

• NewCo shall be entitled to certain Bid Protections including 
reasonable and documented fees and expenses incurred by Knight 
Hawk in connection with the investigation, negotiation, 
documentation or otherwise related to the contemplated 
transaction (“Expense Reimbursement”) in an amount no greater 
than $1,000,000, which will be assigned by NewCo to Knight 
Hawk. 

• Knight Hawk shall provide NewCo with the funding necessary to 
pay all cure costs, in full, in Cash, associated with the Assumed 
Contracts, Assumed Leases, and Royalty Agreements, provided 
that pending the closing the Company shall remain current and 
pay in the ordinary course all postpetition amounts due from 
Company under the Assumed Contracts, the Assumed Leases, 
and Royalty Agreements, in accordance with the terms thereof, 
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which amounts shall be prorated at closing as between the 
Company and NewCo, with all postpetition, pre-closing amounts 
to be paid by the Company. 

The Equity Sale and Management of NewCo 
Consideration for NewCo 
Equity 

• At closing and in exchange for 51% of the equity of NewCo, 
Knight Hawk will: 

• Make an equity contribution to NewCo on the same terms as the 
NewCo Preferred Equity sufficient to (i) pay all cure costs 
associated with the Assumed Contracts, Assumed Leases, and 
Royalty Agreements, (ii) purchase the coal inventory, (iii) 
adequately capitalize NewCo in an amount agreeable to NewCo 
and Knight Hawk, and (iv) satisfy any current liabilities that 
constitute Assumed Liabilities, as agreed by the parties.  For the 
avoidance of doubt, NewCo shall cure all monetary defaults 
arising under the Royalty Agreements in full, in Cash upon or 
before closing. 

• As additional consideration, without any liability or cost to 
NewCo, except as approved by the Ad Hoc Group, Knight Hawk 
will (a) use best efforts to arrange the release of cash collateral 
held by the Company’s surety providers that is associated with 
Acquired Assets, whether through provision of replacement 
surety bonds or otherwise and (b) use best efforts to arrange the 
release of any collateral required to be posted by the Company to 
secure performance of current coal supply agreements or 
otherwise.  While Knight Hawk will use best efforts from the 
date hereof to arrange for the timely release of cash collateral 
securing the Company’s bonds and the replacement of such 
bonds, it is expected that such release and replacement will, of 
necessity and as required by the appropriate regulatory 
authorities, occur post-closing. 

NewCo Preferred Equity • Holders of the Secured Notes will receive preferred equity in 
NewCo with a Liquidation Preference of $10 million (“NewCo 
Preferred Equity”). The NewCo Preferred Equity will be entitled 
to 12% of all board approved distributions until such time as the 
holders of the NewCo Preferred Equity have received $10 million 
in distributions. For the avoidance of doubt, the NewCo Preferred 
Equity will not be entitled to any annual dividend or other 
accretion. 

Management of NewCo • Knight Hawk will manage the operations of NewCo in a manner 
mutually satisfactory to Knight Hawk and the Ad Hoc Group. 

Transaction Closing 
Conditions 

• Due diligence by Knight Hawk regarding the Assumed 
Liabilities, cure costs, the Acquired Assets and the business and 
prospects thereof, including without limitation obligations under 
permits, contracts and environmental considerations and 
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determination by Knight Hawk, in its sole discretion, that the 
results of such due diligence are satisfactory to Knight Hawk in 
all material respects, which determination shall be made no later 
than October 29, 2017; 

• The Company shall have generally been current in the payment 
of the Assumed Liabilities and under the Assumed Contracts and 
under the Assumed Leases as of the filing of the bankruptcy 
petition and shall be current in the payment of the Assumed 
Liabilities and under the Assumed Contracts and the Assumed 
Leases for all postpetition amounts due thereunder, and shall 
have otherwise operated the Acquired Assets in the ordinary 
course without interruption pending the closing; 

• Approval by Knight Hawk’s board of managers and its lenders as 
is necessary to enable Knight Hawk to close the Transaction; 

• Approval by the Bankruptcy Court of the Sale pursuant to an 
order acceptable to the Ad Hoc Group, Knight Hawk, and with 
respect to those provisions of the Sale that involve the Royalty 
Agreements, to TBRED; 

• Approval by counterparties of assignment of all Assumed 
Contracts, including coal sales contracts (to the extent consent is 
required in Chapter 11) to NewCo; 

• Approval by regulatory authorities for transfer of permits that are 
Acquired Assets; 

• Approval by the requisite holders of the Secured Notes; and 

• Entry by NewCo, on terms acceptable to the Ad Hoc Group, 
Knight Hawk, and TBRED, into a Lease Structure and Royalty 
Deferment Agreement with TBRED as set forth in the “TBRED 
Leases” section below. 

Corporate Governance TBD 
Tax Matters The Ad Hoc Group and Knight Hawk will cooperate to structure the 

Transaction in a tax-efficient manner that minimizes any adverse tax 
consequences. 

TBRED Matters 
TBRED Leases Except as set forth below, the Company will assume and assign to 

NewCo all Assumed Leases, including the Royalty Agreements as 
amended as follows:  
 
• Elk Creek Reserve (includes Kronos Mine Area) 

• 5% royalty rate to TBRED for first 2 years post-NewCo 
acquisition of the Company assets, 6% for year 3, then 
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reverts to 7% 

• After 3 years, In the event total sold tonnage is less than  
500k tons in any 6 month period, an annual minimum of 
$1.5M shall be required to be paid quarterly in advance  

• Survant  

• $0.50 royalty per ton increasing to $1.00 after 3 years 

• NewCo to keep all savings achieved with third party land 
owners 

• Thoroughbred Reserve 

• Upon closing, lease will be terminated as to the 
Thoroughbred Reserve 

• TBRED will bear all carrying costs of the Thoroughbred 
Reserve 

• For the first 24 months following the closing, NewCo has a 
30 day right to match all material terms of any offer received 
by TBRED for the lease, purchase, or other acquisition of the 
Thoroughbred Reserve 

• Disturbed Reserves (Active Surface Mines)  

• NewCo to assume all such leases 

• TBRED will lower lease percentages to 5% for active 
reclamation mining from 2017-2020 

• Remaining Undisturbed Reserves (excluding Disturbed, 
Thoroughbred, Elk Creek and Survant)  

• NewCo shall assume all such leases in accordance with their 
current terms 

• NewCo shall have a period of 3 years post-NewCo 
acquisition of the Company’s assets to determine which such 
properties it would like to keep.   

• Upon expiration of such period, NewCo may elect to 
continue to lease such property by paying annual 
minimum of $0.05 per ton paid quarterly in advance for 
all proven and clean recoverable reserves on such 
property.  If no such election is made in this period, the 
lease shall terminate and any associated permits shall be 
transferred to TBRED.  
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• For any property NewCo elects to lease: 

• TBRED to reduce royalty to 5% for duration of RDA 

• TBRED to forgo litigation based on held by 
production/diligent mining claims for so long as the 
minimum is paid 

• For any property NewCo does not elect, property and any 
existing/pending permits to be assigned to TBRED 

• Lease Structure and Royalty Deferment Agreement (“RDA”)  

• All royalty reductions/modifications from current rates will 
be made through the RDA, which shall contain terms 
overriding current leases so long as the “RDA Conditions” 
(as defined below) are met 

• RDA Conditions: 

• Upon non cured breach of RDA Conditions:  

• TBRED may elect to have any reduced/modified 
royalty rates to revert to 7% 

• TBRED may pursue diligent mining claims that arise 
from the mining operations of NewCo from and after 
the closing. 
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THIS TERM SHEET IS NOT AN OFFER WITH RESPECT TO ANY SECURITIES OR A 
SOLICITATION OF ACCEPTANCES OF A CHAPTER 11 PLAN WITHIN THE MEANING 
OF SECTION 1125 OF THE BANKRUPTCY CODE.  ANY SUCH OFFER OR 
SOLICITATION WILL COMPLY WITH ALL APPLICABLE SECURITIES LAWS AND/OR 
PROVISIONS OF THE BANKRUPTCY CODE.  NOTHING CONTAINED IN THIS TERM 
SHEET SHALL BE AN ADMISSION OF FACT OR LIABILITY OR DEEMED BINDING ON 
ANY OF THE PARTIES HERETO.  
  

PLAN TERM SHEET 

This term sheet (this “Plan Term Sheet”) describes the principal terms of a restructuring of Armstrong 
Energy, Inc. (“Armstrong”) and certain of its directly and indirectly-owned subsidiaries (collectively, the 
“Debtors” and, such restructuring, the “Restructuring”), through cases (the “Chapter 11 Cases”) that 
will be filed under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the 
Eastern District of Missouri (the “Bankruptcy Court”). 

The governing documents with respect to the Restructuring will contain terms and conditions that are 
dependent on each other, including those described in this Plan Term Sheet and the Restructuring Support 
Agreement, dated as of October 5, 2017, to which this Plan Term Sheet is attached (as may be amended in 
accordance with its terms, the “Restructuring Support Agreement”).  This Plan Term Sheet does not 
include a description of all of the terms, conditions, and other provisions that are to be contained in the 
definitive documentation governing the Restructuring, which shall be subject to the applicable consent 
and approval rights of the Parties as set forth in the Restructuring Support Agreement and the other 
Restructuring documents.  Capitalized terms used but not otherwise defined later in this Plan Term Sheet 
have the meanings ascribed to such terms in the Restructuring Support Agreement. 

This Plan Term Sheet is a draft, is intended for discussions purposes, and is subject to Federal Rule of 
Evidence 408. 

 

OVERVIEW OF THE RESTRUCTURING 

Implementation The Debtors will effectuate the Restructuring through the filing of the 
Chapter 11 Cases and confirmation of a plan of liquidation under chapter 
11 of the Bankruptcy Code (as it may be amended or supplemented from 
time to time, including all exhibits, schedules, supplements, appendices, 
annexes and attachments thereto, the “Plan”), which shall be consistent 
with this Plan Term Sheet, subject to the terms and conditions set forth 
in the Restructuring Support Agreement.   

Sale Transaction On the Plan Effective Date, the Debtors shall be authorized to 
consummate the Sale Transaction pursuant to the terms of the 
Restructuring Term Sheet, the Plan, and the Confirmation and Sale 
Order.  

Milestones The Debtors will implement the Restructuring in accordance with the 
following milestones (the “Milestones”): 
1. By no later than the Petition Date, the Debtors shall file a motion in 

form and substance reasonably acceptable to the Supporting Holders 
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(the “Bidding Protections Motion”) providing for, among other 
things, the approval of bid protections for the Sale Transaction. 

2. By no later than seven (7) days following the Petition Date, the 
Debtors shall file the Plan and Disclosure Statement, which shall be 
reasonably acceptable to the Required Supporting Holders and, with 
respect to the provisions of the Plan that involve the Royalty 
Agreements, to Thoroughbred. 

3. By no later than twenty-eight (28) days following the Petition Date, 
the Bankruptcy Court shall have entered an order in form and 
substance acceptable to the Required Supporting Holders approving 
the bid protections materially consistent with those set forth in the 
Bidding Protections Motion or bid protections otherwise acceptable 
to the Required Supporting Holders. 

4. By no later than sixty (60) days following the Petition Date, the 
Bankruptcy Court shall have entered an order approving the 
Disclosure Statement, which must be reasonably acceptable to the 
Required Supporting Holders. 

5. By no later than one hundred (100) days following the Petition Date, 
the Bankruptcy Court shall enter an order reasonably acceptable to 
the Supporting Holders and, with respect to the provisions of the 
order(s) that involve the Royalty Agreements, Thoroughbred 
confirming the Plan (the “Confirmation and Sale Order”). 

6. By no later than fifteen (15) days following entry of the 
Confirmation and Sale Order, the Plan Effective Date shall occur 
and the Sale Transaction shall close. 

TREATMENT OF CLAIMS AND INTERESTS UNDER THE PLAN 

Type of Claim Treatment & Voting Status 

Administrative Claims Except to the extent that a Holder of an allowed Administrative Claim and 
the Debtor against which such allowed Administrative Claim is asserted 
agree to less favorable treatment for such Holder, each Holder of an 
allowed Administrative Claim shall receive, in full satisfaction of its 
Claim, payment in full in Cash. 
 
Impairment / Voting: N/A. 

Priority Tax Claims Except to the extent that a Holder of an allowed Priority Tax Claim and 
the Debtor against which such allowed Priority Tax Claim is asserted 
agree to less favorable treatment for such Holder, in full satisfaction of the 
allowed Priority Tax Claims, each Holder of an allowed Priority Tax 
Claim will be paid in full in Cash or otherwise receive treatment 
consistent with the provisions of section 1129(a)(9) of the Bankruptcy 
Code. 
 
Impairment / Voting: N/A. 
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Other Secured Claims  
 

Except to the extent that a Holder of an allowed Other Secured Claim and 
the Debtor against which such allowed Other Secured Claim is asserted 
agree to less favorable treatment for such Holder, in full satisfaction of 
each allowed Other Secured Claim, each Holder thereof will receive: 
(a) payment in full in Cash; (b) delivery of the collateral securing any 
such Claim and payment of any interest required under section 506(b) of 
the Bankruptcy Code; (c) Reinstatement of such Claim; or (d) other 
treatment rendering such claim Unimpaired. 
 
Impairment / Voting: Unimpaired; deemed to accept. 

Other Priority Claims Except to the extent that a Holder of an allowed Other Priority Claim and 
the Debtor against which such allowed Other Priority Claim is asserted 
agree to less favorable treatment for such Holder, in full satisfaction of 
each allowed Other Priority Claim against the Debtors, each Holder 
thereof shall receive payment in full in Cash or other treatment rendering 
such Claim Unimpaired. 
 
Impairment / Voting: Unimpaired; deemed to accept. 

Allowed Secured Notes 
Claims 

Each Holder of an Allowed Secured Notes Claim (excluding that portion 
credit bid in the Sale Transaction, but including any allowed Adequate 
Protection Claims) will receive its pro rata share of the Remaining 
Collateral pursuant to the Distribution Scheme outlined below.  For the 
avoidance of doubt, excluding that portion credit bid in the Sale 
Transaction, all claims arising under the Secured Notes Documents (as 
defined in the Cash Collateral Order) shall be Allowed Secured Notes 
Claims to the extent that such Claims are Secured. 

  

Impairment / Voting: Impaired; entitled to vote. 

General Unsecured Claims  Each Holder of a General Unsecured Claim (which, for the avoidance of 
doubt, includes the Secured Notes Deficiency Claims) will receive its pro 
rata share of the Remaining Collateral and the Remaining Available 
Assets pursuant to the Distribution Scheme outlined below. 
 
Impairment / Voting: Impaired; entitled to vote. 

Intercompany Claims  Intercompany Claims will either be canceled, released, and extinguished, 
and will be of no further force or effect, and each Holder of an 
Intercompany Claim will not receive any distribution on account of such 
Claim. 
 
Impairment / Voting: Impaired; deemed to reject. 
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Intercompany Interests Intercompany Interests will be canceled, released, and extinguished, and 
will be of no further force or effect, and each Holder of an Intercompany 
Interest will not receive any distribution on account of such Interest. 
 
Impairment / Voting: Impaired; deemed to reject. 

Interests in Armstrong Interests in Armstrong will be cancelled, released, and extinguished, and 
will be of no further force or effect and each Holder of an Interest in 
Armstrong will not receive any recovery or distribution on account of 
such Interests in Armstrong. 
 
Impairment / Voting: Impaired; deemed to reject. 

Section 510(b) Claims Section 510(b) Claims will be canceled, released, and extinguished as of 
the Plan Effective Date, and will be of no further force or effect, and each 
Holder of such claims will not receive any distribution on account of such 
claim.   

OTHER TERMS OF THE RESTRUCTURING 

Toggle Notwithstanding anything herein, to the extent the Debtors and the 
Supporting Holders mutually determine that the Sale Transaction should 
be consummated through a sale outside of a plan and pursuant to section 
363 of the Bankruptcy (the “363 Sale”), rather  than through the chapter 
11 plan outlined in this Plan Term Sheet, the Debtors and the Supporting 
Holders agree to work together in good faith to modify the terms of the 
Restructuring Support Agreement, Plan Term Sheet, and any Definitive 
Documentation or other agreements or documents reasonably necessary 
to effectuate the Sale Transaction by means of a 363 Sale.  For the 
avoidance of doubt, Buyer shall assume all Royalty Agreements, as 
amended, whether the Sale Transaction is consummated through a 363 
Sale or through the Plan. 

Distribution Scheme After (i) Administrative Claims, Priority Tax Claims, Other Secured 
Claims, and Other Priority Claims are paid in full in Cash (or as 
otherwise provided herein) on or soon as reasonably practicable after the 
Effective Date and (ii) the Debtors have adequately funded the 
Professional Fee Escrow and the Wind-Down Budget: 

(A) The Cash proceeds of any Remaining Collateral shall be 
distributed from time to time to Holders pro rata in the following 
manner: 
1) To all Holders of Allowed Secured Notes Claims, until the 

Allowed Secured Notes Claims are paid in full; and 
2) Then to all Holders of General Unsecured Claims. 

(B) The Remaining Available Assets shall be distributed pro rata, 
first to any Holder of an allowed Adequate Protection Claim not 
satisfied pursuant to clause (A)(1) above, if any, and second to all 
Holders of General Unsecured Claims (which, for the avoidance 
of doubt, includes any Holder of a Secured Notes Deficiency 
Claim). 
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Executory Contracts and 
Unexpired Leases 

Except as otherwise provided in this Plan Term Sheet or the Restructuring 
Support Agreement, the Debtors shall assume or reject, as the case may 
be, executory contracts and unexpired leases in the Debtor’s plan 
supplement, which shall be in form and substance reasonably acceptable 
to the Required Supporting Holders and the Buyer; provided, for the 
avoidance of doubt, that the Debtors shall assume and assign to the 
Buyer, as part of the Sale Transaction, all executory contracts and 
unexpired leases that are required to be assigned to Buyer pursuant to the 
Asset Purchase Agreement, including all Royalty Agreements, as 
amended. 

Tax Issues The Restructuring will be effectuated and structured in a tax-efficient 
manner as determined by the Debtors and the Required Supporting 
Holders.  

Director, Officer, Manager, 
and Employee Tail 
Coverage 

On the Plan Effective Date, the Debtors shall be deemed to have assumed 
all unexpired directors’, managers’, and officers’ liability insurance 
policies (including any “tail policy”) and of any of the Debtors with 
respect to directors, managers, officers, and employees of the Debtors. 

Cancellation of Notes, 
Instruments, Certificates, 
and Other Documents  

On the Plan Effective Date, except as otherwise specifically provided for 
in the Plan:  (1) the obligations of any Debtor under any certificate, share, 
note, bond, indenture, purchase right, or other instrument or document, 
directly or indirectly evidencing or creating any indebtedness or 
obligation of or ownership interest, equity, or portfolio interest in the 
Debtors or any warrants, options, or other securities exercisable or 
exchangeable for, or convertible into, debt, equity, ownership, or profits 
interests in the Debtors giving rise to any Claim or Interest shall be 
cancelled and deemed surrendered as to the Debtors and shall not have 
any continuing obligations thereunder; and (2) the obligations of the 
Debtors pursuant, relating, or pertaining to any agreements, indentures, 
certificates of designation, bylaws, or certificates or articles of 
incorporation or similar documents governing the shares, certificates, 
notes, bonds, indenture, purchase rights, options, warrants, or other 
instruments or documents evidencing or creating any indebtedness or 
obligation of the Debtors shall be fully released, settled, and 
compromised. 

Corporate Action Upon the Plan Effective Date, by virtue of the solicitation of votes in 
favor of the Plan and entry of the Confirmation and Sale Order, all 
actions contemplated by the Plan (including any action to be undertaken 
by the Plan Administrator) shall be deemed authorized, approved, and, to 
the extent taken prior to the Plan Effective Date, ratified without any 
requirement for further action by Holders of Claims or Interests, the 
Debtors, or any other Entity or Person.  All matters provided for in the 
Plan involving the corporate structure of the Debtors, and any corporate 
action required by the Debtors in connection therewith, shall be deemed 
to have occurred and shall be in effect, without any requirement of further 
action by the Debtors or the Debtors’ Estates. 
Upon the Plan Effective Date or as soon as reasonably practicable 
thereafter, after making all distributions provided for under the Plan, the 
Debtors shall be deemed to have been dissolved and terminated. 
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Upon the Plan Effective Date or as soon as reasonably practicable 
thereafter, the existing boards of directors and managers, as applicable, of 
the Debtors shall be dissolved without any further action required on the 
part of the Debtors or the Debtors’ officers, directors, shareholders, and 
members and any all remaining officers or directors of each Debtor shall 
be dismissed without any further action required on the part of any such 
Debtor, the shareholders of such Debtor, or the officers and directors of 
such Debtor.  The directors, managers, and officers of the Debtors and the 
Plan Administrator, as applicable, shall be authorized to execute, deliver, 
File, or record such contracts, instruments, and other agreements or 
documents and take such other actions as they may deem necessary or 
appropriate in their sole discretion to implement the provisions of the 
Plan. 

Plan Administrator The Plan Administrator shall act for the Post-Effective Date Debtor in the 
same fiduciary capacity as applicable to a board of managers, directors, 
and officers, subject to the provisions hereof (and all certificates of 
formation, membership agreements, and related documents are deemed 
amended by the Plan to permit and authorize the same).  On the Plan 
Effective Date, the authority, power, and incumbency of the persons 
acting as directors, managers and officers of the Post-Effective Date 
Debtor shall be deemed to have resigned, and a representative of the Plan 
Administrator shall be appointed as the sole manager, officer and director 
of the Post-Effective Date Debtor and shall succeed to the powers of the 
Post-Effective Date Debtor’s managers, directors, and officers.  From and 
after the Plan Effective Date, the Plan Administrator shall be the sole 
representative of, and shall act for, the Post-Effective Date Debtor.  The 
Plan Administrator’s duties shall include, among other things, overseeing 
the Professional Fee Escrow and the Wind-Down Budget. 

Retention of Jurisdiction The Plan will provide for the retention of jurisdiction by the Bankruptcy 
Court for usual and customary matters. 

Conditions Precedent to 
the Plan Effective Date 

The Plan shall contain customary conditions precedent to occurrence of 
the Plan Effective Date, including, but not necessarily limited to, the 
following: 

(i) the Confirmation and Sale Order shall have been duly entered 
and in full force and effect; 

(ii) the Sale Transaction shall have closed or shall close 
contemporaneously with the Plan Effective Date; 

(iii) any account(s) necessary to administer the Remaining 
Collateral and Remaining Available Assets shall have been 
established, and the Cash proceeds of such Remaining 
Collateral and Remaining Available Assets deposited therein; 

(iv) the Buyer has cured all monetary defaults arising under the 
Royalty Agreements in full in Cash;  

(v) the Debtors shall have obtained all authorizations, consents, 
regulatory approvals, rulings, or documents that are necessary 
to implement and effectuate the Plan and each of the other 
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transactions contemplated by the Restructuring; and 

(vi) all allowed Professional Fee Claims approved by the 
Bankruptcy Court shall have been paid in full or amounts 
sufficient to pay such allowed Professional Fee Claims after the 
Plan Effective Date shall have been placed in the Professional 
Fee Escrow pending approval of the Professional Fee Claims by 
the Bankruptcy Court. 

DEFINITIONS 

Adequate Protection Claim Has the meaning given to such term in the Cash Collateral Order. 

Administrative Claim A Claim (other than an Adequate Protection Claim) incurred by the 
Debtors on or after the Petition Date and before the Plan Effective Date 
for a cost or expense of administration of the Chapter 11 Cases entitled to 
priority under sections 503(b), 507(a)(2), 507(b), or 1114(e)(2) of the 
Bankruptcy Code including, for the avoidance of doubt, all Professional 
Fee Claims. 

Allowed Secured Notes 
Claims  

Means the Secured portion of the Notes Claims. 

Affiliate The meaning set forth in section 101(2) of the Bankruptcy Code. 

Buyer Means a limited liability company or other entity to be formed, which 
will submit a credit bid of some portion of the Allowed Secured Notes 
Claims to acquire certain assets of the Debtors pursuant to the Sale 
Transaction. 

Cash Means all cash or cash equivalent assets and, for the avoidance of doubt, 
any cash obtained by the Debtors, including, but not limited to, cash 
securing any surety bonds. 

Cause of Action Subject to the releases, exculpations, and injunctions set forth in the Plan, 
any claim, cause of action (including any avoidance action), controversy, 
right of setoff, cross claim, counterclaim, or recoupment and any claim on 
contracts or for breaches of duties imposed by law or in equity, demand, 
right, action, Lien, indemnity, guaranty, suit, obligation, liability, damage, 
judgment, account, defense, power, privilege, license, and franchise of 
any kind or character whatsoever, known, unknown, fixed or contingent, 
matured or unmatured, suspected or unsuspected, liquidated or 
unliquidated, disputed or undisputed, secured or unsecured, assertable 
directly or derivatively, whether arising before, on, or after the Petition 
Date, in contract or in tort, in law or in equity, or pursuant to any other 
theory of law, which was not conveyed to the Buyer in connection with 
the Sale Transaction and which was property of the Debtors or in which 
the Debtors held rights as of the Plan Effective Date. 

Claim As defined in section 101(5) of the Bankruptcy Code. 

Class A category of Holders of Claims or Interests pursuant to section 1122(a) 
of the Bankruptcy Code. 
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Confirmation Entry of the Confirmation and Sale Order on the docket of the Chapter 11 
Cases, subject to the conditions set forth in the Plan, which shall be 
materially consistent with this Plan Term Sheet and the Restructuring 
Support Agreement. 

Consummation The occurrence of the Plan Effective Date. 

Creditors’ Committee The official committee of unsecured creditors, if any, of the Debtors to be 
appointed by the Office of the United States Trustee for the Eastern 
District of Missouri in the Chapter 11 Cases, pursuant to section 1102 of 
the Bankruptcy Code. 

Entity As defined in section 101(15) of the Bankruptcy Code. 

Estate As to each Debtor, the estate created for the Debtor in its Chapter 11 Case 
pursuant to section 541 of the Bankruptcy Code. 

Excluded Assets “Excluded Assets” shall have the meaning ascribed to it in the Purchase 
Agreement. 

Exculpated Parties Collectively, the Debtors and the Released Parties. 

General Unsecured Claim Any Claim, including the Secured Notes Deficiency Claim, other than an 
Administrative Claim,  an Allowed Secured Notes Claim, a Section 
510(b) Claim, an Other Secured Claim, a Priority Tax Claim, an 
Intercompany Claim, or an Other Priority Claim. 

Holder An Entity holding a Claim or Interest, as applicable. 

Impaired With respect to any Class of Claims or Interests, a Class of Claims or 
Interests that is impaired within the meaning of section 1124 of the 
Bankruptcy Code. 

Intercompany Claim  A Claim held by a Debtor against another Debtor. 

Intercompany Interest An Interest in any Debtor other than Armstrong.  

Interest Means any interest, equity, or share in the Debtors, including all options, 
warrants, or other rights to obtain such an interest or share in such Debtor, 
whether or not certificated, transferable, preferred, common, voting, or 
denominated “stock” or a similar security, including any Claim subject to 
subordination under section 510(b) of the Bankruptcy Code arising 
therefrom. 

Interests in Armstrong Interests in Armstrong. 

Notes Claims Means the Claims derived from or based upon the Secured Notes 
Indenture, which Claims shall be allowed in the principal amount of $200 
million plus all accrued but unpaid interest and fees payable in respect 
thereof, and, to the extent Secured, shall be Allowed Secured Notes 
Claims, and to the extent unsecured, shall be Secured Notes Deficiency 
Claims. 

Other Priority Claim Any Claim, other than an Administrative Claim, Professional Fee Claim, 
Allowed Secured Notes Claim, or a Priority Tax Claim, entitled to 
priority in right of payment under section 507(a) of the Bankruptcy Code. 
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Other Secured Claim  Any Secured Claim against any of the Debtors which was senior in 
priority to the Notes Claims of the Petition Date or pari passu with any 
Secured Notes Claims, other than an Allowed Secured Notes Claim or an 
Adequate Protection Claim. 

Person An individual, corporation, partnership, limited liability company, joint 
venture, trust, estate, unincorporated association, unincorporated 
association, governmental entity, or political subdivision thereof, or any 
other entity. 

Petition Date The date on which the Debtors commence the Chapter 11 Cases. 

Plan Administrator Means the Debtors’ Chief Restructuring Officer, or such other Person to 
be agreed upon before the Confirmation Hearing by the Debtors, the 
Required Supporting Holders, and the unsecured creditors’ committee, to 
the extent such committee has been appointed.  

Plan Effective Date The first date upon which all of the conditions precedent to the 
effectiveness of the Plan have been satisfied or waived in accordance with 
the terms of the Plan.   

Post-Effective Date Debtor Means Reorganized Armstrong Energy, Inc. 

Priority Tax Claims Claims of governmental units of the type described in section 507(a)(8) of 
the Bankruptcy Code. 

Professional An entity employed pursuant to a Bankruptcy Court order in accordance 
with sections 327, 363, or 1103 of the Bankruptcy Code and to be 
compensated for services rendered before or on the confirmation date, 
pursuant to sections 326, 327, 328, 329, 330, 331, or 363 of the 
Bankruptcy Code. 

Professional Fee Claims All Administrative Claims for the compensation of Professionals and the 
reimbursement of expenses incurred by such Professionals through and 
including the Confirmation Date to the extent such fees and expenses 
have not been previously paid plus all professional fees and expenses 
incurred by the Secured Notes Trustee and the Supporting Holders that 
are payable under the Cash Collateral Order. 

Professional Fee Escrow An interest-bearing account in an amount equal to the total estimated 
amount of Professional Fee Claims and funded by the Debtors on the Plan 
Effective Date. 
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Released Parties Collectively, and in each case in its capacity as such:  (a) the Debtors and 
the Post-Effective Date Debtor; (b) the Debtors’ current and former 
officers and directors; (c) the Creditors’ Committee; (d) the Supporting 
Holders; (e) Rhino Resource Partners Holdings LLC; (f) the Secured 
Notes Trustee; (g) Knight Hawk; (h) Thoroughbred; (i) the parties to the 
Restructuring Support Agreement; and (j) with respect to each of the 
foregoing entities in clauses (a) through (i), such entities’ predecessors, 
successors and assigns, subsidiaries, affiliates, managed accounts or 
funds, current or former officers, directors, principals, shareholders, 
members, partners, employees, agents, advisory board members, financial 
advisors, attorneys, accountants, investment bankers, consultants, 
representatives, management companies, fund advisors and other 
professionals, and such entities’ respective heirs, executors, estates, 
servants and nominees, in each case, solely in their capacity as such. 

Releasing Parties Means, collectively, and in each case in its capacity as such:  (a) the 
Debtors; (b) the Supporting Holders; (c) Rhino Resource Partners 
Holdings LLC; (d) the Secured Notes Trustee; (e) Knight Hawk; (f) 
Thoroughbred; (g) the parties to the Restructuring Support Agreement 
(h)  all Holders of Claims; (i) all Holders of Interests; and (j) with respect 
to the Debtors, and each of the foregoing Entities in clauses (a) through 
(i), each such Entity’s current and former Affiliates, and each such 
Entity’s and their current and former Affiliates’ current and former 
directors, managers, officers, principals, members, employees, equity 
holders (regardless of whether such interests are held directly or 
indirectly), predecessors, successors, assigns, subsidiaries, agents, 
advisory board members, financial advisors, partners, attorneys, 
accountants, investment bankers, consultants, representatives, and other 
professionals. 

Remaining Available 
Assets 

Means all Excluded Assets that are not Remaining Collateral including, 
for the avoidance of doubt:  (a) certain Causes of Action not previously 
sold, settled, exculpated, or released by the Debtors or their Estates, 
including the Avoidance Actions (as such term is defined in the Cash 
Collateral Order); (b) the Debtors’ rights under the Purchase Agreement, 
including all rights of recovery under the Purchase Agreement and any 
ancillary agreements among the Debtors and the Buyer; and (c) all other 
assets of the Debtors or of the Estates existing on the Plan Effective Date 
that did not constitute Collateral (as such term is defined in the Cash 
Collateral Order).  For the avoidance of doubt, the Remaining Available 
Assets shall not include: (x) any claims or Causes of Action released 
pursuant to the Plan; or (y) the Professional Fee Escrow. 

Remaining Collateral Means:  all Excluded Assets that constitute Collateral (as defined in the 
Cash Collateral Order), including, (a) all Cash and (b) other Collateral or 
the proceeds thereof. 

Sale Transaction Means the Plan Sale as described in the Restructuring Support Agreement 
and subject to any limitations therein, including, but not limited to, the 
receipt of a higher or better offer. 

Section 510(b) Claims Any Claim subject to subordination under section 510(b) of the 
Bankruptcy Code. 
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Secured When referring to a Claim: (a) secured by a lien on property in which any 
of Debtors has an interest, which lien is valid, perfected, and enforceable 
pursuant to applicable law or by reason of a Bankruptcy Court order, or 
that is subject to setoff pursuant to section 553 of the Bankruptcy Code, 
to the extent of the value of the creditor’s interest in the Debtors’ interest 
in such property or to the extent of the amount subject to setoff, as 
applicable, as determined pursuant to section 506(a) of the Bankruptcy 
Code; or (b) allowed pursuant to the Plan, or separate order of the 
Bankruptcy Court, as a secured claim. 

Secured Notes Deficiency 
Claims 

Any Notes Claim that remains outstanding after giving effect to the Sale 
Transaction and the distributions contemplated under clause (A) of the 
Distribution Scheme outlined above.   

Secured Notes Indenture That certain indenture, dated as of December 21, 2012, as supplemented 
and in effect from time to time, by and among Armstrong and the Secured 
Notes Trustee, issued in aggregate principal amount of $200,000,000 of 
11.75% Senior Secured Notes due 2019. 

Secured Notes Trustee Wells Fargo Bank, National Association, in its capacity as indenture 
trustee Secured Notes Indenture, and any successor thereto. 

Senior Noteholders The Holders of Allowed Secured Notes Claims pursuant to the Secured 
Notes Indenture. 

Unimpaired With respect to a Class of Claims or Interests, a Class of Claims or 
Interests that is not Impaired. 

Wind-Down Budget A budget for the reasonable activities and expenses to be incurred in 
winding down the Chapter 11 Cases and administering the Remaining 
Collateral and Remaining Available Assets, which budget, activities, and 
reasonable expenses shall be agreed by the Required Supporting Holders 
and the Debtors and may provide for incentive opportunities for certain of 
the Debtors’ existing employees that will assist the Plan Administrator.  
The Wind-Down Budget shall include line item estimates for, among 
other things, post-Plan Effective Date professional fees and U.S. Trustee 
fees, and will be financed by funds placed into an interest-bearing 
account by the Debtors on the Plan Effective Date in an amount agreed 
upon by the Required Supporting Holders and the Debtors. 

RELEASE, INJUNCTION, AND EXCULPATION PROVISIONS 

Releases by the Debtors 
(the “Debtor Release”) 

Pursuant to section 1123(b) of the Bankruptcy Code, and except as 
otherwise specifically provided in the Plan, for good and valuable 
consideration, including the service of the Released Parties in 
facilitating the expeditious reorganization of the Debtors and the 
implementation of the restructuring contemplated by the Plan, 
effective as of the Plan Effective Date, the Debtors, the Post-Effective 
Date Debtor, and any Person seeking to exercise the rights of the 
Estates, including, without limitation, any successor to the Debtors or 
any estate representative appointed or selected pursuant to section 
1123(b)(3) of the Bankruptcy Code shall be deemed to forever 
release, waive, and discharge the Released Parties of any and all 
claims, obligations, rights, suits, damages, Causes of Action, 
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remedies, and liabilities whatsoever, including any derivative claims 
asserted on behalf of the Debtors, whether known or unknown, 
foreseen or unforeseen, liquidated or unliquidated, contingent or 
fixed, existing or hereafter arising, in law, at equity or otherwise, 
whether for tort, contract, violations of federal or state securities 
laws or otherwise, including, without limitation, those that any of the 
Debtors, the Post-Effective Date Debtor, the Estates, or their 
Affiliates would have been legally entitled to assert in their own right 
(whether individually or collectively) or on behalf of the Holder of 
any claim or Interest, based on or relating to, or in any manner 
arising from, in whole or in part, the Debtors, the Estates, the 
conduct of the Debtors’ businesses, the Chapter 11 Cases, the 
purchase, sale, or rescission or the purchase or sale of any security of 
the Debtors or the Post-Effective Date Debtor, the subject matter of, 
or the transactions or events giving rise to, any Claim or Interest that 
is treated in the Plan, the business or contractual arrangements 
between any of the Debtors and any Released Party, the 
restructuring of claims and Interests prior to or in the Chapter 11 
Cases, the negotiation, formulation, or preparation of the 
Restructuring Support Agreement, the Purchase Agreement, Plan, 
the Plan Supplement, the Disclosure Statement, or related 
agreements, instruments, or other documents, or upon any other act 
or omission, transaction, or occurrence relating to the foregoing 
taking place on or before the Plan Effective Date of the Plan, other 
than claims or liabilities arising out of or relating to any act or 
omission of a Released Party that constitutes criminal conduct, 
willful misconduct, or gross negligence.   
 
Notwithstanding anything to the contrary in the foregoing, the 
releases set forth above do not release any post-Effective Date 
obligations of any party or Entity: (1) arising under the Plan, any of 
the Sale Transactions, or any document, instrument, or agreement 
(including those set forth in the Plan Supplement) executed to 
implement the Plan, or (2) expressly set forth in and preserved by the 
Plan, the Plan Supplement, or related documents. 
Entry of the Confirmation and Sale Order shall constitute the 
Bankruptcy Court’s approval, pursuant to Bankruptcy Rule 9019, of 
the Debtor Release, which includes by reference each of the related 
provisions and definitions contained herein, and further, shall 
constitute the Bankruptcy Court’s finding that the Debtor Release is:  
(1) in exchange for the good and valuable consideration provided by 
the Released Parties; (2) a good faith settlement and compromise of 
the claims released by the Debtor Release; (3) in the best interests of 
the Debtors and all Holders of Claims and Interests; (4) fair, 
equitable and reasonable; (5) given and made after reasonable 
investigation by the Debtors and after notice and opportunity for 
hearing; and (6) a bar to any of the Debtors asserting any claim 
released by the Debtor Release against any of the Released Parties. 

Releases by Holders of Except as otherwise specifically provided in the Plan, for good and 
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Claims and Interests of the 
Debtors (the “Third-Party 
Release”) 

valuable consideration, including the service of the Released Parties 
in facilitating the expeditious reorganization of the Debtors and the 
implementation of the restructuring contemplated by the Plan, 
effective as of the Plan Effective Date, the Releasing Parties 
(regardless of whether a Releasing Party is a Released Party) shall be 
deemed to forever release, waive, and discharge the Released Parties 
of any and all claims, obligations, rights, suits, damages, Causes of 
Action, remedies, and liabilities whatsoever, including any derivative 
claims asserted on behalf of a Debtor, whether known or unknown, 
foreseen or unforeseen, liquidated or unliquidated, contingent or 
fixed, existing or hereafter arising, in law, at equity, or otherwise, 
whether for tort, contract, violations of federal or state securities 
laws or otherwise, including, without limitation, those that any of the 
Debtors, the Estates, or their Affiliates would have been legally 
entitled to assert in their own right (whether individually or 
collectively) or on behalf of the Holder of any Claim or Interest, 
based on or relating to, or in any manner arising from, in whole or in 
part, the Debtors, the Estates, the conduct of the Debtors’ businesses, 
the Chapter 11 Cases, the purchase, sale, or rescission or the 
purchase or sale of any security of the Debtors, the subject matter of, 
or the transactions or events giving rise to, any Claim or Interest that 
is treated in the Plan, the business or contractual arrangements 
between any of the Debtors and any Released Party, the 
restructuring of Claims and Interests prior to or in the Chapter 11 
Cases, the negotiation, formulation, or preparation of the 
Restructuring Support Agreement, the Purchase Agreement, Plan, 
the Plan Supplement, the Disclosure Statement, or related 
agreements, instruments, or other documents, or upon any other act 
or omission, transaction, or occurrence relating to the foregoing 
taking place on or before the Plan Effective Date, other than claims 
or liabilities arising out of or relating to any act or omission of a 
Released Party that constitutes criminal conduct, willful misconduct, 
or gross negligence. Notwithstanding anything to the contrary in the 
foregoing, the releases set forth above do not release any post-
Effective Date obligations of any party or Entity under the Plan, any 
of the Sale Transactions, or any document, instrument, or agreement 
(including those set forth in the Plan Supplement) executed to 
implement the Plan. 
 
Entry of the Confirmation and Sale Order shall constitute the 
Bankruptcy Court’s approval, pursuant to Bankruptcy Rule 9019, of 
the Third-Party Release, which includes by reference each of the 
related provisions and definitions contained herein, and further, shall 
constitute the Bankruptcy Court’s finding that the Third-Party 
Release is:  (1) in exchange for the good and valuable consideration 
provided by the Released Parties; (2) a good faith settlement and 
compromise of the claims released by the Releasing Parties; (3) in the 
best interests of the Debtors and all Holders of Claims and Interests; 
(4) fair, equitable and reasonable; (5) given and made after notice 
and opportunity for hearing; and (6) a bar to any of the Releasing 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 88 of 247



 

14 

Parties asserting any Claim released by the Third-Party Release 
against any of the Released Parties. 
 

Exculpation  Upon and effective as of the Plan Effective Date, the Debtors and 
their directors, officers, employees, attorneys, investment bankers, 
financial advisors, restructuring consultants, and other professional 
advisors and agents will be deemed to have solicited acceptances of 
the Plan in good faith and in compliance with the applicable 
provisions of the Bankruptcy Code, including section 1125(e) of the 
Bankruptcy Code. 
 
Except with respect to any acts or omissions expressly set forth in 
and preserved by the Plan, the Plan Supplement, or related 
documents, the Exculpated Parties shall neither have nor incur any 
liability to any Entity for any prepetition or postpetition act taken or 
omitted to be taken in connection with, or arising from or relating in 
any way to, the Chapter 11 Cases, including, without limitation, the 
operation of the Debtors’ businesses during the pendency of these 
Chapter 11 Cases; formulating, negotiating, preparing, 
disseminating, implementing, and/or effecting the Restructuring 
Support Agreement, the Purchase Agreement, the Disclosure 
Statement, and the Plan (including the Plan Supplement and any 
related contract, instrument, release, or other agreement or 
document created or entered into in connection therewith); the 
solicitation of votes for the Plan and the pursuit of Confirmation and 
Consummation of the Plan; the administration of the Plan and/or the 
property to be distributed under the Plan; and/or any other 
prepetition or postpetition act taken or omitted to be taken in 
connection with or in contemplation of the restructuring of the 
Debtors.  In all respects, each Exculpated Party shall be entitled to 
rely upon the advice of counsel concerning his, her, or its respective 
duties under, pursuant to, or in connection with the Plan. 
 
Notwithstanding anything herein to the contrary, nothing in the 
foregoing “Exculpation” shall exculpate any Person or Entity from 
any liability resulting from any act or omission constituting fraud, 
willful misconduct, gross negligence, criminal conduct, malpractice, 
misuse of confidential information that causes damages, or ultra vires 
acts as determined by a final order. 

Injunctions Except as otherwise provided in the plan or the Confirmation and 
Sale Order, all Entities who have held, hold, or may hold Claims, 
Interests, Causes of Action, or liabilities that: (1) are subject to 
compromise and settlement pursuant to the terms of the Plan; (2) 
have been released pursuant to the Plan; (3) have been released 
pursuant to the Plan; (4) are subject to exculpation pursuant to the 
Plan; or (5) are otherwise stayed or terminated pursuant to the terms 
of the Plan, are permanently enjoined and precluded, from and after 
the Plan Effective Date, from: (A) commencing or continuing in any 
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manner any action or other proceeding of any kind, including on 
account of any Claims, Interests, Causes of Actions, or liabilities that 
have been compromised or settled against the debtors, the Post-
Effective Date Debtor, or any Entity so released or exculpated (or the 
property or estate of any Entity, directly or indirectly, so released or 
exculpated) on account of or in connection with or with respect to 
any released, settled, compromised, or exculpated Claims, equity 
Interests, Causes of Action, or liabilities; (B) enforcing, attaching, 
collecting, or recovering by any manner or means any judgment, 
award, decree, or order against the debtors, the Post-Effective Date 
Debtor, or any Entity so released or exculpated (or the property or 
estate of the debtors or any Entity so released or exculpated) on 
account of or in connection with or with respect to any such released, 
settled, compromised, or exculpated Claims, equity Interests, Causes 
of Action, or liabilities; (C) creating, perfecting, or enforcing any lien, 
claim, or encumbrance of any kind against the debtors, the Post-
Effective Date Debtor, or any Entity so released or exculpated (or the 
property or estate of the debtors or any Entity so released or 
exculpated) on account of or in connection with or with respect to 
any such released, settled, compromised, or exculpated Claims, 
equity Interests, Causes of Action, or liabilities; (D) asserting any 
right of setoff or subrogation of any kind against any obligation due 
from the Debtors or any Entity so released or exculpated (or the 
property or estate of the debtors or any Entity so released or 
exculpated) on account of or in connection with or with respect to 
any such released, settled, compromised, or exculpated Claims, 
equity Interests, Causes of Action, or liabilities unless such Entity has 
timely asserted such setoff or subrogation right prior to confirmation 
in a document Filed with the Bankruptcy Court explicitly preserving 
such setoff or subrogation; and (e) commencing or continuing in any 
manner any action or other proceeding of any kind against the 
debtors, the Post-Effective Date Debtor, or any Entity so released or 
exculpated (or the property or estate of the debtors or any Entity so 
released or exculpated) on account of or in connection with or with 
respect to any such released, settled, compromised, or exculpated 
Claims, equity Interests, Causes of Action, or liabilities released, 
settled, or compromised pursuant to the Plan; provided that nothing 
contained in the Plan shall preclude an Entity from obtaining 
benefits directly and expressly provided to such Entity pursuant to 
the terms of the Plan; provided, further, that nothing contained in 
the Plan shall be construed to prevent any Entity from defending 
against Claims, objections, or collection actions whether be asserting 
a right of setoff or otherwise to the extent permitted by law 
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Exhibit C to Restructuring Support Agreement:  Form of Joinder Agreement 

KE 49550739.20 

EXHIBIT C 
 

Form of Joinder Agreement 

The undersigned (“Joinder Party”) hereby acknowledges that it has read and understands 
the Restructuring Support Agreement, dated as of [ ] (the “Agreement”), by and among by and 
among:  (i) the Obligors; (ii) the Supporting Holders; (iii) Knight Hawk; (iv) Thoroughbred; and 
(v) RRH (collectively, the “Parties”) and agrees to be bound by the terms and conditions thereof 
to the extent the other Parties are thereby bound, and shall be deemed a Consenting Stakeholder” 
[and a Supporting Holder] under the terms of the Agreement, regardless of whether the 
Agreement, or the Obligors’ entry into the Agreement, has been approved by the Bankruptcy 
Court.  Capitalized terms not used but not otherwise defined herein shall have the meanings 
ascribed to such terms in the Agreement. 

The Joinder Party specifically agrees to be bound by the terms and conditions of the 
Agreement and makes all representations and warranties contained therein as of the date hereof 
and any further date specified in the Agreement. 

Date Executed: 

______________________________________ 
Name: 
Title: 

Address: 

Email address(es): 
 

Joinder Party’s Aggregate [Claims/Interests] 

_________ 
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Exhibit D to Restructuring Support Agreement:  Filing Entities 

KE 49550739.20 

EXHIBIT D 

Filing Entities 

 
1. Armstrong Energy, Inc. 

2. Armstrong Air, LLC 

3. Armstrong Coal Company, Inc. 

4. Armstrong Coal Sales, LLC 

5. Armstrong Energy Holdings, Inc. 

6. Armstrong Logistics Services, LLC 

7. Thoroughfare Mining, LLC 

8. Western Diamond LLC 

9. Western Land Company, LLC 
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Exhibit E to Restructuring Support Agreement:  First Day Pleadings 
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EXHIBIT E 

First Day Pleadings 

1. Cash Collateral  

2. Cash Management 

3. Coal Sale Contracts 

4. Contract Rejection  

5. Creditor Matrix 

6. Customer Obligations 

7. Expedited Hearing 

8. Insurance 

9. Interim Compensation 

10. Joint Administration 

11. Lienholders (“503(b)(9)”) 

12. NOL and Related Procedures 

13. Ordinary Course Professionals 

14. Page Limits 

15. Schedule of Financial Affairs 

16. Surety Bonds 

17. Taxes 

18. Utilities  

19. Wages 

20. Any other motion or pleading that the Obligors intend to file at substantially the same time as 
the commencement of the Chapter 11 Cases or that the Supporting Holders deem, with the 
consultation of the Obligors, is reasonably necessary or desirable to file in the Bankruptcy 
Court shortly after the commencement of the Chapter 11 Cases. 
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FIRST AMENDMENT TO THE RESTRUCTURING SUPPORT AGREEMENT 

This FIRST AMENDMENT TO THE RESTRUCTURING SUPPORT AGREEMENT 
(including any exhibit attached hereto, this “Amendment”) is made and entered into as of 
November 1, 2017, by and among:   

(i) Armstrong Energy, Inc., a corporation organized under the laws of Delaware 
(the “Company”), Armstrong Air, LLC; Armstrong Coal Company, Inc.; Armstrong Coal Sales, 
LLC; Armstrong Energy Holdings, Inc.; Armstrong Logistics Services, LLC; Thoroughfare 
Mining, LLC; Western Diamond LLC; Western Land Company, LLC (collectively, the 
“Guarantors” and together with the Company, the “Obligors”);  

(ii) the undersigned beneficial holders or investment managers or advisors for such 
beneficial holders (the “Supporting Holders”) of the Company’s 11.75% Senior Secured Notes 
due 2019 (the “Notes”);  

(iii) Knight Hawk Holdings, LLC (“Knight Hawk”);  

(iv) Rhino Resource Partners Holdings LLC (“RRH”); 

(iv) Thoroughbred Resources, L.P., for itself and on behalf of its Affiliates and 
subsidiaries (collectively, “Thoroughbred” and together with the Supporting Holders, Knight 
Hawk, and RRH, the “Consenting Stakeholders” and each individually a “Consenting 
Stakeholder”). 

 This Amendment collectively refers to the Obligors and the Consenting Stakeholders as 
the “Parties” and each individually as a “Party.” 

This Amendment amends that certain Restructuring Support Agreement, dated as of 
October 5, 2017, by and among the Obligors and the Consenting Stakeholders 
(the “Restructuring Support Agreement”).1 

RECITALS 

WHEREAS, the Obligors and the Consenting Stakeholders desire to amend the 
Restructuring Support Agreement; 

WHEREAS, Section 14 of the Restructuring Support Agreement permits modifications, 
amendments, or supplements to the Restructuring Support Agreement with the consent of the 
Obligors and the Consenting Stakeholders; and 

NOW, THEREFORE, in consideration of the covenants and agreements contained 
herein, and for other valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, each Party, intending to be legally bound hereby, agrees to amend the 
Restructuring Support Agreement as follows: 
                                                 
1 Capitalized terms used but not otherwise defined herein have the meanings ascribed to such terms in the Restructuring 

Support Agreement. 
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AMENDMENT 

1. Amendment to the Term Sheets.  The Term Sheets attached to the Restructuring 
Support Agreement are amended to include, and shall be deemed to incorporate, the terms of the 
revised Plan and Transaction Agreement, attached hereto as Exhibit A and Exhibit B, 
respectively.  To the extent of any conflicts between the Term Sheets and the Plan and the 
Transaction Agreement, the terms of the Plan and the Transaction Agreement shall control. 

2. Amendment to the Restructuring Support Agreement.  The Plan attached hereto as 
Exhibit A shall be deemed to be the “Plan” under the Restructuring Support Agreement.  
The Transaction Agreement attached hereto as Exhibit B shall be deemed to be the “Asset 
Purchase Agreement” under the Restructuring Support Agreement. 

3. Amendment of Milestone.  The third milestone set forth in the Plan Term Sheet is 
hereby amended by deleting such section and replacing such section in its entirety with the 
following:  

By no later than thirty-one (31) days following the Petition Date, the Bankruptcy 
Court shall have entered an order in form and substance acceptable to the 
Required Supporting Holders approving the bid protections materially consistent 
with those set forth in the Bidding Protections Motion or bid protections 
otherwise acceptable to the Required Supporting Holders. 

4. Ratification.  Except as specifically provided for in this Amendment (including 
the Plan and the Transaction Agreement), no changes, amendments, or other modifications have 
been made on or prior to the date hereof or are being made to the terms of the Restructuring 
Support Agreement or the rights and obligations of the parties thereunder, all of which such 
terms are hereby ratified and confirmed and remain in full force and effect.  Notwithstanding the 
effective date of this Amendment, this Amendment constitutes a valid amendment to the 
Restructuring Support Agreement in accordance with its terms. 

5. Effect of Amendment.  This Amendment shall be effective on the date hereof.  
Following the effective date of this Amendment, whenever the Restructuring Support Agreement 
is referred to in any agreements, documents, and instruments, such reference shall be deemed to 
be to the Restructuring Support Agreement as amended by this Amendment. 

6. Waiver of Certain Termination Rights.  The amendment to the Restructuring 
Support Agreement as set forth in this Amendment is being effectuated in accordance with the 
Restructuring Support Agreement, and, therefore, shall not constitute a termination event 
thereunder or otherwise constitute a breach by any of the Obligors or the Consenting 
Stakeholders under the Restructuring Support Agreement. 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 95 of 247



 

3 

   
KE 50041641.1 

7. Governing Law.  THIS AMENDMENT IS TO BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK 
APPLICABLE TO CONTRACTS MADE AND TO BE PERFORMED IN SUCH STATE, 
WITHOUT GIVING EFFECT TO THE CONFLICT OF LAWS PRINCIPLES THEREOF.   

8. Counterparts.  This Amendment may be signed in one or more counterparts 
(including by means of facsimile or PDF signature pages), each of which need not contain the 
signature of all Parties hereto, and all of such counterparts taken together shall constitute a single 
agreement. 

IN WITNESS WHEREOF, the Parties have executed this Amendment on the day and 
year first above written. 
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Signature Page of Thoroughbred to First Amendment to the Restructuring Support Agreement 

 

Thoroughbred’s Signature Page to  
First Amendment to the Restructuring Support Agreement 

 

THOROUGHBRED HOLDINGS GP, LLC, as sole 
General Partner of THOROUGHBRED RESOURCES, 
L.P., for itself and on behalf of its Affiliates and 
subsidiaries 

By:    
Name:  Charles R. Wesley 
Title:  President
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RRH’s Signature Page to  
the First Amendment to the Restructuring Support Agreement 

RHINO RESOURCE PARTNERS HOLDINGS LLC 

By: /s/ Bryan R. Lawrence 
Name: Bryan R. Lawrence 
Title: Authorized Person 
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Bondholder Signature Pages Redacted 
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EXHIBIT A 
 

Plan 
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FILING VERSION 
 

 
Error! Unknown document property name. 

IN THE UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
 )  
In re: ) Case No. 17-47541-659 
 ) CHAPTER 11 
ARMSTRONG ENERGY, INC., et al.,1 )  
 ) Joint Administration Requested 
 )  
   Debtors. )  
 )  
 

 
DEBTORS’ JOINT CHAPTER 11 PLAN 

 
 
James H.M. Sprayregen, P.C.  Richard W. Engel, Jr. (MO 34641) 
Ross M. Kwasteniet, P.C. (pro hac vice admission pending) Erin M. Edelman (MO 67374) 
William A. Guerrieri (pro hac vice admission pending) John G. Willard (MO 67049) 
Travis M. Bayer (pro hac vice admission pending) ARMSTRONG TEASDALE LLP 
KIRKLAND & ELLIS LLP 7700 Forsyth Boulevard, Suite 1800 
KIRKLAND & ELLIS INTERNATIONAL LLP St. Louis, Missouri 63105 
300 North LaSalle Telephone: (314) 621-5070 
Chicago, Illinois 60654 Facsimile:   (314) 621-2239 
Telephone: (312) 862-2000  
Facsimile: (312) 862-2200  

  
- and -  

  
Jonathan S. Henes, P.C.  
KIRKLAND & ELLIS LLP  
KIRKLAND & ELLIS INTERNATIONAL LLP  
601 Lexington Avenue  
New York, New York 10022  
Telephone: (212) 446-4800  
Facsimile: (212) 446-4900  
Email:  jonathan.henes@kirkland.com  
  
Co-Counsel for the Debtors and Debtors in Possession  

                                                           
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, 

include:  Armstrong Energy, Inc. (4058); Armstrong Air, LLC (2017); Armstrong Coal Company, Inc. (0349); Armstrong 
Coal Sales, LLC (8643); Armstrong Energy Holdings, Inc. (5664); Armstrong Logistics Services, LLC (0392); 
Thoroughfare Mining, LLC (7890); Western Diamond LLC (9356); Western Land Company, LLC (9821).  The location of 
the Debtors’ service address is:  7733 Forsyth Boulevard, Suite 1625, St. Louis, Missouri 63105. 
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Armstrong Energy, Inc., along with its debtor affiliates, as debtors and debtors in possession, propose the 
following joint plan pursuant to chapter 11 of title 11 of the United States Code.  Capitalized terms used herein and 
not otherwise defined shall have the meanings ascribed to such terms in Article I.A hereof. 

The Plan is supported by the Debtors’ three primary stakeholders: the Supporting Senior Noteholders, 
Thoroughbred Resources, L.P., for itself and on behalf of its Affiliates and subsidiaries, and Rhino Resource 
Partners Holdings LLC.  The Plan also has the support of Knight Hawk Holdings, LLC, a contemplated investor in 
NewCo for purposes of consummating the sale and related transactions contemplated by the Transaction Agreement 
and the Restructuring Support Agreement and as further provided for herein.  The Plan, if consummated, will 
effectuate the terms of the Sale Transaction as well as facilitate a wind-down and liquidation of the Debtors’ 
remaining operations and assets. 

The Debtors have requested consolidation for procedural purposes only for the Chapter 11 Cases.  Holders 
of Claims and Interests may refer to the Disclosure Statement for a discussion of the Debtors’ history, businesses, 
results of operations, historical financial information, and a summary and analysis of the Plan and certain related 
matters.  Each of the Debtors is a proponent of the Plan within the meaning of section 1129 of the Bankruptcy Code.  

ARTICLE I 
DEFINED TERMS, RULES OF INTERPRETATION, 

COMPUTATION OF TIME, AND GOVERNING LAW 

A. Defined Terms. 

As used in this Plan, capitalized terms have the meanings and effect as set forth below. 

1. “Adequate Protection Claims” has the meaning assigned to such term in the Cash Collateral Order. 

2. “Administrative Claim” means a Claim for costs and expenses of administration of the Debtors’ 
Estates pursuant to sections 503(b), 507(a)(2), 507(b), or 1114(e)(2) of the Bankruptcy Code, including:  (a) the 
actual and necessary costs and expenses incurred after the Petition Date and through the Effective Date of preserving 
the Estates and operating the businesses of the Debtors; (b) Allowed Professional Fee Claims; and (c) all Allowed 
requests for compensation or expense reimbursement for making a substantial contribution in the Chapter 11 Cases 
pursuant to sections 503(b)(3), (4), and (5) of the Bankruptcy Code.  Notwithstanding anything to the contrary 
herein, any NewCo Cure Costs or Debtor Cure Costs with respect to any Executory Contracts or Unexpired Leases 
that are assumed by the Debtors and assigned to NewCo pursuant to the Plan and the Transaction Agreement shall 
not constitute Administrative Claims for any purpose under the Plan. 

3. “Administrative Claims Bar Date” means the first Business Day that is 30 days following the 
Effective Date, except as specifically set forth in the Plan or a Final Order, including the Bar Date Order. 

4. “Affiliate” has the meaning set forth in section 101(2) of the Bankruptcy Code.  

5. “Allowed” means with reference to any Claim (a) any Claim that has been listed on the Schedules 
as liquidated in amount and not Disputed or contingent and for which (i) no contrary Proof of Claim has been Filed, 
(ii) no objection to allowance, request for estimation, or other challenge has been interposed, and (iii) no motion to 
deem the Schedules amended has been Filed, (b)(1) any Proof of Claim that is timely Filed by the applicable Claims 
Bar Date, as to which no litigation (whether stayed or unstayed) is pending and to which no objection or other 
challenge has been or is interposed in accordance with the Plan or such other applicable period of limitation fixed by 
the Bankruptcy Code, the Bankruptcy Rules, the Bankruptcy Local Rules, or the Bankruptcy Court, if any, and 
(2) any Claim that is not subject to any applicable Claims Bar Date, as to which no objection or other challenge has 
been or is interposed in accordance with the Plan or such other applicable period of limitation fixed by the 
Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy Court, if any, (c) any Claim expressly allowed by a 
Final Order or under the Plan, (d) any Claim that is compromised, settled, or otherwise resolved pursuant to the 
authority granted to the Debtors pursuant to a Final Order or under the Plan, (e) any Claim arising from the recovery 
of property in accordance with sections 550 and 553 of the Bankruptcy Code and Allowed in accordance with 
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section 502(h) of the Bankruptcy Code (unless such Claim is otherwise Disputed), and/or (f) any Claim allowed by 
stipulation approved by the Bankruptcy Court.  Notwithstanding anything to the contrary herein and to the 
maximum extent provided by applicable law, no Claim of any Entity subject to section 502(d) of the Bankruptcy 
Code shall be deemed Allowed unless and until such Entity pays in full the amount that it owes such Debtor, as 
applicable.  Except as otherwise provided in the Plan, for purposes of determining the amount of an “Allowed 
Claim,” there shall be deducted therefrom an amount equal to the amount of any Claim that the Debtors may hold 
against the Holder thereof, to the extent such Claim may be offset pursuant to applicable non-bankruptcy law or 
subject to recoupment.  Claims allowed solely for the purpose of voting to accept or reject the Plan pursuant to an 
order of the Bankruptcy Court shall not constitute “Allowed Claims” under the Plan unless otherwise specified in 
the Plan or by order of the Bankruptcy Court.  For any purpose under the Plan, unless specifically provided for in the 
Plan, a Claim that has been Allowed shall not include amounts constituting interest, penalties, or late charges arising 
from or relating to the period from and after the Petition Date.  Any Claim that has been or is hereafter listed in the 
Schedules as disputed, contingent, or unliquidated for which no Proof of Claim or Interest has been timely Filed and 
which is not included in subsections (a)-(f) herein, is not considered an Allowed Claim and shall be expunged 
without further action by the Debtors and without any further notice to or action, order, or approval of the 
Bankruptcy Court. 

6. “Armstrong” means Armstrong Energy, Inc. 

7. “Assumed Liabilities” shall have the meaning set forth in the Transaction Agreement. 

8. “Avoidance Actions” means any and all actual or potential claims and causes of action to avoid a 
transfer of property or an obligation incurred by the Debtors pursuant to any applicable section of the Bankruptcy 
Code, including sections 502, 510, 542, 544, 545, 547–553, and 724(a) of the Bankruptcy Code or under similar or 
related state or federal statutes and common law, including fraudulent transfer laws.  

9. “Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101–1532. 

10. “Bankruptcy Court” means the United States Bankruptcy Court for the Eastern District of 
Missouri having jurisdiction over the Chapter 11 Cases and, to the extent of the withdrawal of any reference under 
28 U.S.C. § 157, pursuant to section 151 of the Judicial Code, the United States District Court for the Eastern 
District of Missouri. 

11. “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure promulgated under section 
2075 of the Judicial Code and the general, local, and chamber rules of the Bankruptcy Court. 

12. “Business Day” means any day, other than a Saturday, Sunday, or “legal holiday” (as defined in 
Bankruptcy Rule 9006(a)). 

13. “Cash” means the legal tender of the United States or the equivalent thereof. 

14. “Cash Collateral Motion” means the motion seeking approval of the Cash Collateral Order by the 
Bankruptcy Court, which shall be in form and substance reasonably acceptable to the Required Supporting Senior 
Noteholders. 

15. “Cash Collateral Order” means any order entered in the Chapter 11 Cases authorizing the 
consensual use of cash collateral (whether interim or final), which shall be in form and substance acceptable to the 
Required Supporting Senior Noteholders. 

16. “Cash Consideration” means any proceeds paid or payable in Cash by NewCo to the Debtors in 
connection with the Sale Transaction (other than NewCo Cure Costs); provided that, for the avoidance of doubt, 
Cash Consideration includes any Cash or Cash equivalents returned (whether before or after the Effective Date) to 
the Debtors or their Estates, including, but not limited to, (a) the return of any deposits of Cash or Cash equivalents 
and (b) the release of Cash or Cash equivalents used to collateralize any of the Debtors’ surety bonds or insurance 
policies or any of the Debtors’ coal sale or coal supply agreements or other similar contracts or utility contracts. 
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17. “Causes of Action” means, subject to the releases, exculpations, and injunctions set forth in the 
Plan, any claim, cause of action (including any Avoidance Action), controversy, right of setoff, cross claim, 
counterclaim, or recoupment and any claim on contracts or for breaches of duties imposed by law or in equity, 
demand, right, action, Lien, indemnity, guaranty, suit, obligation, liability, damage, judgment, account, defense, 
power, privilege, license, and franchise of any kind or character whatsoever, known, unknown, fixed or contingent, 
matured or unmatured, suspected or unsuspected, liquidated or unliquidated, disputed or undisputed, secured or 
unsecured, assertable directly or derivatively, whether arising before, on, or after the Petition Date, in contract or in 
tort, in law or in equity, or pursuant to any other theory of law, which was not conveyed to NewCo in connection 
with the Sale Transaction and which was property of the Debtors or in which the Debtors held rights as of the 
Effective Date. 

18. “Certificate” means any instrument evidencing a Claim or Interest. 

19. “Chapter 11 Cases” means (a) when used with reference to a particular Debtor, the chapter 11 case 
pending for that Debtor under chapter 11 of the Bankruptcy Code in the Bankruptcy Court and (b) when used with 
reference to all Debtors, the procedurally consolidated chapter 11 cases pending for the Debtors in the Bankruptcy 
Court. 

20. “Claim” means any “claim” (as defined in section 101(5) of the Bankruptcy Code) against a 
Debtor. 

21. “Claims Bar Date” means the bar date by which a Proof of Claim must be or must have been 
Filed, as established by (a) a Final Order of the Bankruptcy Court, including the Claims Bar Date Order, or 
(b) pursuant to the Plan. 

22. “Claims Bar Date Order” means the Order Establishing Bar Dates For Filing Proofs Of Claim 
And Approving Form And Manner Of Notice Thereof. 

23. “Claims Objection Bar Date” means, for each Claim, the later of (a) 365 days after the Effective 
Date and (b) such other period of limitation as may be specifically fixed by an order of the Bankruptcy Court for 
objecting to such Claims, as the same may be modified or extended from time to time by the Bankruptcy Court or on 
motion of a party in interest approved by the Bankruptcy Court. 

24. “Claims Register” means the official register of Claims maintained by the Clerk of the Bankruptcy 
Court. 

25. “Class” means a category of Holders of Claims or Interests as set forth in Article III of the Plan in 
accordance with section 1122(a) of the Bankruptcy Code. 

26. “Collateral” means any property or interest in property of the estate of any Debtor subject to a lien, 
charge, or other encumbrance to secure the payment or performance of a Claim, which lien, charge, or other 
encumbrance is not subject to a Final Order ordering the remedy of avoidance on any such lien, charge, or other 
encumbrance under the Bankruptcy Code. 

27. “Committee” means the official committee of unsecured creditors appointed in the Chapter 11 
Cases pursuant to section 1102(a) of the Bankruptcy Code, if any. 

28. “Confirmation” means the entry of the Confirmation and Sale Order on the docket of the Chapter 
11 Cases. 

29. “Confirmation Date” means the date upon which the Bankruptcy Court enters the Confirmation 
and Sale Order. 

30. “Confirmation Hearing” means the hearing held by the Bankruptcy Court to consider entry of a 
Confirmation and Sale Order pursuant to section 1129 of the Bankruptcy Code. 
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31. “Confirmation Hearing Date” means the date on which the Confirmation Hearing commences. 

32. “Confirmation and Sale Order” means the order approving, among other things, the Transaction 
Agreement and the Sale Transaction, and confirming the Plan pursuant to section 1129 of the Bankruptcy Code, 
which shall be reasonably acceptable in form and substance to (a) the Required Supporting Senior Noteholders, (b) 
with respect to those provisions involving the Royalty Agreements, to Thoroughbred, and (c) with respect to those 
provisions involving the Sale Transaction, to Knight Hawk. 

33. “Consummation” means the occurrence of the Effective Date of the Plan. 

34. “Contribution” shall have the meaning set forth in the Transaction Agreement. 

35. “Cure Costs” means all amounts (or such lesser amount as may be agreed upon by the parties 
under an Executory Contract or Unexpired Lease) required to cure any monetary defaults and other obligations 
required to cure any non-monetary defaults (the performance required to cure such non-monetary defaults and the 
timing of such performance will be described in reasonable detail in a notice of proposed assumption and 
assignment) under any Executory Contract or Unexpired Lease that is to be assumed or assumed and assigned by the 
Debtors pursuant to sections 365 or 1123 of the Bankruptcy Code. 

36. “Cure Notice” means any notice that sets forth the proposed Cure Costs under any Executory 
Contract or Unexpired Lease at the time such contract or lease is assumed or assumed and assigned by the Debtors 
under the Plan pursuant to sections 365 and 1123 of the Bankruptcy Code, as applicable, which notice shall include 
procedures for objecting to proposed assumptions or assumptions and assignments of Executory Contracts and 
Unexpired Leases, Cure Costs to be paid in connection therewith, and procedures for resolution by the Bankruptcy 
Court of any related disputes. 

37. “D&O Policies” means all insurance policies (including any “tail policy”) of any of the Debtors 
for directors, members, trustees, officers, and managers’ liability. 

38. “Debtor Cure Costs” means any and all Cure Costs payable with funds provided by the Debtors 
pursuant to the terms and conditions of the Transaction Agreement whether directly or through NewCo. 

39. “Debtors” means, collectively:  (a) Armstrong; (b) Armstrong Air, LLC; (c) Armstrong Coal 
Company, Inc.; (d) Armstrong Coal Sales, LLC; (e) Armstrong Energy Holdings, Inc.; (f) Armstrong Logistics 
Services, LLC; (g) Thoroughfare Mining, LLC; (h) Western Diamond LLC; and (i) Western Land Company, LLC. 

40. “Definitive Documents” means the Restructuring Support Agreement, the Cash Collateral Motion, 
the Cash Collateral Order, the Disclosure Statement, the Expense Reimbursement Motion, the Expense 
Reimbursement Order, the Plan, the Confirmation and Sale Order, the HoldCo/NewCo Documentation, the 
Transaction Agreement, and the various agreements and other documentation formalizing the Plan. 

41. “Disclosure Statement” means the Disclosure Statement for the Debtors’ Joint Chapter 11 Plan, 
including all exhibits and schedules thereto, as approved by the Bankruptcy Court pursuant to section 1125 of the 
Bankruptcy Code [Docket No. [●]], as amended, supplemented, or otherwise modified from time to time, including 
all exhibits and schedules thereto, as approved by the Bankruptcy Court pursuant to section 1125 of the Bankruptcy 
Code, and which shall be reasonably acceptable to the Required Supporting Senior Noteholders. 

42. “Disclosure Statement Order” means the order of the Bankruptcy Court approving the adequacy of 
the Disclosure Statement and certain procedures for solicitation of votes on the Plan and granting related relief, 
which shall be reasonably acceptable to the Required Supporting Senior Noteholders.  

43. “Distribution Record Date” means the date for determining which Holders of Allowed Claims or 
Interests, other than Holders of Claims or Interests related to securities, are eligible to receive distributions 
hereunder, which shall be (a) the Confirmation Date or (b) such other date as designated in a Bankruptcy Court 
order.  The Distribution Record Date for Holders of Allowed Claims related to securities shall be a date selected by 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 111 of 247



 

5 

the Debtors to be on or before the Effective Date.  Distributions to Holders of Claims or Interests related to 
securities shall be made to such Holders in exchange for such securities, which, subject to the terms and conditions 
of this Plan, shall be deemed cancelled as of the Effective Date. 

44. “Distribution Reserve Accounts” means the Priority Claims Reserve, the Undeliverable 
Distribution Reserve, the Wind-Down Reserve, the Other Secured Claims Reserve, and the GUC Reserve 
established pursuant to this Plan. 

45. “Disputed” means, with respect to any Claim or Interest, any Claim or Interest that is not yet 
Allowed.  For the avoidance of doubt, a Disputed Claim or Interest shall not include any Claim or Interest that has 
been disallowed under the Plan or by Final Order. 

46.  “Effective Date” means, with respect to the Plan, the date that is a Business Day selected by the 
Debtors and acceptable to the Required Supporting Senior Noteholders and Knight Hawk on or after the 
Confirmation Date on which:  (a) no stay of the Confirmation and Sale Order is in effect; and (b) all conditions 
precedent specified in Article XI.A of the Plan have been satisfied (or shall be satisfied simultaneously therewith) or 
waived (in accordance with the Plan).  Any action to be taken on the Effective Date may be taken on or as soon as 
reasonably practicable after the Effective Date. 

47. “Entity” shall have the meaning set forth in section 101(15) of the Bankruptcy Code. 

48. “Estate” means, as to each Debtor, the estate created for each Debtor on the Petition Date pursuant 
to sections 301 and 541 of the Bankruptcy Code. 

49. “Excluded Assets” shall have the meaning set forth in the Transaction Agreement.  

50. “Executory Contract” means a contract to which a Debtor is a party that is subject to assumption, 
assumption and assignment, or rejection under sections 365 or 1123 of the Bankruptcy Code. 

51. “Expense Reimbursement Motion” means the motion filed with the Bankruptcy Court seeking 
approval of the Expense Reimbursement Order, which shall be in form and substance reasonably acceptable to the 
Required Supporting Senior Noteholders and Knight Hawk. 

52. “Expense Reimbursement Order” means an order by the Bankruptcy Court approving Expense 
Reimbursement relating to the Sale Transaction, which shall be in form and substance acceptable to the Required 
Supporting Senior Noteholders and Knight Hawk. 

53. “Federal Judgment Rate” means the federal judgment rate in effect as of the Effective Date. 

54. “File,” “Filed,” or “Filing” means file, filed, or filing in the Chapter 11 Cases with the Bankruptcy 
Court or, with respect to the filing of a Proof of Claim or Proof of Interest, the Notice and Solicitation Agent. 

55. “Final Order” means an order or judgment of the Bankruptcy Court (or any other court of 
competent jurisdiction) entered by the Clerk of the Court (or the clerk of such other court) on the docket in the 
Chapter 11 Cases (or the docket of such other court), which has not been reversed, stayed, modified, amended, or 
vacated, and as to which (a) the time to appeal, petition for certiorari, or move for a new trial, stay, reargument, or 
rehearing has expired and as to which no appeal, petition for certiorari, or motion for new trial, stay, reargument, or 
rehearing shall be pending or (b) if an appeal, writ of certiorari, new trial, stay, reargument, or rehearing thereof has 
been sought, such order or judgment of the Bankruptcy Court (or other court of competent jurisdiction) shall have 
been affirmed by the highest court to which such order was appealed, or certiorari shall have been denied, or a new 
trial, stay, reargument, or rehearing shall have been denied or resulted in no modification of such order, and the time 
to take any further appeal, petition for certiorari, or move for a new trial, stay, reargument, or rehearing shall have 
expired, as a result of which such order shall have become final in accordance with rule 8002 of the Bankruptcy 
Rules; provided that the possibility that a motion under rule 60 of the Federal Rules of Civil Procedure, or any 
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analogous rule under the Bankruptcy Rules, may be filed relating to such order, shall not cause an order not to be a 
Final Order. 

56. “General Account” means a general account:  (a) into which shall be deposited revenues and 
proceeds of all assets of the Debtors and Cash in an amount in excess of the amount required to adequately maintain 
the Distribution Reserve Accounts as described in Article VIII.H (provided that the General Account shall not 
include funds required to be deposited into the Distribution Reserve Accounts); (b) from which shall be made 
payments to any Distribution Reserve Account (other than GUC Reserve) in an amount sufficient to adequately 
maintain such Distribution Reserve Account as described in Article VIII.H; and (c) from which payments shall be 
made according to the priority set forth in Article VIII.G. 

57. “General Unsecured Claim” means any Claim that is not paid in full during the Chapter 11 Cases 
and is not:  (a) an Other Secured Claim; (b) a Senior Notes Secured Claim; (c) an Administrative Claim; (d) a 
Priority Tax Claim; (e) an Other Priority Claim; (f) an Intercompany Claim; (g) a Professional Fee Claim; or (h) a 
Section 510(b) Claim; provided that, for the avoidance of doubt, General Unsecured Claims shall include the Senior 
Notes Deficiency Claims. 

58. “Governmental Unit” shall have the meaning set forth in section 101(27) of the Bankruptcy Code. 

59. “GUC Distribution Proceeds” means that portion of (a) the Remaining Collateral Proceeds, if any, 
available for distribution to the Holders of Allowed General Unsecured Claims as provided in Article VIII.G, (b) the 
Remaining Available Assets Proceeds, if any, available for distribution to the Holders of Allowed General 
Unsecured Claims as provided in Article VIII.G, and (c) any funds in the General Account, to the extent any such 
funds are available for distribution to the Holders of Allowed General Unsecured Claims as provided in Article 
VIII.G, in each case to be distributed by the Plan Administrator in accordance with Article VIII.G hereof. 

60. “GUC Reserve” means a separate, segregated account to be established and maintained by the 
Plan Administrator and funded with the GUC Distribution Proceeds pursuant to Article VIII.F hereof. 

61. “HoldCo” means a Delaware limited liability company to be formed by Armstrong, as further 
described in Article IV.B. 

62. “HoldCo/NewCo Documentation” means any and all documentation, filings, forms, and other 
administrative or ministerial actions relating thereto, that are reasonably necessary or desirable with respect to the 
formation of HoldCo or NewCo and to effectuate the Sale Transaction, including the Operating Agreement, which 
HoldCo/NewCo Documentation shall be in form and substance acceptable to the Required Supporting Senior 
Noteholders and Knight Hawk. 

63. “HoldCo Common Equity” means the common equity interests of HoldCo to be authorized 
pursuant to the Operating Agreement. 

64. “HoldCo Equity” means the HoldCo Common Equity and the HoldCo Preferred Equity. 

65. “HoldCo Preferred Equity” means the preferred equity interests of HoldCo to be authorized 
pursuant to the Operating Agreement. 

66. “Holder” means any Entity holding a Claim or an Interest. 

67. “Impaired” means, with respect to a Class of Claims or Interests, a Class of Claims or Interests 
that is not Unimpaired. 

68. “Initial Distribution Date” means the date on which the Debtors or the Plan Administrator make 
initial distributions to Holders of Allowed Claims pursuant to the Plan. 

69. “Intercompany Claim” means any Claim against a Debtor held by another Debtor. 
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70. “Intercompany Interest” means an Interest in any Debtor other than Armstrong; provided that, for 
the avoidance of doubt, any Interest held by a Debtor in HoldCo or NewCo shall not constitute an Intercompany 
Interest. 

71. “Interest” means any interest, equity, or share in the Debtors, including all options, warrants, or 
other rights to obtain such an interest or share in such Debtor, whether or not certificated, transferable, preferred, 
common, voting, or denominated “stock” or a similar security, including any Claim subject to subordination under 
section 510(b) of the Bankruptcy Code arising therefrom. 

72. “Interim Compensation Order” means the Order Establishing Procedures for Interim 
Compensation and Reimbursement of Expenses for Professionals. 

73. “Judicial Code” means title 28 of the United States Code, 28 U.S.C. §§ 1–4001. 

74. “Knight Hawk” means Knight Hawk Holdings, LLC. 

75. “Lien” shall have the meaning set forth in section 101(37) of the Bankruptcy Code. 

76. “NewCo” means one or more a Delaware limited liability companies to be formed by Armstrong, 
as further described in Article IV.B. 

77. “NewCo Cure Costs” means any and all Cure Costs payable by NewCo with funds provided by 
Knight Hawk pursuant to the Transaction Agreement and does not include any Debtor Cure Costs. 

78. “Noteholder Equity Issuance Consideration” shall have the meaning set forth in the Transaction 
Agreement.  

79. “Notice and Solicitation Agent” means Donlin, Recano & Company, Inc., in its capacity as such. 

80. “Operating Agreement” means the initial limited liability company operating agreement for 
HoldCo, as the same shall be amended and restated as of the Effective Date, in a form consistent with the term sheet 
dated as of the date of the Transaction Agreement (or as otherwise agreed) between Knight Hawk and the Required 
Supporting Senior Noteholders or otherwise mutually acceptable to Knight Hawk and the Required Supporting 
Senior Noteholders as contemplated in the Transaction Agreement. 

81. “Ordinary Course Professional” means an Entity (other than a Professional) retained and 
compensated by the Debtors in accordance with the Ordinary Course Professionals Order. 

82. “Ordinary Course Professionals Order” means the Order Authorizing the Debtors to Retain and 
Compensate Professionals Utilized in the Ordinary Course of Business. 

83. “Other Priority Claim” means any Claim against any Debtor entitled to priority in right of 
payment under section 507 of the Bankruptcy Code, other than an Administrative Claim, a Priority Tax Claim, a 
Senior Notes Claim, or a Professional Fee Claim. 

84. “Other Secured Claim” means any Secured Claim against any of the Debtors which was senior in 
priority to or pari passu with any Senior Notes Secured Claims (in each case as of the Petition Date), other than an 
Allowed Senior Notes Secured Claim or an Adequate Protection Claim. 

85. “Other Secured Claims Reserve” means the account to be established and maintained by the 
Plan Administrator and funded with the Other Secured Claims Reserve Amount pursuant to Article VIII.E. 

86. “Other Secured Claims Reserve Amount” means Cash in an amount to be determined by the 
Debtors, in consultation with the Required Supporting Senior Noteholders, which amount shall be funded by the 
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Debtors and used by the Plan Administrator for the payment of Allowed Other Secured Claims to the extent that 
such Other Secured Claims have not been satisfied pursuant to Article III.B.2 on or before the Effective Date. 

87. “Permitted Encumbrance” shall have the meaning set forth in the Transaction Agreement. 

88. “Petition Date” means November 1, 2017. 

89. “Plan” means this Debtors’ Joint Chapter 11 Plan, including the Plan Supplement which is 
incorporated herein by reference and made part of this Plan as if set forth herein, as each may be modified, 
supplemented, or waived from time to time in accordance with the respective terms thereof, which shall be in form 
and substance reasonably acceptable to the Required Supporting Senior Noteholders, Knight Hawk and, with respect 
to those provisions of the Plan that involve the Royalty Agreements, to Thoroughbred. 

90. “Plan Administrator” means the Debtors’ chief restructuring officer, or such other Person to be 
agreed upon before the Confirmation Hearing by the Debtors, the Required Supporting Senior Noteholders, and the 
Committee, if any. 

91. “Plan Supplement” means the compilation of documents and forms of documents, schedules, and 
exhibits to the Plan, as amended, supplemented, or otherwise modified from time to time in accordance with the 
terms hereof, each of which shall be in form and substance reasonably acceptable to the Required Supporting Senior 
Noteholders, Knight Hawk and, with respect to those documents that involve the Royalty Agreements, to 
Thoroughbred, substantially final forms of which shall be filed at least 14 days prior to the Voting Deadline, 
including:  (a) the Schedule of Assumed Executory Contracts and Unexpired Leases; (b) the identity of the Plan 
Administrator and the compensation of the Plan Administrator; (c) the Retained Causes of Action; (d) the amounts 
of the Distribution Reserve Accounts; (e) the Wind-Down Budget; and (f) the HoldCo/NewCo Documentation. 

92. “Post-Effective Date Debtor” means reorganized Armstrong Air, LLC. 

93. “Post-Effective Date Debtor Assets” means: (a) the Remaining Collateral and the Remaining 
Collateral Proceeds; (b) the Remaining Available Assets; (c) the Remaining Available Assets Proceeds; and (d) the 
Distribution Reserve Accounts.  For the avoidance of doubt, the Post-Effective Date Debtor Assets shall not include: 
(w) the Transferred Assets; (x) any claims or Causes of Action released pursuant to the Plan; or (y) the Professional 
Fee Escrow. 

94. “Priority Claims” means, collectively the: (a) Priority Tax Claims; and (b) Other Priority Claims. 

95. “Priority Claims Reserve” means the account to be established and maintained by the Plan 
Administrator and funded with the Priority Claims Reserve Amount pursuant to Article VIII.C hereof. 

96. “Priority Claims Reserve Amount” means Cash in an amount to be determined by the Debtors, in 
consultation with the Required Supporting Senior Noteholders, which amount shall be funded by the Debtors and 
used by the Plan Administrator for the full payment in Cash of Allowed Priority Claims and Allowed Administrative 
Claims payable pursuant to Article II.A to the extent that such Priority Claims and Administrative Claims have not 
been paid in full on or before the Effective Date. 

97. “Priority Tax Claim” means any Claim of a Governmental Unit of the kind specified in 
section 507(a)(8) of the Bankruptcy Code. 

98. “Professional” means an entity employed pursuant to a Bankruptcy Court order in accordance with 
sections 327, 363, or 1103 of the Bankruptcy Code and to be compensated for services rendered before or on the 
Confirmation Date, pursuant to sections 326, 327, 328, 329, 330, 331, or 363 of the Bankruptcy Code.  

99. “Professional Fee Claims” means all Administrative Claims for the compensation of Professionals 
and the reimbursement of expenses incurred by such Professionals through and including the Effective Date to the 
extent such fees and expenses have not been previously paid. 
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100. “Professional Fee Escrow” means an interest-bearing escrow account to hold and maintain an 
amount of Cash equal to the Professional Fee Escrow Amount funded by the Debtors as soon as reasonably 
practicable after the Confirmation Date and no later than the Effective Date solely for the purpose of paying all 
remaining Allowed and unpaid Professional Fee Claims.  Such Cash shall remain subject to the jurisdiction of the 
Bankruptcy Court. 

101. “Professional Fee Escrow Amount” means the aggregate unpaid Professional Fee Claims through 
the Effective Date as estimated in accordance with Article II.B of the Plan. 

102. “Proof of Claim” means a proof of Claim Filed against any of the Debtors in the Chapter 11 
Cases. 

103. “Proof of Interest” means a proof of Interest Filed against any of the Debtors in the Chapter 11 
Cases.  

104. “Reinstated” means, with respect to Claims and Interests, that the Claim or Interest shall be 
rendered Unimpaired in accordance with section 1124 of the Bankruptcy Code. 

105. “Released Party” means collectively, and in each case in its capacity as such: (a) the Debtors and 
the Post-Effective Date Debtor; (b) the Debtors’ current and former officers and directors; (c) the Creditors’ 
Committee; (d) the Supporting Senior Noteholders; (e) RRPH; (f) the Senior Notes Trustee; (g) Knight Hawk; (h) 
Thoroughbred; (i) the parties to the Restructuring Support Agreement; (j) NewCo; (k) HoldCo; and (l) with respect 
to each of the foregoing entities in clauses (a) through (k), such entities’ predecessors, successors and assigns, 
subsidiaries, affiliates, managed accounts or funds, current or former officers, directors, principals, shareholders, 
members, partners, employees, agents, advisory board members, financial advisors, attorneys, accountants, 
investment bankers, consultants, representatives, management companies, fund advisors and other professionals, and 
such entities’ respective heirs, executors, estates, servants, and nominees, in each case, solely in their capacity as 
such. 

106. “Releasing Parties” means collectively, and in each case in its capacity as such:  (a) the Debtors; 
(b) the Supporting Senior Noteholders; (c) RRPH; (d) the Senior Notes Trustee; (e) Knight Hawk; (f) Thoroughbred; 
(g) the parties to the Restructuring Support Agreement (h)  all Holders of Claims; (i) all Holders of Interests; (j) 
NewCo; (k) HoldCo; and (l) with respect to the Debtors, and each of the foregoing Entities in clauses (a) through 
(k), each such Entity’s current and former Affiliates, and each such Entity’s and their current and former Affiliates’ 
current and former directors, managers, officers, principals, members, employees, equity holders (regardless of 
whether such interests are held directly or indirectly), predecessors, successors, assigns, subsidiaries, agents, 
advisory board members, financial advisors, partners, attorneys, accountants, investment bankers, consultants, 
representatives, and other professionals. 

107. “Remaining Adequate Protection Claims” has the meaning assigned to such term in Article 
VIII.G. 

108. “Remaining Available Assets” means all Excluded Assets that are not Remaining Collateral 
including, for the avoidance of doubt:  (a) certain Causes of Action not previously sold, settled, exculpated, or 
released by the Debtors or their Estates (including certain Avoidance Actions); (b) the Debtors’ rights under the 
Transaction Agreement, including all rights of recovery under the Transaction Agreement and any ancillary 
agreements among parties thereto (other than the Cash Consideration); and (c) all other assets of the Debtors or of 
the Estates existing on the Effective Date that are not Remaining Collateral.  For the avoidance of doubt, the 
Remaining Available Assets shall not include: (w) the Transferred Assets; (x) any claims or Causes of Action 
released pursuant to the Plan; or (y) the Professional Fee Escrow. 

109. “Remaining Available Assets Proceeds” means the net Cash proceeds of any Remaining Available 
Assets after payment of all Allowed Administrative Claims and the funding of the Priority Claims Reserve, the 
Other Secured Claims Reserve, the Professional Fee Escrow, and the Wind-Down Reserve, available for distribution 
under Article VIII.G hereof. 
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110. “Remaining Collateral” means the (a) Cash Consideration and (b) all Excluded Assets that 
constitute Senior Noteholder Collateral. 

111. “Remaining Collateral Proceeds” means the net Cash proceeds of any Remaining Collateral after 
payment of all Allowed Administrative Claims and the funding of the Priority Claims Reserve, the Other Secured 
Claims Reserve, the Professional Fee Escrow, and the Wind-Down Reserve, available for distribution under Article 
VIII.G hereof. 

112. “Required Supporting Senior Noteholders” means holders of a majority of the principal amount of 
Senior Notes held by all Supporting Senior Noteholders at any given time. 

113. “Restructuring Support Agreement” means that certain Restructuring Support Agreement dated as 
of October 5, 2017, by and among the Debtors, Knight Hawk, RRPH, Thoroughbred, and the Supporting Senior 
Noteholders, as may be modified, amended, or supplemented from time to time in accordance with the terms 
thereof.  

114. “Restructuring Transactions” means those mergers, amalgamations, consolidations, arrangements, 
continuances, restructurings, transfers, conversions, dispositions, liquidations, dissolutions, or other corporate 
transactions that the Debtors determine, with the consent (not to be unreasonably withheld) of the Required Senior 
Supporting Noteholders and Knight Hawk, to be necessary or desirable to implement the terms of the Definitive 
Documents. 

115. “Retained Causes of Action” means all claims and causes of action of the Debtors identified in the 
Plan Supplement. 

116. “Royalty Agreements” means all existing mineral right agreements between certain of the Debtors 
and Thoroughbred (exclusive of that certain Coal Mining Lease and Sublease, dated as of February 28, 2014, by and 
between Thoroughbred Resources, LLC, as Lessor, and Thoroughfare Mining, LLC, as Lessee), as the same may be 
amended or restated to the extent contemplated by the Transaction Agreement. 

117. “RRPH” means Rhino Resource Partners Holdings LLC. 

118. “Sale Transaction” means the transfer of the Transferred Assets to NewCo and the assumption by 
NewCo of the Assumed Liabilities free and clear of all of all Liens, Claims, charges, and other encumbrances (other 
than the Permitted Encumbrances, in each case, and Assumed Liabilities) pursuant to sections 363(f) and/or 1123 of 
the Bankruptcy Code on the terms and conditions set forth in the Transaction Agreement. 

119. “Schedule of Assumed Executory Contracts and Unexpired Leases” means the schedule of those 
Executory Contracts and Unexpired Leases to be assumed by the Debtors or assumed and assigned by the Debtors to 
NewCo pursuant to the Plan, as set forth in the Plan Supplement, which (with respect to such Executory Contracts 
and Unexpired Leases to be assumed and assigned by the Debtors to NewCo) shall be in form and substance 
reasonably acceptable to the Required Supporting Senior Noteholders and Knight Hawk, subject to amendment by 
the Debtors with the consent of the Required Supporting Senior Noteholders and Knight Hawk (with respect to such 
Executory Contracts and Unexpired Leases to be assumed and assigned by the Debtors to NewCo) from time to time 
in accordance with the Transaction Agreement and this Plan.  For the avoidance of doubt, the Debtors shall assume 
and assign to NewCo, as part of the Sale Transaction, the Executory Contracts and Unexpired Leases that are 
required to be assigned to NewCo pursuant to the Transaction Agreement, including all Royalty Agreements, as 
amended. 

120. “Schedules” means, collectively, the schedules of assets and liabilities, schedules of 
Executory Contracts and Unexpired Leases, and statements of financial affairs to be Filed by the Debtors pursuant to 
section 521 of the Bankruptcy Code. 

121. “Section 510(b) Claims” means any Claim subject to subordination under section 510(b) of the 
Bankruptcy Code. 
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122. “Secured” means, when referring to a Claim, a Claim that is:  (a) secured by a Lien on property in 
which the applicable Estate has an interest, which Lien is valid, perfected, and enforceable pursuant to applicable 
law or by reason of a Bankruptcy Court order, or that is subject to setoff pursuant to section 553 of the Bankruptcy 
Code, to the extent of the value of the creditor’s interest in such Estate’s interest in such property or to the extent of 
the amount subject to setoff, as applicable, as determined pursuant to section 506(a) of the Bankruptcy Code and 
Bankruptcy Rule 3012, as applicable; or (b) Allowed pursuant to the Plan or a Final Order as a Secured Claim. 

123. “Secured Tax Claim” means any Secured Claim that, absent its secured status, would be entitled to 
priority in right of payment under section 507(a)(8) of the Bankruptcy Code (determined irrespective of time 
limitations), including any related Secured Claim for penalties. 

124. “Security” shall have the meaning set forth in section 101(49) of the Bankruptcy Code. 

125. “Senior Noteholders” means the Holders of Senior Notes. 

126. “Senior Noteholder Collateral” means “Collateral,” as such term is defined in the Cash Collateral 
Order. 

127. “Senior Notes” means the 11.75% Senior Secured Notes due 2019. 

128. “Senior Notes Claim” means any Claim derived from or based upon the Senior Notes Indenture, 
which Claims shall be Allowed in an aggregate amount not less than $221,149,347.22, plus all accrued but unpaid 
interest and fees payable in respect thereof. 

129. “Senior Notes Deficiency Claim” means any Senior Notes Claim that is not a Secured Claim. 

130. “Senior Notes Indenture” means that certain indenture, dated as of December 21, 2012, as 
supplemented and in effect from time to time, by and among Armstrong and the Senior Notes Trustee, pursuant to 
which Armstrong issued $200,000,000 in aggregate principal amount of the Senior Notes. 

131. “Senior Notes Secured Claim” means any Senior Notes Claim that is a Secured Claim. 

132. “Senior Notes Trustee” means Wells Fargo Bank, National Association, in its capacity as 
indenture trustee of the Senior Notes Indenture, and any successor thereto. 

133. “Solicitation Date” means the date upon which the Debtors commence the solicitation process in 
accordance with the Disclosure Statement Order. 

134. “Solicitation Procedures” means that form of solicitation procedures approved by and attached as 
an exhibit to the Disclosure Statement Order. 

135. “Subsequent Distribution Date” means the date following the Initial Distribution Date on which 
the Plan Administrator in its reasonable discretion elects to make distributions to Holders of Allowed Claims 
pursuant to the Plan. 

136. “Supporting Senior Noteholders” means the beneficial holders or investment managers or advisors 
for such beneficial holders of the Senior Notes that are party to the Restructuring Support Agreement. 

137. “Thoroughbred” means, collectively, Thoroughbred Resources, L.P., for itself and its Affiliates 
and subsidiaries. 

138. “Transaction Agreement” means that certain transaction agreement dated as of November 1, 2017, 
by and among the Debtors, the Supporting Senior Noteholders, and Knight Hawk (including all exhibits and 
schedules thereto), as the same may be amended, modified, or supplemented from time to time in accordance with 
the terms thereof. 
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139. “Transferred Assets” shall have the meaning set forth in the Transaction Agreement. 

140. “Undeliverable Distribution Reserve” means a segregated account established by the Plan 
Administrator established in accordance with Article VIII.B hereof. 

141. “Unexpired Lease” means a lease to which one or more of the Debtors is a party that is subject to 
assumption, assumption and assignment, or rejection under sections 365 or 1123 of the Bankruptcy Code. 

142. “Unimpaired” means, with respect to a Class of Claims or Interests, a Claim or an Interest that is 
unimpaired within the meaning of section 1124 of the Bankruptcy Code. 

143. “United States” means the United States of America, its agencies, departments, or agents. 

144. “U.S. Trustee” means the Office of the United States Trustee for the Eastern District of Missouri. 

145. “U.S. Trustee Fees” means fees arising under 28 U.S.C. § 1930(a)(6) and, to the extent applicable, 
accrued interest thereon arising under 31 U.S.C. § 3717. 

146. “Voting Deadline” means [___] prevailing Central Time on [____]. 

147. “Wind Down” means the wind down and dissolution of the Debtors’ Estates following the 
Effective Date as set forth in Article VIII.B hereof.  

148. “Wind-Down Amount” means Cash in an amount to be determined by the Debtors and acceptable 
to the Required Supporting Senior Noteholders, which amount shall be funded by the Debtors and used by the Plan 
Administrator to fund the Wind Down in accordance with the Wind-Down Budget. 

149.  “Wind-Down Budget” means a budget for the reasonable activities and expenses to be incurred in 
winding down the Chapter 11 Cases and administering the Remaining Collateral and Remaining Available Assets, 
which budget, activities, and reasonable expenses shall be agreed by the Required Supporting Senior Noteholders 
and the Debtors and may provide for incentive opportunities for certain of the Debtors’ existing employees that will 
assist the Plan Administrator.  The Wind-Down Budget shall include line item estimates for, among other things, 
post-Effective Date professional fees and U.S. Trustee fees, and will be financed by the Wind-Down Amount. 

150. “Wind-Down Reserve” means a segregated account established by the Plan Administrator 
established in accordance with Article VIII.D.  

B. Rules of Interpretation. 

For purposes herein:  (1) in the appropriate context, each term, whether stated in the singular or the plural, 
shall include both the singular and the plural, and pronouns stated in the masculine, feminine, or neuter gender shall 
include the masculine, feminine, and the neuter gender; (2) except as otherwise provided, any reference herein to a 
contract, lease, instrument, release, indenture, or other agreement or document being in a particular form or on 
particular terms and conditions means that the referenced document shall be substantially in that form or 
substantially on those terms and conditions; (3) except as otherwise provided, any reference herein to an existing 
document or exhibit having been Filed or to be Filed shall mean that document or exhibit, as it may thereafter be 
amended, restated, supplemented, or otherwise modified in accordance with the terms of the Plan; (4) unless 
otherwise specified, all references herein to “Articles” are references to Articles of the Plan or hereto; (5) unless 
otherwise stated, the words “herein,” “hereof,” and ‘‘hereto’’ refer to the Plan in its entirety rather than to a 
particular portion of the Plan; (6) captions and headings to Articles are inserted for convenience of reference only 
and are not intended to be a part of or to affect the interpretation hereof; (7) the words “include” and “including,” 
and variations thereof, shall not be deemed to be terms of limitation, and shall be deemed to be followed by the 
words “without limitation;” (8) unless otherwise specified, the rules of construction set forth in section 102 of the 
Bankruptcy Code shall apply; (9) any term used in capitalized form herein that is not otherwise defined but that is 
used in the Bankruptcy Code or the Bankruptcy Rules shall have the meaning assigned to that term in the 
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Bankruptcy Code or the Bankruptcy Rules, as the case may be; (10) any docket number references in the Plan shall 
refer to the docket number of any document Filed with the Bankruptcy Court in the Chapter 11 Cases; (11) 
references to “Proofs of Claim,” “Holders of Claims,” “Disputed Claims,” and the like shall include “Proofs of 
Interest,” “Holders of Interests,” “Disputed Interests,” and the like as applicable; (12) references to “shareholders,” 
“directors,” and/or “officers” shall also include “members” and/or “managers,” as applicable, as such terms are 
defined under the applicable state limited liability company laws; (13) any immaterial effectuating provisions may 
be interpreted by the Debtors or the Plan Administrator in such a manner that is consistent with the overall purpose 
and intent of the Plan all without further notice to or action, order, or approval of the Bankruptcy Court or any other 
Entity; and (14) except as otherwise provided, any references to the Effective Date shall mean the Effective Date or 
as soon as reasonably practicable thereafter. 

C. Computation of Time. 

The provisions of Bankruptcy Rule 9006(a) shall apply in computing any period of time prescribed or 
allowed in the Plan or Confirmation and Sale Order.  If the date on which a transaction may occur pursuant to the 
Plan shall occur on a day that is not a Business Day, then such transaction shall instead occur on the next succeeding 
Business Day. 

D. Governing Law. 

Except to the extent the Bankruptcy Code or Bankruptcy Rules apply, and subject to the provisions of any 
contract, lease, instrument, release, indenture, or other agreement or document entered into expressly in connection 
herewith, the rights and obligations arising hereunder shall be governed by, and construed and enforced in 
accordance with, the laws of the State of Delaware, without giving effect to conflict of laws principles. 

E. Reference to Monetary Figures. 

All references in the Plan to monetary figures shall refer to the legal tender of the United States, unless 
otherwise expressly provided. 

F. Controlling Document. 

In the event of an inconsistency between the Plan and the Disclosure Statement, the terms of the Plan shall 
control in all respects.  In the event of an inconsistency between the Plan, the Disclosure Statement, the Plan 
Supplement, and the Transaction Agreement, the Transaction Agreement shall control.  In the event of any 
inconsistency between the Transaction Agreement and the Confirmation and Sale Order, the Confirmation and Sale 
Order shall control.    

ARTICLE II 
ADMINISTRATIVE CLAIMS, PROFESSIONAL FEE CLAIMS, AND PRIORITY TAX CLAIMS 

A. Administrative Claims. 

Except with respect to Professional Fee Claims or as otherwise set forth herein, subject to the provisions of 
sections 327, 330(a), and 331 of the Bankruptcy Code, and except to the extent that a Holder of an Allowed 
Administrative Claim and, as applicable, the Debtors or the Plan Administrator agree to less favorable treatment or 
such Holder has been paid by any applicable Debtor prior to the Effective Date, the Debtors or the Plan 
Administrator shall pay each Holder of an Allowed Administrative Claim the full unpaid amount of such Allowed 
Administrative Claim in Cash:  (1) if an Administrative Claim is Allowed on or prior to the Effective Date, on the 
Effective Date or as soon as reasonably practicable thereafter (or, if not then due, when such Allowed 
Administrative Claim is due or as soon as reasonably practicable thereafter); (2) if an Administrative Claim is 
Allowed after the Effective Date, on the date such Administrative Claim is Allowed or as soon as reasonably 
practicable thereafter (or, if not then due, when such Allowed Administrative Claim is due) with a Cash distribution 
from the Priority Claims Reserve by the Plan Administrator; (3) at such time and upon such terms as may be agreed 
upon by such Holder and the Debtors or the Plan Administrator, as applicable; or (4) at such time and upon such 
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terms as set forth in an order of the Bankruptcy Court; provided that any Allowed Administrative Claim that has 
been expressly assumed by NewCo under the Transaction Agreement shall not be an obligation of the Debtors; 
provided further that notwithstanding anything to the contrary contained herein, the Senior Noteholders shall be 
entitled to retain all payments made by the Debtors during the Chapter 11 Cases pursuant to the Cash Collateral 
Order, and the Senior Noteholders shall be entitled to assert the Remaining Adequate Protection Claims, if any, in 
accordance with Article III.G. 

1. Administrative Claims Bar Date. 

Except as otherwise provided by a Final Order previously entered by the Bankruptcy Court (including the 
Bar Date Order) or as provided by this Article II.B, unless previously Filed, requests for payment of Administrative 
Claims, other than requests for payment of Professional Fee Claims, must be Filed and served on the Debtors no 
later than the Administrative Claims Bar Date pursuant to the procedures specified in the Confirmation and Sale 
Order and the notice of entry of the Confirmation and Sale Order.  Holders of Administrative Claims that are 
required to File and serve a request for payment of such Administrative Claims that do not File and serve such a 
request by the Administrative Claims Bar Date shall be forever barred, estopped, and enjoined from asserting such 
Administrative Claims against the Debtors, their Estates, or the Plan Administrator, and such Administrative Claims 
shall be deemed compromised, settled, and released as of the Effective Date.  Objections to such requests must be 
Filed and served on the requesting party by the Administrative Claims Objection Bar Date. 

2. Priority Claims Reserve. 

As soon as reasonably practicable after the Confirmation Date and no later than the Effective Date, the 
Debtors shall fund the Priority Claims Reserve in Cash as described in Article VIII.C hereof.  Any amounts 
remaining in the Priority Claims Reserve after payment of all Allowed Priority Claims shall promptly be transferred 
to the General Account and shall be distributed according to the priority set forth in Article VIII.G without any 
further action or order of the Court. 

B. Professional Compensation. 

1. Final Fee Applications and Payment of Professional Fee Claims. 

All final requests for payment of Professional Fee Claims incurred during the period from the Petition Date 
through the Effective Date, shall be Filed no later than 60 days after the Effective Date.  All such final requests will 
be subject to approval by the Court after notice and a hearing in accordance with the procedures established by the 
Bankruptcy Code, Bankruptcy Rules and prior Bankruptcy Court orders, including the Interim Compensation Order, 
and once approved by the Court, shall be promptly paid from the Professional Fee Escrow up to the full Allowed 
amount.  To the extent that funds held in the Professional Fee Escrow are unable to satisfy the amount of 
Professional Fee Claims owing to the Professionals, such Professionals shall have an Allowed Administrative Claim 
for any such deficiency, which shall be satisfied in accordance with Article II.A of the Plan. 

2. Professional Fee Escrow Amount. 

On the Effective Date, the Debtors or the Post-Effective Date Debtor, as applicable, shall establish and fund 
the Professional Fee Escrow with Cash equal to the Professional Fee Escrow Amount.  The Professional Fee Escrow 
shall be maintained in trust for the Professionals.  Such funds shall not be considered property of the Debtors’ 
Estates or of the Post-Effective Date Debtor.  The amount of Professional Fee Claims owing to the Professionals 
shall be paid in Cash to such Professionals from funds held in the Professional Fee Escrow as soon as reasonably 
practicable after such Claims are Allowed by a Final Order.  When all such Allowed amounts owing to Professionals 
have been paid in full, any remaining amount in the Professional Fee Escrow Account shall promptly be transferred 
to the General Account and shall be distributed according to the priority set forth in Article VIII.G without any 
further action or order of the Court. 
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3. Estimation of Fees and Expenses. 

Professionals shall reasonably estimate their unpaid Professional Fee Claims and other unpaid fees and 
expenses incurred before and as of the Effective Date and shall deliver such estimate to the Debtors no later than 
five Business Days prior to the Effective Date; provided that such estimate shall not be considered an admission 
with respect to the fees and expenses of such Professional and such Professionals are not bound to any extent by the 
estimates.  If a Professional does not provide an estimate, the Debtors may estimate the unbilled fees and expenses 
of such Professional.  

4. Post-Effective Date Fees and Expenses. 

Except as otherwise specifically provided in the Plan, from and after the Effective Date, the Debtors shall, 
in the ordinary course of business and without any further notice to or action, order, or approval of the Bankruptcy 
Court, pay in Cash the reasonable and documented legal, professional, or other fees and expenses related to 
implementation and Consummation of the Plan incurred by the Debtors.  Upon the Effective Date, any requirement 
that Professionals and Ordinary Course Professionals comply with sections 327 through 331 and 1103 of the 
Bankruptcy Code, the Interim Compensation Order, or the Ordinary Course Professionals Order, in seeking 
retention or compensation for services rendered after such date shall terminate, and the Debtors may employ and pay 
any Professional or Ordinary Course Professional in the ordinary course of business without any further notice to or 
action, order, or approval of the Bankruptcy Court.  

5. Substantial Contribution. 

Except as otherwise specifically provided in the Plan, any Entity that requests compensation or expense 
reimbursement for making a substantial contribution in the Chapter 11 Cases pursuant to sections 503(b)(3), (4), and 
(5) of the Bankruptcy Code must file an application and serve such application on counsel for the Debtors and as 
otherwise required by the Bankruptcy Court, the Bankruptcy Code, and the Bankruptcy Rules on or before the 
Administrative Claims Bar Date. 

C. Costs and Expenses of the Senior Notes Trustee and Supporting Senior Noteholders. 

Notwithstanding anything to the contrary contained herein, any Claim related to the reasonable and 
documented fees and expenses, contribution or indemnification obligations (including, for the avoidance of doubt, 
those that may accrue before or after the Effective Date (including in any appellate proceedings related to these 
Chapter 11 Cases)) of the Senior Notes Trustee or the Supporting Senior Noteholders and their respective 
professionals payable pursuant to the Cash Collateral Order, shall constitute Allowed Administrative Claims and 
shall be paid on a current basis in full in Cash on the Effective Date, or to the extent accrued after the Effective Date, 
on a current basis in full in Cash as invoiced.  Nothing herein shall require the Senior Notes Trustee or the 
Supporting Senior Noteholders, or their respective professionals, to file applications, a Proof of Claim or otherwise 
seek approval of the Court as a condition to the payment of such Allowed Administrative Claims. 

D. Priority Tax Claims. 

Except to the extent that a Holder of an Allowed Priority Tax Claim agrees to a less favorable treatment, in 
full and final satisfaction, settlement, and release of and in exchange for each Allowed Priority Tax Claim, each 
Holder of such Allowed Priority Tax Claim shall be treated in accordance with the terms set forth in 
section 1129(a)(9)(C) of the Bankruptcy Code.  In the event an Allowed Priority Tax Claim is also a Secured Tax 
Claim, such Claim shall, to the extent it is Allowed, be treated as an Other Secured Claim if such Claim is not 
otherwise paid in full.  On the Effective Date, any Liens securing any Allowed Priority Tax Claims shall be deemed 
released, terminated, and extinguished, in each case without further notice to or order of the Bankruptcy Court, act, 
or action under applicable law, regulation, order or rule, or the vote, consent, authorization, or approval of any 
Person. 
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E. U.S. Trustee. 

The Debtors or the Plan Administrator, as applicable, shall timely pay all U.S. Trustee Fees for each quarter 
under 28 U.S.C. § 1930(a)(6), plus interest due and payable under 31 U.S.C. § 3717 on all disbursements, including 
Plan payments and disbursements in and outside the ordinary course of the Debtors’ businesses, until the entry of a 
Final Order, dismissal of the Chapter 11 Cases, or conversion of the Chapter 11 Cases to cases under chapter 7 of 
the Bankruptcy Code.  Following Confirmation, the Debtors shall file with the Bankruptcy Court quarterly reports in 
a form reasonably acceptable to the U.S. Trustee. 

ARTICLE III 
CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS 

A. Summary of Classification. 

This Plan constitutes a separate chapter 11 plan of reorganization for each Debtor.  Except for the Claims 
addressed in Article II above (or as otherwise set forth herein), all Claims against and Interests in a particular Debtor 
are placed in Classes for each of the Debtors.  In accordance with section 1123(a)(1) of the Bankruptcy Code, the 
Debtors have not classified Administrative Claims, Priority Tax Claims, and Professional Fee Claims as described in 
Article II. 

The categories of Claims and Interests listed below classify Claims and Interests for all purposes, including, 
voting, Confirmation, and distribution pursuant hereto and pursuant to sections 1122 and 1123(a)(1) of the 
Bankruptcy Code.  The Plan deems a Claim or Interest to be classified in a particular Class only to the extent that the 
Claim or Interest qualifies within the description of that Class and shall be deemed classified in a different Class to 
the extent that any remainder of such Claim or Interest qualifies within the description of such different Class.  A 
Claim or an Interest is in a particular Class only to the extent that any such Claim or Interest is Allowed in that Class 
and has not been paid or otherwise settled prior to the Effective Date. 

Class Claims and Interests Status Voting Rights 

Class 1 Other Priority Claims Unimpaired Not Entitled to Vote  
(Presumed to Accept) 

Class 2 Other Secured Claims Unimpaired Not Entitled to Vote  
(Presumed to Accept) 

Class 3 Senior Notes Secured Claims Impaired Entitled to Vote 

Class 4 General Unsecured Claims  Impaired Entitled to Vote 

Class 5 Intercompany Claims  Impaired Not Entitled to Vote  
(Deemed to Reject) 

Class 6 Interests in Armstrong Impaired Not Entitled to Vote  
(Deemed to Reject) 

Class 7 Intercompany Interests Impaired Not Entitled to Vote  
(Deemed to Reject) 

Class 8 Section 510(b) Claims Impaired Not Entitled to Vote  
(Deemed to Reject) 

 
B. Treatment of Claims and Interests. 

Except to the extent that the Debtors and a Holder of an Allowed Claim or Interest, as applicable, agrees to 
a less favorable treatment, such Holder shall receive under the Plan the treatment described below in full and final 
satisfaction, compromise, settlement, release, and discharge of and in exchange for such Holder’s Allowed Claim or 
Interest.  Unless otherwise indicated, each Holder of an Allowed Claim or Interest, as applicable, shall receive such 
treatment on the Effective Date (or, if payment is not then due, in accordance with its terms in the ordinary course) 
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or as soon as reasonably practicable thereafter, the timing of which shall be subject to the reasonable discretion of 
the Debtors or the Plan Administrator, as applicable. 

1. Class 1—Other Priority Claims. 

(a) Classification:  Class 1 consists of all Other Priority Claims. 

(b) Treatment: Except to the extent that a Holder of an Allowed Other Priority Claim and the 
Debtor against which such allowed Other Priority Claim is asserted agree to less 
favorable treatment for such Holder, in full satisfaction of each allowed Other Priority 
Claim against the Debtors, each Holder thereof shall receive payment in full in Cash from 
the Priority Claims Reserve or other treatment rendering such Claim Unimpaired. 

(c) Voting:  Class 1 is Unimpaired under the Plan.  Each Holder of an Allowed Other Priority 
Claim is conclusively presumed to have accepted the Plan pursuant to section 1126(f) of 
the Bankruptcy Code.  Therefore, each Holder of an Allowed Other Priority Claim is not 
entitled to vote to accept or reject the Plan. 

2. Class 2—Other Secured Claims. 

(a) Classification:  Class 2 consists of all Other Secured Claims, including all Secured Tax 
Claims. 

(b) Treatment:  Except to the extent that a Holder of an Allowed Other Secured Claim agrees 
to a less favorable treatment, in full satisfaction of each allowed Other Secured Claim 
against the Debtors, each Holder thereof shall receive, at the Plan Administrator’s 
election: 

(i) payment in full in Cash of such Holder’s Allowed Class 2 Other Secured Claim 
with a distribution from the Other Secured Claims Reserve; 

(ii) the Post-Effective Date Debtor’s interest in the Collateral securing such 
Holder’s Allowed Class 2 Other Secured Claims; or 

(iii) such other treatment rendering such Holder’s Allowed Other Secured Claim 
Unimpaired. 

(c) Voting:  Class 2 is Unimpaired under the Plan.  Each Holder of an Allowed Other 
Secured Claim is conclusively presumed to have accepted the Plan pursuant to section 
1126(f) of the Bankruptcy Code.  Therefore, each Holder of an Allowed Other Secured 
Claim is not entitled to vote to accept or reject the Plan. 

3. Class 3—Senior Notes Secured Claims. 

(a) Classification:  Class 3 consists of all Senior Notes Secured Claims. 

(b) Treatment:  With respect to that portion of the Allowed Senior Notes Claims that are 
Senior Notes Secured Claims, except to the extent that a Holder of an Allowed Senior 
Notes Secured Claim agrees to a less favorable treatment, in full satisfaction of each 
Allowed Senior Notes Secured Claim, each Holder of an Allowed Senior Notes Secured 
Claim will receive, on or as soon as reasonably practicable after the Effective Date, its 
pro rata share of: (i) one hundred (100%) percent of the HoldCo Equity as of the 
Effective Date (before dilution on account of the HoldCo Equity issued to Knight Hawk 
in exchange for the Contribution as described in the Transaction Agreement) in 
satisfaction of the Noteholder Equity Issuance Consideration, and (ii) the Remaining 
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Collateral Proceeds available for distribution from time to time as provided in Article 
VIII.G hereof, until such Allowed Senior Notes Secured Claims are paid in full. 

(c) Voting:  Class 3 is Impaired under the Plan.  Each Holder of an Allowed Senior Notes 
Secured Claim is entitled to vote to accept or reject the Plan. 

4. Class 4—General Unsecured Claims. 

(a) Classification:  Class 4 consists of all General Unsecured Claims. 

(b) Treatment:  Except to the extent that a Holder of an Allowed General Unsecured Claim 
agrees to a less favorable treatment, in full satisfaction of each allowed General 
Unsecured Claim, until paid in full, each Holder of a General Unsecured Claim will 
receive its pro rata share of the GUC Distribution Proceeds as provided in Article VIII.G 
hereof. 

(c) Voting:  Class 4 is Impaired.  Each Holder of an Allowed General Unsecured Claim is 
entitled to vote to accept or reject the Plan. 

5. Class 5—Intercompany Claims. 

(a) Classification:  Class 5 consists of all Intercompany Claims. 

(b) Treatment:  Intercompany Claims will be canceled, released, and extinguished as of the 
Effective Date, and will be of no further force or effect, and each Holder of a Class 5 
Claim will not receive any distribution on account of such Claim. 

(c) Voting:  Class 5 is Impaired.  Each Holders of an Intercompany Claim is deemed to have 
rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code and is not entitled 
to vote to accept or reject the Plan. 

6. Class 6—Interests in Armstrong 

(a) Classification:  Class 6 consists of all Interests in Armstrong. 

(b) Treatment:  Interests in Armstrong will be canceled, released, and extinguished, and will 
be of no further force or effect, and each Holder of an Interest in Armstrong will not 
receive any distribution on account of such Interest. 

(c) Voting:  Class 6 is Impaired.  Each Holder of an Interest in Armstrong is deemed to have 
rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code and is not entitled 
to vote to accept or reject the Plan. 

7. Class 7—Intercompany Interests. 

(a) Classification:  Class 7 consists of all Intercompany Interests. 

(b) Treatment:  Intercompany Interests will be canceled, released, and extinguished as of the 
Effective Date, and will be of no further force or effect, and each Holder of an 
Intercompany Interest will not receive any distribution on account of such Interest. 

(c) Voting:  Class 7 is Impaired.  Each Holder of an Intercompany Interest is deemed to have 
rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code and is not entitled 
to vote to accept or reject the Plan. 
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8. Class 8—Section 510(b) Claims. 

(a) Classification:  Class 8 consists of all Section 510(b) Claims. 

(b) Treatment:  Section 510(b) Claims will be canceled, released, and extinguished as of the 
Effective Date, and will be of no further force or effect, and each Holder of a Section 
510(b) Claim will not receive any distribution on account of such Section 510(b) Claim.  
The Debtors are not aware of any valid Section 501(b) Claims and believe that no such 
Section 510(b) Claims exist. 

(c) Voting:  Class 8 is Impaired.  Each Holder of a Section 510(b) Claims is deemed to have 
rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code and is not entitled 
to vote to accept or reject the Plan. 

C. Special Provision Governing Unimpaired Claims. 

Except as otherwise provided in the Plan, nothing under the Plan shall affect, diminish, or impair the rights 
of the Plan Administrator, the Debtors, or the Debtors’ Estates in respect of any Unimpaired Claims, including all 
rights in respect of legal and equitable defenses to or setoffs or recoupments against any such Unimpaired Claims. 

D. Acceptance or Rejection of the Plan. 

1. Presumed Acceptance of Plan. 

Classes 1 and 2 are Unimpaired under the Plan and are, therefore, presumed to have accepted the Plan 
pursuant to section 1126(f) of the Bankruptcy Code.   

2. Voting Classes. 

Each Holder of an Allowed Claim in each of Classes 3 and 4 shall be entitled to vote to accept or reject the 
Plan. 

3. Presumed Rejection of Plan. 

Classes 5, 6, 7, and 8 shall receive no distribution under the Plan on account of their Interests and Claims 
and are, therefore, presumed to have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code. 

4. Controversy Concerning Impairment. 

If a controversy arises as to whether any Claims or Interests, or any Class thereof, are Impaired, the 
Bankruptcy Court shall, after notice and a hearing, determine such controversy on or before the Confirmation Date. 

E. Elimination of Vacant Classes. 

Any Class of Claims that is not occupied as of the date of commencement of the Confirmation Hearing by 
the Holder of an Allowed Claim or a Claim temporarily Allowed under Bankruptcy Rule 3018 (i.e., no Ballots are 
cast in a Class entitled to vote on the Plan) shall be deemed eliminated from the Plan for purposes of voting to 
accept or reject the Plan and for purposes of determining acceptances or rejection of the Plan by such Class pursuant 
to section 1129(a)(8) of the Bankruptcy Code. 

F. Confirmation Pursuant to Sections 1129(a)(10) and 1129(b) of the Bankruptcy Code 

Acceptance of the Plan by either Class 3 or 4 will satisfy section 1129(a)(10) of the Bankruptcy Code.  The 
Debtors shall seek Confirmation of the Plan pursuant to section 1129(b) of the Bankruptcy Code with respect to any 
rejecting Class of Claims or Interests.  The Debtors reserve the right to modify the Plan in accordance with Article 
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XII hereof to the extent, if any, that Confirmation pursuant to section 1129(b) of the Bankruptcy Code requires 
modification, including by modifying the treatment applicable to a Class of Claims or Interests to render such Class 
of Claims or Interests Unimpaired to the extent permitted by the Bankruptcy Code and the Bankruptcy Rules. 

G. Subordinated Claims. 

The allowance, classification, and treatment of all Allowed Claims and Allowed Interests and the 
respective distributions and treatments under the Plan take into account and conform to the relative priority and 
rights of the Claims and Interests in each Class in connection with any contractual, legal, and equitable 
subordination rights relating thereto, whether arising under general principles of equitable subordination, 
section 510(b) of the Bankruptcy Code, or otherwise.  Pursuant to section 510 of the Bankruptcy Code, the Debtors 
reserve the right to re-classify any Allowed Claim or Allowed Interest in accordance with any contractual, legal, or 
equitable subordination relating thereto. 

ARTICLE IV 
MEANS FOR IMPLEMENTATION OF THE PLAN 

A. Sources of Plan Consideration. 

The HoldCo Equity, the Remaining Collateral, the Remaining Available Assets, the Priority Claims 
Reserve, the Other Secured Claims Reserve, the GUC Reserve, the Debtors’ rights under the Transaction 
Agreement, and all Causes of Action not previously settled, released, or exculpated under the Plan, if any, shall be 
used to fund the distributions to Holders of Allowed Claims against the Debtors in accordance with the treatment of 
such Claims and subject to the terms provided herein. 

B. Armstrong Sale Transaction. 

1. Creation of NewCo and HoldCo. 

Following the Petition Date, Armstrong shall form or cause to be formed (i) HoldCo, a Delaware limited 
liability company, which shall be wholly owned by Armstrong, and (ii) NewCo, one or, if designated by Knight 
Hawk and the Required Senior Supporting Noteholders, more than one new Delaware limited liability companies, 
which shall be wholly owned by HoldCo.   

Pursuant to the Transaction Agreement, Armstrong shall cause (i) HoldCo to be treated as a disregarded 
entity for U.S. federal and applicable state and local income tax purposes and (ii) NewCo to be treated as a 
disregarded entity for U.S. federal and applicable state and local income tax purposes unless otherwise directed in 
writing by the Supporting Senior Noteholders and Knight Hawk, in which case Armstrong will cooperate (including 
by filing an IRS Form 8832 in connection with the Sale Transaction) to elect to treat NewCo as a corporation for 
U.S. federal and applicable state and local income tax purposes. 

2. Transaction Agreement. 

Subject to the terms of the Transaction Agreement, on the Effective Date, the Debtors shall consummate 
the Sale Transaction by, among other things, transferring the Transferred Assets to NewCo free and clear of all 
Liens, Claims, charges, and other encumbrances (other than Permitted Encumbrances and Assumed Liabilities) 
pursuant to sections 363 and 1123 of the Bankruptcy Code, this Plan and the Confirmation and Sale Order.  Upon 
entry of the Confirmation and Sale Order by the Bankruptcy Court, all matters provided for under the Transaction 
Agreement and the Plan, and any documents in connection herewith and therewith, shall be deemed authorized and 
approved without any requirement of further act or action by the Debtors, the Debtors’ shareholders or boards of 
directors, or any other Entity or Person.  The Debtors are authorized to execute and deliver, and to consummate the 
transactions contemplated by, the Transaction Agreement and this Plan, as well as to execute, deliver, file, record 
and issue any note, documents, or agreements in connection therewith, without further notice to or order of the 
Bankruptcy Court, act or action under applicable law, regulation, order, or rule or the vote, consent, authorization or 
approval of any Entity. 
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The transactions contemplated by the Transaction Agreement and this Plan are undertaken by the Debtors, 
HoldCo, NewCo, the Supporting Senior Noteholders and Knight Hawk without collusion and in good faith, as that 
term is defined in section 363(m) of the Bankruptcy Code, and accordingly, the reversal or modification on appeal 
of the authorization provided therein to consummate the transactions contemplated thereunder and hereunder shall 
not affect the validity of such transactions (including the assumption, assignment and/or transfer of any Executory 
Contract or Unexpired Lease to NewCo).  NewCo is a good faith purchaser within the meaning of section 363(m) of 
the Bankruptcy Code and, as such, is entitled to the full protections of section 363(m) of the Bankruptcy Code as 
applicable.  

3. HoldCo Equity. 

On the Effective Date, HoldCo is authorized to issue or cause to be issued and shall issue the HoldCo 
Equity for distribution to the holders of Allowed Senior Notes Secured Claims in accordance with the terms of this 
Plan and to Knight Hawk as set forth in the Transaction Agreement, in each case without further notice to or order 
of the Bankruptcy Court, act or action under applicable law, regulation, order, or rule or the vote, consent, 
authorization or approval of any Person.  All of the shares of HoldCo Equity issued pursuant to the Plan, as 
contemplated by the Transaction Agreement, shall be duly authorized and validly issued.  Other than as 
contemplated through the issuance of HoldCo Equity pursuant to this Plan and the Transaction Agreement, there 
shall exist on the Effective Date no other equity securities, warrants, options, or other agreements to acquire any 
equity interest in HoldCo. 

4. Restructuring Transactions. 

Before, on, and after the Effective Date, the Debtors, or the Post-Effective Date Debtor, as applicable, are 
authorized, without further order of the Bankruptcy Court, to take all actions as may be necessary or appropriate to 
effect any transaction described in, approved by, contemplated by, or necessary to effectuate the Restructuring 
Transactions under or in connection with the Plan, including:  (1) the execution and delivery of all appropriate 
agreements or other documents of merger, consolidation, restructuring, conversion, disposition, transfer, dissolution, 
or liquidation containing terms that are consistent with the terms of the Plan, and that satisfy the requirements of 
applicable law and any other terms to which the applicable Entities may agree with the consent (not to be 
unreasonably withheld) of the Required Supporting Senior Noteholders and Knight Hawk; (2) the execution and 
delivery of appropriate instruments of transfer, assignment, assumption, or delegation of any asset, property, right, 
liability, debt, or obligation on terms consistent with the terms of the Plan and having other terms to which the 
applicable Entities agree with the consent  (not to be unreasonably withheld) of the Required Supporting Senior 
Noteholders and Knight Hawk; (3) rejection or assumption, or assumption and assignment, as applicable, of 
Executory Contracts and Unexpired Leases; (4) the filing of appropriate certificates or articles of incorporation, 
reincorporation, merger, consolidation, conversion, or dissolution pursuant to applicable state law; and (5) subject to 
the occurrence of the Effective Date, the consummation of the transactions contemplated by the Transaction 
Agreement. 

5. Payment of Cure Costs and Other Amounts. 

On or as soon as reasonably practicable after the Effective Date, (i) NewCo (or an Affiliate thereof), with 
funds provided by Knight Hawk, shall pay all NewCo Cure Costs, and (ii) the Debtors shall pay (either directly or 
through NewCo) all Debtor Cure Costs, in each case that are required to be paid (if any) pursuant to and in 
accordance with sections 365 or 1123 of the Bankruptcy Code with respect to any Executory Contracts or Unexpired 
Leases that are assumed by the Debtors and assigned to NewCo pursuant to the Transaction Agreement and this 
Plan.  The Debtors and the Post-Effective Date Debtor (a) shall not have any obligation to make any payment or 
other distribution on account of any NewCo Cure Costs, and (b) shall have the obligation to pay NewCo for any 
amounts that are accrued as of the closing under the Transaction Agreement prorated per diem as of such closing not 
yet due and payable with respect to any Executory Contracts or Unexpired Leases that are assumed by the Debtors 
and assigned to NewCo pursuant to the Transaction Agreement and this Plan.  NewCo, HoldCo, the Supporting 
Senior Noteholders, and Knight Hawk shall not have any obligation to make any payment or other distribution on 
account of any Debtor Cure Costs, except for Debtor Cure Costs paid through NewCo. 
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C. Vesting of Assets. 

Except as otherwise provided in the Plan, the Transaction Agreement, or any agreement, instrument, or 
other document incorporated herein or therein, on the Effective Date:  (a) the Transferred Assets shall be preserved 
and shall vest in NewCo, free and clear of all Liens, Claims, charges, and other encumbrances (other than the 
Permitted Encumbrances and the Assumed Liabilities); and (b) the Post-Effective Date Debtor Assets shall vest in 
the Post-Effective Date Debtor for the purpose of liquidating the Estates, free and clear of all Liens, Claims, charges, 
and other encumbrances other than the Permitted Encumbrances.  On and after the Effective Date, except as 
otherwise provided in the Plan and subject in all respects to the Transaction Agreement and the Plan, the Debtors 
and the Post-Effective Date Debtor may operate their businesses and use, acquire, or dispose of property and, as 
applicable, compromise or settle any Claims, Interests, or Causes of Action without supervision or approval by the 
Bankruptcy Court and free of any restrictions of the Bankruptcy Code or Bankruptcy Rules.  For the avoidance of 
doubt, following the Effective Date, HoldCo and NewCo may operate their businesses and use, acquire, or dispose 
of property, including the Transferred Assets, without supervision or approval by the Bankruptcy Court and free of 
any restrictions of the Bankruptcy Code or Bankruptcy Rules.          

D. General Settlement of Claims. 

As discussed further in the Disclosure Statement and as otherwise provided herein, pursuant to section 
1123 of the Bankruptcy Code and Bankruptcy Rule 9019, and in consideration for the classification, distributions, 
releases, and other benefits provided under the Plan, upon the Effective Date, the provisions of the Plan shall 
constitute a good-faith compromise and settlement of all Claims, Interests, Causes of Action, and controversies 
released, settled, compromised, discharged, or otherwise resolved pursuant to the Plan.  The Plan shall be deemed a 
motion to approve the good-faith compromise and settlement of all such Claims, Interests, Causes of Action, and 
controversies pursuant to Bankruptcy Rule 9019, and the entry of the Confirmation and Sale Order shall constitute 
the Bankruptcy Court’s approval of such compromise and settlement under section 1123 of the Bankruptcy Code 
and Bankruptcy Rule 9019, as well as a finding by the Bankruptcy Court that such settlement and compromise is 
fair, equitable, reasonable, and in the best interests of the Debtors and their Estates.  Distributions made to Holders 
of Allowed Claims in any Class are intended to be final. 

E. Senior Notes Indenture. 

Effective as of the Effective Date, the Debtors’ obligations under the Senior Notes Indenture shall be 
deemed terminated, canceled, and released.  In full and final satisfaction, settlement, and release of and in exchange 
for each Holder’s Allowed Senior Notes Claim, on the Effective Date or as soon as reasonably practicable thereafter, 
the Debtors or the Plan Administrator, as the case may be, may take such actions as are necessary to effectuate the 
transactions contemplated by Article III.B and Article VIII.G hereof and the Transaction Agreement, including to 
execute and deliver such other and further documents as may be reasonably requested by the Senior Notes Trustee.  
Notwithstanding anything in the Plan to the contrary, the Senior Notes Indenture shall continue in effect solely to the 
extent necessary to: (1) allow Holders of Allowed Senior Notes Claims to receive distributions pursuant to the Plan; 
(2) allow the Post-Effective Date Debtor to make distributions pursuant to the Plan; and (3) allow the Senior Notes 
Trustee to seek compensation, reimbursement, and/or indemnification of fees, expenses, and other costs in 
accordance with the Plan, the Cash Collateral Order, and the Senior Notes Indenture. 

F. Post-Effective Date Debtor. 

On and after the Effective Date, in accordance with the Wind-Down Budget, the Post-Effective Date 
Debtor shall continue in existence for purposes of (1) winding down the Debtors’ businesses and affairs as 
expeditiously as reasonably possible, (2) resolving Disputed Claims, (3) paying Allowed Priority Tax Claims, 
Allowed Administrative Claims (including but not limited to Professional Fee Claims), Allowed Priority Claims, 
Allowed Senior Notes Claims, Allowed Other Secured Claims, Allowed General Unsecured Claims, and Debtor 
Cure Costs as provided hereunder, (4) establishing and funding the Distribution Reserve Accounts, (5) enforcing and 
prosecuting claims, interests, rights, and privileges under the Retained Causes of Action in an efficacious manner 
and only to the extent the benefits of such enforcement or prosecution are reasonably believed to outweigh the costs 
associated therewith, (6) filing appropriate tax returns, (7) complying with its continuing obligations under the 
Transaction Agreement (including with respect to the transfer of permits to NewCo as contemplated therein); and 
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(8) administering the Plan in an efficacious manner.  The Post-Effective Date Debtor shall be deemed to be 
substituted as the party-in-lieu of the Debtors in all matters, including (a) motions, contested matters, and adversary 
proceedings pending in the Bankruptcy Court, and (b) all matters pending in any courts, tribunals, forums, or 
administrative proceedings outside of the Bankruptcy Court, in each case without the need or requirement for the 
Plan Administrator to file motions or substitutions of parties or counsel in each such matter.    

G. Plan Administrator. 

The Plan Administrator shall act for the Post-Effective Date Debtor in the same fiduciary capacity as 
applicable to a board of managers, directors, and officers, subject to the provisions hereof (and all certificates of 
formation, membership agreements, and related documents are deemed amended by the Plan to permit and authorize 
the same).  On the Effective Date, the authority, power, and incumbency of the persons acting as managers and 
officers of the Post-Effective Date Debtor shall be deemed to have resigned, and a representative of the Plan 
Administrator shall be appointed as the sole manager and sole officer of the Post-Effective Date Debtor, and shall 
succeed to the powers of the Post-Effective Date Debtor’s managers, directors, and officers.  From and after the 
Effective Date, the Plan Administrator shall be the sole representative of, and shall act for, the Post-Effective Date 
Debtor as further described in Article VII hereof; provided that the Plan Administrator shall use commercially 
reasonable efforts to operate in a manner consistent with the Wind-Down Budget. 

Notwithstanding anything herein to the contrary, the Post-Effective Date Debtor and the Plan Administrator 
shall be deemed to be fully bound by the terms of the Plan and the Confirmation and Sale Order. 

H. Cancellation of Notes, Instruments, Certificates, and Other Documents. 

On the Effective Date, except as otherwise specifically provided for in the Plan: (1) the obligations of any 
Debtor under any certificate, share, note, bond, indenture, purchase right, or other instrument or document, directly 
or indirectly evidencing or creating any indebtedness or obligation of or ownership interest, equity, or portfolio 
interest in the Debtors or any warrants, options, or other securities exercisable or exchangeable for, or convertible 
into, debt, equity, ownership, or profits interests in the Debtors giving rise to any Claim or Interest shall be cancelled 
and deemed surrendered as to the Debtors and shall not have any continuing obligations thereunder; and (2) the 
obligations of the Debtors pursuant, relating, or pertaining to any agreements, indentures, certificates of designation, 
bylaws, or certificates or articles of incorporation or similar documents governing the shares, certificates, notes, 
bonds, indenture, purchase rights, options, warrants, or other instruments or documents evidencing or creating any 
indebtedness or obligation of the Debtors shall be fully released, settled, and compromised. 

I. Corporate Action. 

Upon the Effective Date, by virtue of the solicitation of votes in favor of the Plan and entry of the 
Confirmation and Sale Order, all actions contemplated by the Plan and the Transaction Agreement (including any 
action to be undertaken by the Plan Administrator) shall be deemed authorized, approved, and, to the extent taken 
prior to the Effective Date, ratified without any requirement for further action by Holders of Claims or Interests, the 
Debtors, or any other Entity or Person.  All matters provided for in the Plan involving the corporate structure of the 
Debtors, including the creation of HoldCo and NewCo, the consummation of the Sale Transaction and the issuance 
of HoldCo Equity to Holders of Allowed Supporting Senior Noteholders and Knight Hawk, in each case in 
accordance with the Plan and the Transaction Agreement, and any corporate action required by the Debtors in 
connection therewith, shall be deemed to have occurred and shall be in effect, without any requirement of further 
action by the Debtors or the Debtors’ Estates.  

Upon the Effective Date or as soon as reasonably practicable thereafter, after making all distributions 
provided for under the Plan, the Debtors shall be deemed to have been dissolved and terminated, except as necessary 
satisfy their obligations under the Transaction Agreement.  The directors, managers, and officers of the Debtors and 
the Plan Administrator, as applicable, shall be authorized to execute, deliver, File, or record such contracts, 
instruments, and other agreements or documents and take such other actions as they may deem necessary or 
appropriate in their sole discretion to implement the provisions of this Article IV.I. 
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The authorizations and approvals contemplated by this Article IV.I shall be effective notwithstanding any 
requirements under applicable nonbankruptcy law. 

J. Dissolution and Board of the Debtors. 

As of the Effective Date, the existing board of directors or managers, as applicable, of the Debtors shall be 
dissolved without any further action required on the part of the Debtors or the Debtors’ officers, directors, managers, 
shareholders, or members, and any remaining officers, directors, managers, or managing members of any Debtor 
shall be dismissed without any further action required on the part of any such Debtor, the equity holders of the 
Debtors, the officers, directors, or managers, as applicable, of the Debtors, or the members of any Debtor.  Subject 
in all respects to the terms of this Plan, the Debtors shall be dissolved as soon as practicable on or after the Effective 
Date, but in no event later than the closing of the Chapter 11 Cases. 

As of the Effective Date, the Plan Administrator shall act as the sole officer, director, and manager, as 
applicable, of the Debtors with respect to its affairs other than matters substantially related to the transactions 
described in Article IV.B.1-2 of the Plan.  Subject in all respects to the terms of this Plan, the Plan Administrator 
shall have the power and authority to take any action necessary to wind down and dissolve any of the Debtors, and 
shall:  (a) file a certificate of dissolution for any of the Debtors, together with all other necessary corporate and 
company documents, to effect the dissolution of Armstrong under the applicable laws of its state of formation; and 
(b) complete and file all final or otherwise required federal, state, and local tax returns and shall pay taxes required 
to be paid for any of the Debtors, and pursuant to section 505(b) of the Bankruptcy Code, request an expedited 
determination of any unpaid tax liability of any of the Debtors or their Estates for any tax incurred during the 
administration of such Debtor’s Chapter 11 Case, as determined under applicable tax laws. 

The filing by the Plan Administrator of any of the Debtors’ certificate of dissolution shall be authorized and 
approved in all respects without further action under applicable law, regulation, order, or rule, including any action 
by the stockholders, members, board of directors, or board of managers of Armstrong or any of its affiliates. 

K. Release of Liens. 

Except as otherwise expressly provided herein, on the Effective Date, all Liens on any property of any 
Debtors or the Post-Effective Date Debtor shall automatically terminate, all property subject to such Liens shall be 
automatically released, and all guarantees of any Debtors or the Post-Effective Date Debtor shall be automatically 
discharged and released. 

L. Effectuating Documents; Further Transactions. 

Prior to the Effective Date, the Debtors are, and on and after the Effective Date, the Post-Effective Date 
Debtors, the Plan Administrator, and the officers and members thereof are authorized to and may issue, execute, 
deliver, file, or record such contracts, securities, instruments, releases, and other agreements or documents and take 
such actions as may be necessary or appropriate to effectuate, implement, and further evidence the terms and 
conditions of the Plan, without the need for any approvals, authorizations, notice, or consents, except for those 
expressly required pursuant to the Plan. 

M. Exemption from Certain Taxes and Fees. 

To the maximum extent provided by section 1146(a) of the Bankruptcy Code, any post-Confirmation 
transfer from any Entity pursuant to, in contemplation of, or in connection with the Plan, the Sale Transaction or the 
Transaction Agreement or pursuant to: (1) the issuance, distribution, transfer, or exchange of any debt, equity 
security, or other interest in the Debtors; or (2) the making, delivery, or recording of any deed or other instrument of 
transfer under, in furtherance of, or in connection with, the Plan, including any deeds, bills of sale, assignments, or 
other instruments of transfer executed in connection with any transaction arising out of, contemplated by, or in any 
way related to the Plan, shall not be subject to any document recording tax, stamp tax, conveyance fee, intangibles 
or similar tax, mortgage tax, real estate transfer tax, mortgage recording tax, Uniform Commercial Code filing or 
recording fee, or other similar tax or governmental assessment, in each case to the extent permitted by applicable 
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bankruptcy law, and the appropriate state or local government officials or agents shall forego collection of any such 
tax or governmental assessment and accept for filing and recordation any of the foregoing instruments or other 
documents without the payment of any such tax or governmental assessment. 

N. Causes of Action. 

Other than Causes of Action against an Entity that are waived, relinquished, exculpated, released, 
compromised, settled, assigned, and/or otherwise conveyed under the Plan, the Transaction Agreement, or any Final 
Order (including, for the avoidance of doubt, any claims or Causes of Action released pursuant to Article X hereof), 
the Debtors reserve and, as of the Effective Date, assign to the Post-Effective Date Debtor the Causes of Action, 
which shall include, for the avoidance of doubt, those Causes of Action identified as being retained in the Plan 
Supplement.  On and after the Effective Date, the Plan Administrator may pursue the Causes of Action on behalf of 
and for the benefit of the applicable beneficiaries.  On the Effective Date, except as expressly set forth in the Plan 
Supplement, all Avoidance Actions shall be deemed waived, relinquished, and extinguished, and no Avoidance 
Actions shall revert to creditors of the Debtors. 

No Entity may rely on the absence of a specific reference in the Plan, the Plan Supplement, or the 
Disclosure Statement to any such Cause of Action against them as any indication that the Debtors or the Plan 
Administrator will not pursue any and all available Causes of Actions against them.  No preclusion doctrine, 
including the doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion (judicial, equitable, or 
otherwise), or laches, shall apply to such Causes of Action upon, after, or as a consequence of the Confirmation or 
Consummation. 

The Debtors or the Post-Effective Date Debtor, as applicable, reserve any such Causes of Action (other 
than waived Avoidance Actions) being retained by the Debtors as provided herein, notwithstanding the rejection of 
any Executory Contract or Unexpired Lease during the Chapter 11 Cases or pursuant to the Plan.  Prior to the 
Effective Date, the Debtors, and on and after the Effective Date, the Plan Administrator, shall retain and shall have, 
including through their authorized agents or representatives, the exclusive right, authority, and discretion to 
determine and to initiate, file, prosecute, enforce, abandon, settle, compromise, release, withdraw, or litigate to 
judgment any such Causes of Action and to decline to do any of the foregoing without the consent or approval of 
any third party or further notice to or action, order, or approval of the Bankruptcy Court. 

O. Closing the Chapter 11 Cases. 

Upon the occurrence of the Effective Date, the Plan Administrator shall be permitted to close all of the 
Chapter 11 Cases except for the Chapter 11 Case of Armstrong, and all contested matters relating to each of the 
Debtors, including objections to Claims, shall be administered and heard in the Chapter 11 Case of Armstrong. 

When all Disputed Claims have become Allowed or Disallowed and all remaining Cash has been 
distributed in accordance with the Plan, the Plan Administrator shall seek authority from the Bankruptcy Court to 
close the Chapter 11 Case of Armstrong in accordance with the Bankruptcy Code and the Bankruptcy Rules.   

ARTICLE V 
TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

A. Assumption and Rejection of Executory Contracts and Unexpired Leases.  

On the Effective Date, except as otherwise provided herein, each Executory Contract and Unexpired Lease 
not previously rejected, assumed, or assumed and assigned, including any employee benefit plans, severance plans, 
and other Executory Contracts under which employee obligations arise, shall be deemed automatically rejected 
pursuant to sections 365 and 1123 of the Bankruptcy Code, unless such Executory Contract or Unexpired Lease:  
(1) is specifically described in the Plan as to be assumed in connection with confirmation of the Plan, or is 
specifically scheduled to be assumed or assumed and assigned pursuant to the Plan or the Plan Supplement; (2) is 
subject to a pending motion to assume such Unexpired Lease or Executory Contract as of the Effective Date; (3) is 
to be assumed by the Debtors or assumed by the Debtors and assigned to NewCo or another third party, as 
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applicable, in connection with the Sale Transaction; (4) is a contract, instrument, release, indenture, or other 
agreement or document entered into in connection with the Plan; (5) is a D&O Policy; or (6) is the Transaction 
Agreement or the HoldCo/NewCo Documentation.  Entry of the Confirmation and Sale Order by the Bankruptcy 
Court shall constitute approval of such assumptions, assignments, and rejections, including the assumption and 
assignment of the Executory Contracts or Unexpired Leases as provided in the Transaction Agreement and the Plan 
Supplement, pursuant to sections 365(a) and 1123 of the Bankruptcy Code. Unless otherwise indicated, assumptions 
or rejections of Executory Contracts and Unexpired Leases pursuant to the Plan or Transaction Agreement are 
effective as of the Effective Date.  Any motions to assume Executory Contracts or Unexpired Leases pending on the 
Effective Date shall be subject to approval by a Final Order of the Bankruptcy Court on or after the Effective Date. 

B. Claims Based on Rejection of Executory Contracts or Unexpired Leases. 

Unless otherwise provided by an order of the Bankruptcy Court, any Proofs of Claim based on the rejection 
of the Debtors’ Executory Contracts or Unexpired Leases pursuant to the Plan or otherwise, must be Filed with 
Bankruptcy Court and served on the Debtors or, after the Effective Date, the Plan Administrator, as applicable, no 
later than 30 days after the earlier of the Effective Date or the effective date of rejection of such Executory Contract 
or Unexpired Lease.  In addition, any objection to the rejection of an Executory Contract or Unexpired Lease must 
be Filed with the Bankruptcy Court and served on the Debtors or, after the Effective Date, the Plan Administrator, as 
applicable, no later than 14 days after service of the Debtors’ proposed rejection of such Executory Contract or 
Unexpired Lease. 

Any Holders of Claims arising from the rejection of an Executory Contract or Unexpired Lease for 
which Proofs of Claims were not timely Filed shall not (1) be treated as a creditor with respect to such Claim, 
(2) be permitted to vote to accept or reject the Plan on account of any Claim arising from such rejection, or 
(3) participate in any distribution in the Chapter 11 Cases on account of such Claim, and any Claims arising 
from the rejection of an Executory Contract or Unexpired Lease not Filed with the Bankruptcy Court within 
such time will be automatically Disallowed, forever barred from assertion, and shall not be enforceable 
against the Debtors, the Debtors’ Estates, the Post-Effective Date Debtor, or the property for any of the 
foregoing without the need for any objection by the Debtors or the Plan Administrator, as applicable, or 
further notice to, or action, order, or approval of the Bankruptcy Court or any other Entity, and any Claim 
arising out of the rejection of the Executory Contract or Unexpired Lease shall be deemed fully compromised, 
settled, and released, notwithstanding anything in the Schedules or a Proof of Claim to the contrary.  All 
Allowed Claims arising from the rejection of the Debtors’ prepetition Executory Contracts or prepetition Unexpired 
Leases shall be classified as General Unsecured Claims against the appropriate Debtor, or upon the Effective Date, 
the Post-Effective Date Debtor, except as otherwise provided by order of the Bankruptcy Court. 

C. Cure of Defaults for Assumed Executory Contracts and Unexpired Leases. 

Any monetary defaults under an Executory Contract or Unexpired Lease to be assumed by the Debtors as 
set forth in Article V.A, as reflected on the Cure Notice shall be satisfied, pursuant to section 365(b)(1) of the 
Bankruptcy Code, by payment of such Cure Costs in Cash on or about the Effective Date, subject to the limitations 
described below and the allocation of Cure Costs between the Debtors and NewCo set forth in the Transaction 
Agreement and Article IV.B herein, or on such other terms as the parties to such Executory Contracts or Unexpired 
Leases may otherwise agree.  In the event of a dispute regarding (1) the Cure Costs, (2) the ability of NewCo or any 
assignee, to provide “adequate assurance of future performance” (within the meaning of section 365 of the 
Bankruptcy Code) under the Executory Contract or Unexpired Lease to be assumed, or (3) any other matter 
pertaining to assumption, the cure payments required by section 365(b)(1) of the Bankruptcy Code shall be made 
following the entry of a Final Order or orders resolving the dispute and approving the assumption, and the Debtors 
will retain adequate cash to pay for potential Debtor Cure Costs and other amounts to be paid by the Debtors under 
the Transaction Agreement.   

Unless otherwise provided by an order of the Bankruptcy Court or in the Transaction Agreement, at least 
14 days before the Voting Deadline, the Debtors shall cause Cure Notices of proposed assumption to be sent to 
applicable counterparties.  Any objection by such counterparty must be Filed, served, and actually received by the 
Debtors not later than the deadline by which objections to confirmation of the Plan are due.  Any counterparty to an 
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Executory Contract or Unexpired Lease that fails to object timely to the proposed assumption or cure amount will be 
deemed to have assented to such assumption. 

In any case, if the Bankruptcy Court determines that the Allowed Cure Cost with respect to any Executory 
Contract or Unexpired Lease is greater than the amount set forth in the applicable Cure Notice, the Debtors or, with 
respect to those Executory Contracts and Unexpired Leases to be assumed by the Debtors and assigned to NewCo 
under the Transaction Agreement, the Required Supporting Senior Noteholders and Knight Hawk (in accordance 
with the Transaction Agreement) will have the right to remove such Executory Contract or Unexpired Lease from 
the relevant Schedule of Assumed Executory Contracts and Unexpired Leases (and, if applicable, the list of 
Assigned Contracts (as defined in the Transaction Agreement)), in which case such Executory Contract or 
Unexpired Lease will be deemed rejected as the Effective Date.  Notwithstanding the foregoing, upon the closing 
under the Transaction Agreement, all Royalty Agreements, as amended or restated as contemplated by the 
Transaction Agreement, shall be assumed and assigned to NewCo or otherwise conveyed to NewCo and all 
monetary defaults thereunder cured by NewCo or the Debtors, in each case as provided in the Transaction 
Agreement. 

Assumption (or assumption and assignment) of any Executory Contract or Unexpired Lease pursuant to the 
Plan or otherwise shall result in the full release and satisfaction of any Claims or defaults, whether monetary or 
nonmonetary, including defaults of provisions restricting the change in control or ownership interest composition or 
other bankruptcy-related defaults, arising under any assumed (or assumed and assigned) Executory Contract or 
Unexpired Lease at any time before the date that the Debtors assume such Executory Contract or Unexpired Lease.  
All liabilities reflected in the Schedules and any Proofs of Claim Filed with respect to an Executory Contract 
or Unexpired Lease that has been assumed shall be deemed Disallowed and expunged, without further notice 
to or action, order, or approval of the Bankruptcy Court. 

D. D&O Policies. 

The D&O Policies shall be assumed by the Debtors on behalf of the applicable Debtor and assigned to the 
Post-Effective Date Debtor effective as of the Effective Date, pursuant to sections 365 and 1123 of the Bankruptcy 
Code, unless such insurance policy previously was rejected by the Debtors or the Debtors’ Estates pursuant to a 
Bankruptcy Court order or is the subject of a motion to reject pending on the Effective Date, and coverage for 
defense and indemnity under any of the D&O Policies shall remain available to all individuals within the definition 
of “Insured” in any of the D&O Policies. 

E. Modifications, Amendments, Supplements, Restatements, or Other Agreements. 

Unless otherwise provided in the Plan, each Executory Contract or Unexpired Lease that is assumed shall 
include all modifications, amendments, supplements, restatements, or other agreements that in any manner affect 
such Executory Contract or Unexpired Lease, and Executory Contracts and Unexpired Leases related thereto, if any, 
including easements, licenses, permits, rights, privileges, immunities, options, rights of first refusal, and any other 
interests, unless any of the foregoing agreements has been previously rejected or repudiated or is rejected or 
repudiated under the Plan. 

Modifications, amendments, supplements, and restatements to prepetition Executory Contracts and 
Unexpired Leases that have been executed by the Debtors during the Chapter 11 Cases shall not be deemed to alter 
the prepetition nature of the Executory Contract or Unexpired Lease, or the validity, priority, or amount of any 
Claims that may arise in connection therewith, absent a Final Order of the Bankruptcy Court to the contrary. 

F. Reservation of Rights. 

Neither the exclusion nor inclusion of any Executory Contract or Unexpired Lease on the Schedule of 
Assumed Executory Contracts and Unexpired Leases, nor anything contained in the Plan or Transaction Agreement, 
shall constitute an admission by the Debtors or any other Entity, as applicable, that any such contract or lease is in 
fact an Executory Contract or Unexpired Lease or that either any Debtor or any other Entity, as applicable, has any 
liability thereunder.  In the event of a dispute regarding whether a contract or lease is or was executory or unexpired 
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at the time of assumption or rejection, the Debtors or the Plan Administrator, as applicable, shall have 90 days 
following entry of a Final Order resolving such dispute to alter the treatment of such contract or lease as otherwise 
provided in the Plan.  Notwithstanding anything else to the contrary herein, all Royalty Agreements, as amended or 
restated as contemplated by the Transaction Agreement, shall be assumed and assigned to NewCo or otherwise 
conveyed to NewCo and all monetary defaults thereunder cured by NewCo or the Debtors, in each case as provided 
in the Transaction Agreement, on or prior to the Effective Date. 

G. Nonoccurrence of Effective Date. 

In the event that the Effective Date does not occur, the Bankruptcy Court shall retain jurisdiction with 
respect to any request to extend the deadline for assuming or rejecting Unexpired Leases pursuant to section 
365(d)(4) of the Bankruptcy Code. 

ARTICLE VI 
PROVISIONS GOVERNING DISTRIBUTIONS 

A. Timing and Calculation of Amounts to Be Distributed. 

Unless otherwise provided in the Plan, on the Effective Date or as soon as reasonably practicable thereafter 
(or, if a Claim is not an Allowed Claim on the Effective Date, on the date that such Claim becomes Allowed or as 
soon as reasonably practicable thereafter), each Holder of an Allowed Claim against the Debtors shall receive the 
full amount of the distributions that the Plan provides for Allowed Claims in the applicable Class from the Debtors 
or the Plan Administrator on behalf of the Debtors, as applicable.  In the event that any payment or act under the 
Plan is required to be made or performed on a date that is not a Business Day, then the making of such payment or 
the performance of such act may be completed on the next succeeding Business Day, in which case such payment 
shall be deemed to have occurred when due.  If and to the extent that there are Disputed Claims, distributions on 
account of any such Disputed Claims shall be made pursuant to the provisions set forth in Article IX hereof.  
Notwithstanding anything to the contrary in the Plan, no Holder of an Allowed Claim shall, on account of such 
Allowed Claim, receive a distribution in excess of the Allowed amount of such Claim plus any interest accruing on 
such Claim that is actually payable in accordance with the Plan. 

B. Rights and Powers of the Plan Administrator. 

1. Powers of the Debtors and the Plan Administrator. 

Except as otherwise set forth herein, all distributions under the Plan shall be made on the Effective Date or 
as soon as reasonably practicable thereafter by the Debtors or the Plan Administrator (or its designee(s)), the timing 
of which shall be subject to the reasonable discretion of the Debtors or the Plan Administrator, as applicable. 

On and after the Effective Date, the Plan Administrator and its designees or representatives shall have the 
right to object to, Allow, or otherwise resolve any General Unsecured Claim, Priority Claim, or Other Secured 
Claim, subject to the terms hereof; provided that the Plan Administrator and its designees or representatives shall not 
have the right to object to the Allowed Senior Notes Deficiency Claims. 

The Debtors and the Plan Administrator, as applicable, shall not be required to give any bond or surety or 
other security for the performance of its duties unless otherwise ordered by the Bankruptcy Court.  However, in the 
event that the Plan Administrator is so ordered after the Effective Date, all costs and expenses of procuring any such 
bond or surety shall be paid for with Cash from the Wind-Down Reserve. 

2. Fees of Plan Administrator and Expenses Incurred On or After the Effective Date. 

Except as otherwise ordered by the Bankruptcy Court, the fees and expenses incurred by the Plan 
Administrator on or after the Effective Date (including taxes) and any reasonable compensation and expense 
reimbursement Claims (including attorney fees and expenses) made by the Plan Administrator in connection with 
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such Plan Administrator’s duties shall be paid without any further notice to or action, order, or approval of the 
Bankruptcy Court in Cash from the Wind-Down Reserve if such amounts relate to any actions taken hereunder. 

C. Delivery of Distributions and Undeliverable or Unclaimed Distributions. 

1. Record Date for Distribution. 

On the Distribution Record Date, the Claims Register shall be closed and the Debtors, the Plan 
Administrator, or any other party responsible for making distributions shall instead be authorized and entitled to 
recognize only those record Holders listed on the Claims Register as of the close of business on the Distribution 
Record Date.  The Distribution Record Date shall not apply to the Senior Notes Trustee with respect to beneficial 
holders of the Senior Notes Claims. 

2. Distributions to Beneficial Holders of the Senior Notes Claims. 

Notwithstanding any provision of the Plan to the contrary, distributions to beneficial holders of the Senior 
Notes Claims shall be made to or at the direction of the Senior Notes Trustee, which shall act as disbursing agent for 
distributions to the beneficial holders of the Senior Notes Claims under the Senior Notes Indenture.  The Senior 
Notes Trustee may transfer or direct the transfer of such distributions directly through the facilities of DTC (whether 
by means of book-entry exchange, free delivery, or otherwise) and will be entitled to recognize and deal for all 
purposes under the Plan with beneficial holders of Senior Notes Claims to the extent consistent with the customary 
practices of DTC.  Such distributions shall be subject in all respects to the right of the Senior Notes Trustee to assert 
its charging lien under the Senior Notes Indenture against such distributions.  All distributions to be made to 
beneficial holders of Senior Notes Claims shall be eligible to be distributed through the facilities of DTC and as 
provided for under the Senior Notes Indenture. 

3. Delivery of Distributions in General. 

(a) Payments and Distributions on Disputed Claims. 

Distributions made after the Effective Date to Holders of Disputed Claims that are not Allowed Claims as 
of the Effective Date but which later become Allowed Claims shall, in the reasonable discretion of the Plan 
Administrator, be deemed to have been made by the Plan Administrator on the Effective Date unless the Plan 
Administrator and the Holder of such Claim agree otherwise. 

(b) Special Rules for Distributions to Holders of Disputed Claims. 

Notwithstanding any provision otherwise in the Plan and except as may be agreed to by, as applicable, the 
Debtors or the Plan Administrator, as applicable, on the one hand, and the Holder of a Disputed Claim, on the other 
hand, no partial payments and no partial distributions shall be made with respect to any Disputed Claim, other than 
with respect to Professional Fee Claims, until all Disputed Claims held by the Holder of such Disputed Claim have 
become Allowed Claims or have otherwise been resolved by settlement or Final Order. 

(c) Distributions. 

On and after the Effective Date, the Debtors or the Plan Administrator, as applicable, shall make the 
distributions required to be made on account of Allowed Claims under the Plan.  Any distribution that is not made 
on the Initial Distribution Date or on any other date specified in the Plan because the Claim that would have been 
entitled to receive that distribution is not an Allowed Claim on such date, shall be held by the Plan Administrator in 
reserve by the Plan Administrator in accordance with the Plan, as applicable, and distributed on the next Subsequent 
Distribution Date that occurs after such Claim is Allowed.  Subject to Article VI.E hereof, no interest shall accrue or 
be paid on the unpaid amount of any distribution paid pursuant to the Plan. 
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4. Minimum; De Minimis Distributions. 

No Cash payment of less than $50, in the reasonable discretion of the Plan Administrator, shall be made to 
a Holder of an Allowed Claim or Allowed Interest on account of such Allowed Claim or Allowed Interest. 

5. Undeliverable Distributions and Unclaimed Property. 

In the event that any distribution to any Holder is returned as undeliverable, no distribution to such Holder 
shall be made unless and until the Plan Administrator has determined the then current address of such Holder, at 
which time such distribution shall be made to such Holder without interest; provided that such distributions shall be 
deemed unclaimed property under section 347(b) of the Bankruptcy Code at the expiration of six months from the 
date the distribution is made.  After such date, all unclaimed property or interests in property shall revert 
(notwithstanding any applicable federal or state escheat, abandoned, or unclaimed property laws to the contrary) to 
the Plan Administrator, automatically and without need for a further order by the Bankruptcy Court and the Claim of 
any Holder to such property or interest in property shall be released, settled, compromised, and forever barred. 

6. Manner of Payment Pursuant to the Plan. 

Any payment in Cash to be made pursuant to the Plan shall be made at the election of the Plan 
Administrator by check or by wire transfer, at the sole and exclusive discretion of the Plan Administrator. 

D. Compliance with Tax Requirements/Allocations. 

In connection with the Plan, to the extent applicable, the Plan Administrator shall request distributees to 
provide appropriate documentation that may be required for an exemption from withholding or reporting, and shall 
comply with all tax withholding and reporting requirements imposed on it by any Governmental Unit, and all 
distributions pursuant hereto shall be subject to such withholding and reporting requirements unless an exception 
applies.  Notwithstanding any provision in the Plan to the contrary, the Plan Administrator shall be authorized to 
take all actions necessary or appropriate to comply with such withholding and reporting requirements, including 
liquidating a portion of the distribution to be made under the Plan to generate sufficient funds to pay applicable 
withholding taxes, withholding distributions pending receipt of information necessary to facilitate such distributions, 
or establishing any other mechanisms it believes is reasonable and appropriate.  The Plan Administrator reserves the 
right to allocate all distributions made under the Plan in compliance with all applicable wage garnishments, alimony, 
child support, and other spousal awards, liens, and encumbrances. All Persons holding Claims shall be required to 
provide any information necessary to effect information reporting and the withholding of such taxes. 
Notwithstanding any other provision of the Plan to the contrary, each Holder of an Allowed Claim shall have the 
sole and exclusive responsibility for the satisfaction and payment of any tax obligations imposed by any 
governmental unit, including income, withholding, and other tax obligations, on account of such distribution. 

E. Allocation of Plan Distributions Between Principal and Interest. 

Distributions in respect of Allowed Claims shall be allocated first to the principal amount of such Claims 
(as determined for federal income tax purposes) and then, to the extent the consideration exceeds the principal 
amount of the Claims, to any portion of such Claims for accrued but unpaid interest as Allowed therein. 

F. Setoffs and Recoupment. 

Except as otherwise expressly provided herein, the Debtors or the Post-Effective Date Debtor, may, but 
shall not be required to, setoff against or recoup from any Claims of any nature whatsoever that the Debtors or the 
Post-Effective Date Debtor may have against the claimant, but neither the failure to do so nor the allowance of any 
Claim hereunder shall constitute a waiver or release by the Debtors or the Post-Effective Date Debtor of any such 
Claim it may have against the Holder of such Claim. 
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G. Claims Paid or Payable by Third Parties. 

1. Claims Paid by Third Parties. 

The Plan Administrator shall reduce in full a Claim, and such Claim shall be disallowed without a Claims 
objection having to be Filed and without any further notice to or action, order, or approval of the Bankruptcy Court, 
to the extent that the Holder of such Claim receives payment in full on account of such Claim from a party that is not 
a Debtor.  Subject to the last sentence of this paragraph, to the extent a Holder of a Claim receives a distribution on 
account of such Claim and receives payment from a party that is not a Debtor on account of such Claim, such 
Holder shall, within 14 days of receipt thereof, repay or return the distribution to the Plan Administrator to the extent 
the Holder’s total recovery on account of such Claim from the third party and under the Plan exceeds the amount of 
such Claim as of the date of any such distribution under the Plan.  The failure of such Holder to timely repay or 
return such distribution shall result in the Holder owing the Plan Administrator annualized interest at the 
Federal Judgment Rate on such amount owed for each Business Day after the 14-day grace period specified above 
until the amount is repaid. 

2. Claims Payable by Insurance, Third Parties. 

No distributions under the Plan shall be made on account of an Allowed Claim that is payable pursuant to 
one of the Debtors’ insurance policies, surety agreements, other non-Debtor payment agreements, or collateral held 
by a third party, until the Holder of such Allowed Claim has exhausted all remedies with respect to such insurance 
policy, surety agreement, other non-Debtor payment agreement, or collateral, as applicable.  To the extent that one 
or more of the Debtors’ insurers, sureties, or non-Debtor payors pays or satisfies in full or in part a Claim (if and to 
the extent adjudicated by a court of competent jurisdiction), or such collateral or proceeds from such collateral is 
used to satisfy such Claim, then immediately upon such payment, the applicable portion of such Claim shall be 
expunged without a Claim objection having to be Filed and without any further notice to or action, order, or 
approval of the Bankruptcy Court. 

3. Applicability of Insurance Policies. 

Notwithstanding anything to the contrary in the Plan or Confirmation and Sale Order, Confirmation and 
Consummation of the Plan shall not limit or affect the rights of any third-party beneficiary or other covered party of 
any of the Debtor’s insurance policies with respect to such policies, including the D&O Policies. 

H. Indefeasible Distributions. 

Any and all distributions made under the Plan shall be indefeasible and not subject to clawback. 

I. Exemption from Securities Laws. 

The issuance of and the distribution under the Plan of the HoldCo Equity to Holders of Allowed Senior 
Notes Secured Claims (but not the issuance of HoldCo Equity to Knight Hawk as described in the Transaction 
Agreement) shall be exempt from registration under the Securities Act and any other applicable securities laws 
pursuant to section 1145 of the Bankruptcy Code. These Securities may be resold without registration under the 
Securities Act or other federal securities laws pursuant to the exemptions provided by sections 1145(b)(1) and 
1145(c) of the Bankruptcy Code, unless the holder is an “underwriter” with respect to such Securities, as that term is 
defined in section 1145(b) of the Bankruptcy Code, or an “affiliate” of HoldCo within the meaning of Rule 144 
under the Securities Act and section 4(a)(2) of the Securities Act.  In addition, such section 1145 exempt Securities 
generally may be resold without registration under state securities laws pursuant to various exemptions provided by 
the respective laws of the several states.  The issuance of HoldCo Equity to Knight Hawk pursuant to the 
Transaction Agreement is expected to be exempt from registration under the Securities Act and any other applicable 
securities laws as a private placement by HoldCo under section 4(a)(2) of the Securities Act or any other applicable 
exemptions. 
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ARTICLE VII 
THE PLAN ADMINISTRATOR 

A. The Plan Administrator. 

The powers of the Plan Administrator shall include any and all powers and authority to implement the Plan 
and to administer and distribute the Distribution Reserve Accounts and wind down the businesses and affairs of the 
Debtors and the Post-Effective Date Debtor, including:  (1) liquidating, receiving, holding, and investing, 
supervising, and protecting the Post-Effective Date Debtor Assets; (2) taking all steps to execute all instruments and 
documents necessary to effectuate the distributions to be made under the Plan from the Distribution Reserve 
Accounts; (3) making distributions from the Distribution Reserve Accounts as contemplated under the Plan; 
(4) establishing and maintaining bank accounts in the name of the Post-Effective Date Debtor; (5) subject to the 
terms set forth herein, employing, retaining, terminating, or replacing professionals to represent it with respect to its 
responsibilities or otherwise effectuating the Plan to the extent necessary; (6) paying all reasonable fees, expenses, 
debts, charges, and liabilities of the Post-Effective Date Debtor; (7) administering and paying taxes of the Post-
Effective Date Debtor, including filing tax returns; (8) representing the interests of the Post-Effective Date Debtor or 
the Estates before any taxing authority in all matters, including any action, suit, proceeding or audit; and 
(9) exercising such other powers as may be vested in it pursuant to order of the Bankruptcy Court or pursuant to the 
Plan, or as it reasonably deems to be necessary and proper to carry out the provisions of the Plan. 

The Plan Administrator may resign at any time upon 30 days’ written notice delivered to the Bankruptcy 
Court; provided that such resignation shall only become effective upon the appointment of a permanent or interim 
successor Plan Administrator.  Upon its appointment, the successor Plan Administrator, without any further act, 
shall become fully vested with all of the rights, powers, duties, and obligations of its predecessor and all 
responsibilities of the predecessor Plan Administrator relating to the Post-Effective Date Debtor shall be terminated. 

1. Plan Administrator Rights and Powers. 

 The Plan Administrator shall retain and have all the rights, powers and duties necessary to carry out his or 
her responsibilities under this Plan, and as otherwise provided in the Confirmation and Sale Order.  The Plan 
Administrator shall be the exclusive trustee of the Post-Effective Date Debtor Assets for the purposes of 31 U.S.C. § 
3713(b) and 26 U.S.C. § 6012(b)(3), as well as the representative of the Estates appointed pursuant to Bankruptcy 
Code § 1123(b)(3)(B).   
 

2. Retention of Professionals. 

 The Plan Administrator shall have the right to retain the services of attorneys, accountants, and other 
professionals that, in the discretion of the Plan Administrator, are necessary to assist the Plan Administrator in the 
performance of his or her duties.  The reasonable fees and expenses of such professionals shall be paid by the Post-
Effective Date Debtor from the Wind-Down Reserve upon the monthly submission of statements to the Plan 
Administrator.  The payment of the reasonable fees and expenses of the Plan Administrator’s retained professionals 
shall be made in the ordinary course of business from the Wind-Down Reserve and shall not be subject to the 
approval of the Bankruptcy Court. 
 

3. Compensation of the Plan Administrator 

 The Plan Administrator’s compensation, on a Post-Effective Date basis, shall be as described in the Plan 
Supplement and paid out of the Wind-Down Reserve.  
 

4. Plan Administrator Expenses. 

 All costs, expenses and obligations incurred by the Plan Administrator in administering this Plan, the 
Post-Effective Date Debtor, or in any manner connected, incidental or related thereto, in effecting distributions from 
the Post-Effective Date Debtor thereunder (including the reimbursement of reasonable expenses) shall be a charge 
against the Post-Effective Date Debtor Assets remaining from time to time in the hands of the Plan Administrator.  
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Such expenses shall be paid from the Wind-Down Reserve and paid as they are incurred without the need for 
Bankruptcy Court approval. 
 

5. Plan Administrator Oversight. 

 Notwithstanding anything to the contrary contained herein, the Plan Administrator shall consult with the 
Required Supporting Senior Noteholders with regard to the settlement of any Administrative Claim, Priority Claim, 
or Other Secured Claim. 
 
B. Wind-Down. 

 On and after the Effective Date, the Plan Administrator will be authorized to implement the Plan and any 
applicable orders of the Bankruptcy Court, and the Plan Administrator shall have the power and authority to take 
any action necessary to wind down and dissolve the Debtors’ Estates. 
 
 As soon as practicable after the Effective Date, the Plan Administrator shall:  (1) cause the Debtors and the 
Post-Effective Date Debtor, as applicable, to comply with, and abide by, the terms of the Transaction Agreement 
and any other documents contemplated thereby; (2) file for each of the Debtors, except the Post-Effective Date 
Debtor, a certificate of dissolution or equivalent document, together with all other necessary corporate and company 
documents, to effect the dissolution of the Debtors under the applicable laws of their state of incorporation or 
formation (as applicable), including, but not limited to, any actions contemplated in Sections 275–283 of the DGCL; 
and (3) take such other actions as the Plan Administrator may determine to be necessary or desirable to carry out the 
purposes of the Plan.  For purposes of clause (2) of the preceding sentence, the Plan shall constitute a plan of 
distribution as contemplated in the DGCL.  The certificate of dissolution or equivalent document may be executed 
by the Plan Administrator without need for any action or approval by the shareholders or Board of Directors of any 
Debtor.  From and after the Effective Date, except with respect to the Post-Effective Date Debtor as set forth herein, 
the Debtors (4) for all purposes shall be deemed to have withdrawn their business operations from any state in which 
the Debtors were previously conducting, or are registered or licensed to conduct, their business operations, and shall 
not be required to file any document, pay any sum, or take any other action in order to effectuate such withdrawal, 
(5) shall be deemed to have cancelled pursuant to this Plan all Interests, and (6) shall not be liable in any manner to 
any taxing authority for franchise, business, license, or similar taxes accruing on or after the Effective Date.  For the 
avoidance of doubt, (7) notwithstanding the Debtors’ dissolution, the Debtors shall be deemed to remain intact 
solely with respect to the preparation, filing, review, and resolution of applications for Professional Fee Claims. 
 
 The filing of the final monthly report (for the month in which the Effective Date occurs) and all subsequent 
quarterly reports shall be the responsibility of the Plan Administrator.  
 
C. Exculpation; Indemnification; Insurance; Liability Limitation. 

The Plan Administrator, all professionals retained by the Plan Administrator, each in their capacities as 
such, shall be deemed exculpated and indemnified, except for fraud, willful misconduct, or gross negligence, in all 
respects by the Post-Effective Date Debtor.  The Plan Administrator may obtain, at the expense of the Post-Effective 
Date Debtor and with funds from the Wind-Down Reserve, commercially reasonable liability or other appropriate 
insurance with respect to the indemnification obligations of the Post-Effective Date Debtor.  The Plan Administrator 
may rely upon written information previously generated by the Debtors.  

For the avoidance of doubt, notwithstanding anything to the contrary contained herein, the Plan 
Administrator in its capacity as such, shall have no liability whatsoever to any party for the liabilities and/or 
obligations, however created, whether direct or indirect, in tort, contract, or otherwise, of the Debtors. 

D. Tax Returns. 

After the Effective Date, the Plan Administrator shall complete and file all final or otherwise required 
federal, state, and local tax returns for each of the Debtors, and, pursuant to section 505(b) of the Bankruptcy Code, 
may request an expedited determination of any unpaid tax liability of such Debtor or its Estate for any tax incurred 
during the administration of such Debtor’s Chapter 11 Case, as determined under applicable tax laws. 
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E. Dissolution of the Post-Effective Date Debtor. 

Upon a certification to be Filed with the Bankruptcy Court by the Plan Administrator of all distributions 
having been made and completion of all its duties under the Plan and entry of a final decree closing the last of the 
Chapter 11 Cases, the Post-Effective Date Debtor shall be deemed to be dissolved without any further action by the 
Post-Effective Date Debtor, including the filing of any documents with the secretary of state for the state in which 
the Post-Effective Date Debtor is formed or any other jurisdiction.  The Plan Administrator, however, shall have 
authority to take all necessary actions to dissolve the Post-Effective Date Debtor in and withdraw the Post-Effective 
Date Debtor from applicable state(s). 

ARTICLE VIII 
RESERVES ADMINISTERED BY THE PLAN ADMINISTRATOR 

A. Establishment of Reserve Accounts. 

The Plan Administrator shall establish each of the Distribution Reserve Accounts (which may be affected 
by either establishing a segregated account or establishing book entry accounts, in the sole discretion of the Plan 
Administrator). 

B. Undeliverable Distribution Reserve. 

1. Deposits. 

If a Distribution to any Holder of an Allowed Claim is returned to the Plan Administrator as undeliverable 
or is otherwise unclaimed, such Distribution shall be deposited in a segregated, interest-bearing account, designated 
as an “Undeliverable Distribution Reserve,” for the benefit of such Holder until such time as such Distribution 
becomes deliverable, is claimed or is deemed to have been forfeited in accordance with Article I.A.2 of this Plan. 

2. Forfeiture. 

Any Holder of an Allowed Claim that does not assert a Claim pursuant to this Plan for an Undeliverable or 
Unclaimed Distribution within three months after the first Distribution is made to such Holder shall be deemed to 
have forfeited its claim for such Undeliverable or Unclaimed Distribution and shall be forever barred and enjoined 
from asserting any such claim for the Undeliverable or Unclaimed Distribution against any Debtor, any Estate, the 
Plan Administrator, the Post-Effective Date Debtor, or their respective properties or assets.  In such cases, any Cash 
or other property held by the Post-Effective Date Debtor in the Undeliverable Distribution Reserve for distribution 
on account of such claims for Undeliverable or Unclaimed Distributions, including the interest that has accrued on 
such Undeliverable or Unclaimed Distribution while in the Undeliverable Distribution Reserve, shall become the 
property of the Post-Effective Date Debtor, notwithstanding any federal or state escheat laws to the contrary, and 
shall promptly be transferred to the General Account to be distributed according to the priority set forth in Article 
VIII.G without any further action or order of the Court; provided that any Undeliverable or Unclaimed Distribution 
on account of an Allowed General Unsecured Claim shall be transferred to the GUC Reserve. 

3. Disclaimer. 

The Plan Administrator and his or her respective agents and attorneys are under no duty to take any action 
to either (i) attempt to locate any Claim Holder, or (ii) obtain an executed Internal Revenue Service Form W-9 from 
any Claim Holder; provided that in his or her sole discretion, the Plan Administrator may periodically publish notice 
of Unclaimed Distributions.   

4. Distribution from Reserve. 

Within fifteen (15) Business Days after the Holder of an Allowed Claim satisfies the requirements of this 
Plan, such that the distribution(s) attributable to its Claim is no longer an Undeliverable or Unclaimed Distribution 
(provided that satisfaction occurs within the time limits set forth in Article I.A.2 of this Plan), the Plan Administrator 
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shall distribute out of the Undeliverable Distribution Reserve the amount of the Undeliverable or Unclaimed 
Distribution attributable to such Claim, including the interest that has accrued on such Undeliverable or Unclaimed 
Distribution while in the Undeliverable Distribution Reserve, to the General Account. 

C. Priority Claims Reserve. 

On the Effective Date, the Plan Administrator shall establish the Priority Claims Reserve by depositing 
Cash in the amount of the Priority Claims Reserve Amount into the Priority Claims Reserve. The Priority Claims 
Reserve Amount shall be used to pay Allowed Priority Claims.  If all or any portion of a Priority Claim shall 
become a Disallowed Claim, then the amount on deposit in the Priority Claims Reserve attributable to such surplus 
or such Disallowed Claim, including the interest that has accrued on said amount while on deposit in the Priority 
Claims Reserve, shall remain in the Priority Claims Reserve to the extent that the Plan Administrator determines 
necessary to ensure that the Cash remaining in the Priority Claims Reserve is sufficient to ensure that all Allowed 
Priority Claims will be paid in accordance with the Plan, and shall otherwise promptly be transferred to the General 
Account to be distributed in accordance with the Plan without any further action or order of the Court.  Any amounts 
remaining in the Priority Claims Reserve after payment of all Allowed Priority Claims shall promptly be transferred 
to the General Account and shall be distributed according to the priority set forth in Article VIII.G without any 
further action or order of the Court. 

D. Wind-Down Reserve. 

On the Effective Date, the Plan Administrator shall establish the Wind-Down Reserve by depositing Cash 
in the amount of the Wind-Down Amount into the Wind-Down Reserve.  The Wind-Down Reserve shall be used by 
the Plan Administrator solely to satisfy the expenses of the Post-Effective Date Debtor and the Plan Administrator as 
set forth in the Plan and the Wind-Down Budget; provided that all costs and expenses associated with the winding 
up of the Post-Effective Date Debtor and the storage of records and documents shall constitute expenses of the Post-
Effective Date Debtor and shall be paid from the Wind-Down Reserve.  In no event shall the Plan Administrator be 
required or permitted to use its personal funds or assets for such purposes.  Any amounts remaining in the Wind-
Down Reserve after payment of all expenses of the Post-Effective Date Debtor and the Plan Administrator shall 
promptly be transferred to the General Account and shall be distributed according to the priority set forth in Article 
VIII.G without any further action or order of the Court. 

E. Other Secured Claim Reserve. 

 On the Effective Date, the Plan Administrator shall establish the Other Secured Claims Reserve by 
depositing Cash in the amount of the Other Secured Claims Reserve Amount into the Other Secured Claims 
Reserve.  The Other Secured Claims Reserve Amount shall be used to pay Allowed Other Secured Claims.  If all or 
any portion of an Other Secured Claim shall become a Disallowed Claim, then the amount on deposit in the Other 
Secured Claims Reserve attributable to such surplus or such Disallowed Claim, including the interest that has 
accrued on said amount while on deposit in the Other Secured Claims Reserve, shall remain in the Other Secured 
Claims Reserve to the extent that the Plan Administrator determines necessary to ensure that the Cash remaining in 
the Other Secured Claims Reserve is sufficient to ensure that all Allowed Other Secured Claims will be paid in 
accordance with the Plan, and shall otherwise promptly be transferred to the General Account to be distributed in 
accordance with the Plan without any further action or order of the Court.  Any amounts remaining in the Other 
Secured Claims Reserve after satisfaction of all Allowed Other Secured Claims shall promptly be transferred to the 
General Account and shall be distributed according to the priority set forth in Article VIII.G without any further 
action or order of the Court. 
 
F. GUC Reserve. 

On the Effective Date, the Plan Administrator shall establish and thereafter maintain the GUC Reserve in a 
separate, segregated account by depositing the GUC Distribution Proceeds into the GUC Reserve.  The GUC 
Distribution Proceeds shall be used to pay Allowed General Unsecured Claims on a pro rata basis.  If all or any 
portion of a General Unsecured Claim shall become a Disallowed Claim, then the amount on deposit in the GUC 
Reserve attributable to such surplus or such Disallowed Claim, including the interest that has accrued on said 
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amount while on deposit in the GUC Reserve, shall remain in the GUC Reserve and be distributed to holders of 
Allowed General Unsecured Claims in accordance with the Plan. 

Notwithstanding anything to the contrary herein, neither the Plan Administrator, the Post-Effective Date 
Debtor nor any other party in interest shall be obligated to fund the GUC Reserve in an aggregate amount in excess 
of the GUC Distribution Proceeds. 

G. Distribution Proceeds/Priority Waterfall. 

The Plan Administrator shall deliver to the Senior Note Trustee on a periodic basis all Remaining 
Collateral Proceeds available for distribution from time to time to the Holders of Allowed Senior Notes Secured 
Claims pursuant to Article III.B.3 hereof, with any balance constituting GUC Distribution Proceeds.  All Remaining 
Available Asset Proceeds shall be allocated and paid to the applicable holders of Claims until paid in full from time 
to time in the following priority (in each case on a pro rata basis):  (i) first, on account of any Adequate Protection 
Claims remaining after taking into account any distributions received on account thereof pursuant to Article III.B.3 
or the preceding sentence (the “Remaining Adequate Protection Claims”); and (ii) and second, on account of any 
Allowed General Unsecured Claims (including any Senior Notes Deficiency Claims). 

 
H. The General Account and Distribution Reserve Account Adjustments. 

Beginning on the first anniversary of the Effective Date or at such other times as the Plan Administrator 
shall determine as appropriate, and thereafter, on each anniversary of the Effective Date, the Plan Administrator 
shall determine the amount of Cash required to adequately maintain each of the Distribution Reserve Accounts 
(other than the GUC Reserve).  Other than with respect to amounts held in the GUC Reserve, if after making and 
giving effect to any determination referred to in the immediately preceding sentence, the Plan Administrator 
determines that any Distribution Reserve Account (i) contains Cash in an amount in excess of the amount then 
required to adequately maintain such Distribution Reserve Account, then at any such time the Plan Administrator 
shall transfer such surplus Cash to the General Account to be used or distributed according to the priority set forth in 
this Article VIIIH, or (ii) does not contain Cash in an amount sufficient to adequately maintain such Distribution 
Reserve Account (other than the GUC Reserve), then at any such time the Plan Administrator shall transfer Cash 
from the General Account, to the extent Cash is available in the General Account until the deficit in such 
Distribution Reserve Account is eliminated.  Any funds in the General Account not needed to eliminate a 
Distribution Reserve Account deficit shall be allocated and paid in the following priority (in each case on a pro rata 
basis):  (x) first, to each Holder of a Remaining Adequate Protection Claim until such Claim is paid in full ; (y) 
second, to the extent such funds constitute Remaining Collateral Proceeds, to each Holder of an Allowed Senior 
Notes Secured Claim until such Allowed Senior Notes Secured Claim is paid in full; and (z) third, to each Holder of 
an Allowed General Unsecured Claim. 

ARTICLE IX 
PROCEDURES FOR RESOLVING CONTINGENT,  

UNLIQUIDATED, AND DISPUTED CLAIMS 

A. Allowance of Claims and Interests. 

Prior to the Effective Date, the Debtors, and on and after the Effective Date, the Plan Administrator, shall 
have and shall retain any and all rights and defenses that the Debtors had with respect to any Claim immediately 
before the Effective Date.  After the Effective Date, the Plan Administrator and, to the extent that any Claim or 
Interest constitutes a Transferred Asset, NewCo shall have and retain any and all rights and defenses that the 
applicable Debtor had with respect to any Claim or any Interest immediately before the Effective Date.  Except as 
expressly provided in the Plan or in any order entered in the Chapter 11 Cases before the Effective Date (including 
the Confirmation and Sale Order), no Claim shall become an Allowed Claim unless and until such Claim is deemed 
Allowed under the Plan or the Bankruptcy Code or the Bankruptcy Court has entered a Final Order, including the 
Confirmation and Sale Order (when it becomes a Final Order), in the Chapter 11 Cases allowing such Claim. 
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B. Claims and Interests Administration Responsibilities. 

Except as otherwise specifically provided in the Plan and notwithstanding any requirements that may be 
imposed pursuant to Bankruptcy Rule 9019, on and after the Effective Date, the Plan Administrator by order of the 
Bankruptcy Court, shall have the sole authority, in consultation with the Required Supporting Senior Noteholders 
with regard to all Claims: (1) to File, withdraw, or litigate to judgment objections to Claims; (2) to settle or 
compromise any Disputed Claim without any further notice to or action, order, or approval by the Bankruptcy Court; 
and (3) to administer and adjust the Claims Register to reflect any such settlements or compromises without any 
further notice to or action, order, or approval by the Bankruptcy Court. 

C. Estimation of Claims and Interests. 

As of the Effective Date, the Plan Administrator or the Post-Effective Date Debtors, as applicable, may (but 
is not required to), at any time, request that the Bankruptcy Court estimate any Claim or Interest pursuant to 
applicable law, including pursuant to section 502(c) of the Bankruptcy Code and/or Bankruptcy Rule 3012, for any 
reason, regardless of whether any party previously has objected to such Claim or whether the Bankruptcy Court has 
ruled on any such objection, and the Bankruptcy Court shall retain jurisdiction to estimate any such Claim, including 
during the litigation of any objection to any Claim or during the pendency of any appeal relating to such objection.  
Notwithstanding any provision otherwise in the Plan, a Claim that has been expunged from the Claims Register, but 
that either is subject to appeal or has not been the subject of a Final Order, shall be deemed to be estimated at zero 
dollars, unless otherwise ordered by the Bankruptcy Court.  In the event that the Bankruptcy Court estimates any 
Claim, that estimated amount shall constitute a maximum limitation on such Claim for all purposes under the Plan 
(including for purposes of distributions) and may be used as evidence in any supplemental proceedings, and the Plan 
Administrator may elect to pursue any supplemental proceedings to object to any ultimate distribution on such 
Claim.  Notwithstanding section 502(j) of the Bankruptcy Code, in no event shall any Holder of a Claim that has 
been estimated pursuant to section 502(c) of the Bankruptcy Code or otherwise be entitled to seek reconsideration of 
such estimation unless such Holder has Filed a motion requesting the right to seek such reconsideration on or before 
seven (7) days after the date on which such Claim is estimated.  Each of the foregoing Claims and objection, 
estimation, and resolution procedures are cumulative and not exclusive of one another.  Claims may be estimated 
and subsequently compromised, settled, withdrawn, or resolved by any mechanism approved by the Bankruptcy 
Court.   

D. Adjustment to Claims or Interests without Objection. 

Any Claim or Interest that has been paid or satisfied, or any Claim or Interest that has been amended or 
superseded, may be adjusted or expunged on the Claims Register by the Plan Administrator without a Claims 
objection having to be Filed and without any further notice to or action, order, or approval of the Bankruptcy Court. 

E. Time to File Objections to Claims. 

Any objections to Claims shall be Filed on or before the Claims Objection Bar Date, as such may be 
extended pursuant to the terms of the Plan. 

F. Disallowance of Claims. 

Other than with respect to Claims Allowed under the Plan, to the maximum extent provided by section 
502(d) of the Bankruptcy Code, any Claims held by Entities from which property is recoverable under section 542, 
543, 550, or 553 of the Bankruptcy Code or that is a transferee of a transfer avoidable under section 522(f), 522(h), 
544, 545, 547, 548, 549, or 724(a) of the Bankruptcy Code, shall be deemed Disallowed pursuant to section 502(d) 
of the Bankruptcy Code, and Holders of such Claims may not receive any distributions on account of such Claims 
until such time as such Causes of Action against that Entity have been settled or a Bankruptcy Court order with 
respect thereto has been entered and all sums due, if any, to the Debtors by that Entity have been turned over or paid 
to the Debtors or the Plan Administrator.  All Proofs of Claim Filed on account of an indemnification obligation to a 
director, officer, or employee shall be deemed satisfied and expunged from the Claims Register as of the Effective 
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Date to the extent such indemnification obligation is assumed (or honored or reaffirmed, as the case may be) 
pursuant to the Plan, without any further notice to or action, order, or approval of the Bankruptcy Court. 

G. Amendments to Claims. 

On or after the Effective Date, except as provided in the Plan or the Confirmation and Sale Order, a Claim 
or Interest may not be Filed or amended without the prior authorization of the Debtors or the Plan Administrator, as 
applicable, and any such new or amended Claim or Interest Filed shall be deemed disallowed in full and expunged 
without any further action. 

H. No Distributions Pending Allowance. 

If an objection to a Claim or Interest or portion thereof is Filed as set forth in Article IX of the Plan, or if 
such Claim or Interest is scheduled as Disputed, no payment or distribution provided under the Plan shall be made 
on account of such Claim or Interest or portion thereof unless and until such Disputed Claim or Disputed Interest 
becomes an Allowed Claim or Allowed Interest. 

I. Distributions After Allowance. 

To the extent that a Disputed Claim or Disputed Interest ultimately becomes an Allowed Claim or Allowed 
Interest, distributions (if any) shall be made to the Holder of such Allowed Claim or Allowed Interest in accordance 
with the provisions of the Plan.  As soon as practicable after the date that the order or judgment of the Bankruptcy 
Court allowing any Disputed Claim or Disputed Interest becomes a Final Order, the Plan Administrator shall 
provide to the Holder of such Claim or Interest the distribution (if any) to which such Holder is entitled under the 
Plan as of the Effective Date, less any previous distribution (if any) that was made on account of the undisputed 
portion of such Claim or Interest, without any interest, dividends, or accruals to be paid on account of such Claim or 
Interest unless required under applicable bankruptcy law or as otherwise provided in Article III.B of the Plan. 

J. Single Satisfaction of Claims 

Holders of Allowed Claims may assert such Claims against the Debtors obligated with respect to such 
Claims, and such Claims shall be entitled to share in the recovery provided for the applicable Class of Claims 
against the Debtors based upon the full Allowed amount of such Claims.  Notwithstanding the foregoing, in no case 
shall the aggregate value of all property received or retained under the Plan on account of any Allowed Claim 
exceed 100 percent of the underlying Allowed Claim plus applicable interest, if any. 

ARTICLE X 
SETTLEMENT, RELEASE, INJUNCTION, AND RELATED PROVISIONS 

A. Settlement, Compromise, and Release of Claims and Interests. 

Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019 and in consideration for the 
distributions and other benefits provided pursuant to the Plan, the provisions of the Plan shall constitute a good-faith 
compromise and settlement of all Claims, Interests, and controversies relating to the contractual, legal, and 
subordination rights that a Holder of a Claim or Interest may have with respect to any Allowed Claim or Interest, or 
any distribution to be made on account of such Allowed Claim or Interest.  The entry of the Confirmation and Sale 
Order shall constitute the Bankruptcy Court’s approval of the compromise or settlement of all such Claims, 
Interests, and controversies, as well as a finding by the Bankruptcy Court that such compromise or settlement is in 
the best interests of the Debtors, their Estates, and Holders of Claims and Interests and is fair, equitable, and 
reasonable.  In accordance with the provisions of the Plan, pursuant to Bankruptcy Rule 9019, without any further 
notice to or action, order, or approval of the Bankruptcy Court, after the Effective Date, the Plan Administrator may 
compromise and settle Claims against, and Interests in, the Debtors and their Estates and Causes of Action against 
other Entities. 
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B. Release of Liens. 

Except as otherwise specifically provided in the Plan, the Transaction Agreement or in any contract, 
instrument, release, or other agreement or document created pursuant to the Plan, on the Effective Date and 
concurrently with the applicable distributions made pursuant to the Plan and the Transaction Agreement, all 
mortgages, deeds of trust, Liens, pledges, or other security interests against any property of the Estates shall 
be fully released, settled, compromised, and discharged, and all of the right, title, and interest of any Holder 
of such mortgages, deeds of trust, Liens, pledges, or other security interests shall revert to the Debtors and 
their successors and assigns, in each case, without any further approval or order of the Bankruptcy Court 
and without any action or Filing being required to be made by the Debtors.  In addition, the Senior Notes 
Trustee shall execute and deliver all documents reasonably requested by the Debtors or Plan Administrator 
to evidence the release of such mortgages, deeds of trust, Liens, pledges, and other security interests and shall 
authorize the Debtors to file UCC-3 termination statements (to the extent applicable) with respect thereto. 

C. Releases by the Debtors. 

 Pursuant to section 1123(b) of the Bankruptcy Code, and except as otherwise specifically provided in 
the Plan, for good and valuable consideration, including the service of the Released Parties in facilitating the 
expeditious reorganization of the Debtors and the implementation of the restructuring contemplated by the 
Plan, effective as of the Effective Date, the Debtors, the Post-Effective Date Debtor, and any Person seeking to 
exercise the rights of the Estates, including any successor to the Debtors or any estate representative 
appointed or selected pursuant to section 1123(b)(3) of the Bankruptcy Code shall be deemed to forever 
release, waive, and discharge the Released Parties of any and all claims, obligations, rights, suits, damages, 
Causes of Action, remedies, and liabilities whatsoever, including any derivative claims asserted on behalf of 
the Debtors, whether known or unknown, foreseen or unforeseen, liquidated or unliquidated, contingent or 
fixed, existing or hereafter arising, in law, at equity or otherwise, whether for tort, contract, violations of 
federal or state securities laws or otherwise, including those that any of the Debtors, the Post-Effective Date 
Debtor, the Estates, or their Affiliates would have been legally entitled to assert in their own right (whether 
individually or collectively) or on behalf of the Holder of any claim or Interest, based on or relating to, or in 
any manner arising from, in whole or in part, the Debtors, the Estates, the conduct of the Debtors’ businesses, 
the Chapter 11 Cases, the purchase, sale, or rescission or the purchase or sale of any security of the Debtors 
or the Post-Effective Date Debtor, the subject matter of, or the transactions or events giving rise to, any 
Claim or Interest that is treated in the Plan, the business or contractual arrangements between any of the 
Debtors and any Released Party, the restructuring of claims and Interests prior to or in the Chapter 11 
Cases, the negotiation, formulation, or preparation of the Restructuring Support Agreement, the Transaction 
Agreement, Plan, the Plan Supplement, the Disclosure Statement, or related agreements, instruments, or 
other documents, or upon any other act or omission, transaction, or occurrence relating to the foregoing 
taking place on or before the Effective Date of the Plan. 
 
 Notwithstanding anything to the contrary in the foregoing, the releases set forth above do not release 
any post-Effective Date obligations of any party or Entity: (1) arising under the Plan, the Transaction 
Agreement, or any document, instrument, or agreement (including those set forth in the Plan Supplement) 
executed to implement the Plan, or (2) expressly set forth in and preserved by the Plan, the Plan Supplement, 
or related documents. 
 
 Entry of the Confirmation and Sale Order shall constitute the Bankruptcy Court’s approval, 
pursuant to Bankruptcy Rule 9019, of the Debtor Release, which includes by reference each of the related 
provisions and definitions contained herein, and further, shall constitute the Bankruptcy Court’s finding that 
the Debtor Release is:  (1) in exchange for the good and valuable consideration provided by the Released 
Parties; (2) a good faith settlement and compromise of the claims released by the Debtor Release; (3) in the 
best interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable and reasonable; (5) 
given and made after reasonable investigation by the Debtors and after notice and opportunity for hearing; 
and (6) a bar to any of the Debtors asserting any claim released by the Debtor Release against any of the 
Released Parties. 
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D. Releases by Holders of Claims and Interests. 

 Except as otherwise specifically provided in the Plan, for good and valuable consideration, including 
the service of the Released Parties in facilitating the expeditious reorganization of the Debtors and the 
implementation of the restructuring contemplated by the Plan, effective as of the Effective Date, the Releasing 
Parties (regardless of whether a Releasing Party is a Released Party) shall be deemed to forever release, 
waive, and discharge the Released Parties of any and all claims, obligations, rights, suits, damages, Causes of 
Action, remedies, and liabilities whatsoever, including any derivative claims asserted on behalf of a Debtor, 
whether known or unknown, foreseen or unforeseen, liquidated or unliquidated, contingent or fixed, existing 
or hereafter arising, in law, at equity, or otherwise, whether for tort, contract, violations of federal or state 
securities laws or otherwise, including those that any of the Debtors, the Estates, or their Affiliates would 
have been legally entitled to assert in their own right (whether individually or collectively) or on behalf of the 
Holder of any Claim or Interest, based on or relating to, or in any manner arising from, in whole or in part, 
the Debtors, the Estates, the conduct of the Debtors’ businesses, the Chapter 11 Cases, the purchase, sale, or 
rescission or the purchase or sale of any security of the Debtors, the subject matter of, or the transactions or 
events giving rise to, any Claim or Interest that is treated in the Plan, the business or contractual 
arrangements between any of the Debtors and any Released Party, the restructuring of Claims and Interests 
prior to or in the Chapter 11 Cases, the negotiation, formulation, or preparation of the Restructuring 
Support Agreement, the Transaction Agreement, Plan, the Plan Supplement, the Disclosure Statement, or 
related agreements, instruments, or other documents, or upon any other act or omission, transaction, or 
occurrence relating to the foregoing taking place on or before the Effective Date. 
 

Notwithstanding anything to the contrary in the foregoing, the releases set forth above do not release 
any post-Effective Date obligations of any party or Entity under the Plan, the Transaction Agreement, or any 
document, instrument, or agreement (including those set forth in the Plan Supplement) executed to 
implement the Plan. 
 
 Entry of the Confirmation and Sale Order shall constitute the Bankruptcy Court’s approval, 
pursuant to Bankruptcy Rule 9019, of the Third-Party Release, which includes by reference each of the 
related provisions and definitions contained herein, and further, shall constitute the Bankruptcy Court’s 
finding that the Third-Party Release is:  (1) in exchange for the good and valuable consideration provided by 
the Released Parties; (2) a good faith settlement and compromise of the claims released by the Releasing 
Parties; (3) in the best interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable and 
reasonable; (5) given and made after notice and opportunity for hearing; and (6) a bar to any of the Releasing 
Parties asserting any Claim released by the Third-Party Release against any of the Released Parties. 
 
E. Exculpation. 

 Upon and effective as of the Effective Date, the Debtors and their directors, officers, employees, 
attorneys, investment bankers, financial advisors, restructuring consultants, and other professional advisors 
and agents will be deemed to have solicited acceptances of the Plan in good faith and in compliance with the 
applicable provisions of the Bankruptcy Code, including section 1125(e) of the Bankruptcy Code. 
 
 Except with respect to any acts or omissions expressly set forth in and preserved by the Plan, the 
Plan Supplement, the Transaction Agreement or related documents, the Exculpated Parties shall neither 
have nor incur any liability to any Entity for any prepetition or postpetition act taken or omitted to be taken 
in connection with, or arising from or relating in any way to, the Chapter 11 Cases, including the operation of 
the Debtors’ businesses during the pendency of these Chapter 11 Cases; formulating, negotiating, preparing, 
disseminating, implementing, and/or effecting the Restructuring Support Agreement, the Transaction 
Agreement, the Disclosure Statement, and the Plan (including the Plan Supplement and any related contract, 
instrument, release, or other agreement or document created or entered into in connection therewith); the 
solicitation of votes for the Plan and the pursuit of Confirmation and Consummation of the Plan; the 
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administration of the Plan and/or the property to be distributed under the Plan; and/or any other prepetition 
or postpetition act taken or omitted to be taken in connection with or in contemplation of the restructuring of 
the Debtors.  In all respects, each Exculpated Party shall be entitled to rely upon the advice of counsel 
concerning his, her, or its respective duties under, pursuant to, or in connection with the Plan. 
 
 Notwithstanding anything herein to the contrary, nothing in the foregoing “Exculpation” shall 
exculpate any Person or Entity from any liability resulting from any act or omission constituting fraud, 
willful misconduct, gross negligence, criminal conduct, malpractice, misuse of confidential information that 
causes damages, or ultra vires acts as determined by a Final Order. 
 
F. Injunction. 

Except as otherwise provided in the Plan or the Confirmation and Sale Order, all Entities who have 
held, hold, or may hold Claims, Interests, Causes of Action, or liabilities that: (1) are subject to compromise 
and settlement pursuant to the terms of the Plan; (2) have been released pursuant to the Plan; (3) are subject 
to exculpation pursuant to the Plan; or (4) are otherwise stayed or terminated pursuant to the terms of the 
Plan, are permanently enjoined and precluded, from and after the Effective Date, from: (A) commencing or 
continuing in any manner any action or other proceeding of any kind, including on account of any Claims, 
Interests, Causes of Actions, or liabilities that have been compromised or settled against the debtors, the Post-
Effective Date Debtor, or any Entity so released or exculpated (or the property or estate of any Entity, 
directly or indirectly, so released or exculpated) on account of or in connection with or with respect to any 
released, settled, compromised, or exculpated Claims, equity Interests, Causes of Action, or liabilities; (B) 
enforcing, attaching, collecting, or recovering by any manner or means any judgment, award, decree, or 
order against the debtors, the Post-Effective Date Debtor, or any Entity so released or exculpated (or the 
property or estate of the debtors or any Entity so released or exculpated) on account of or in connection with 
or with respect to any such released, settled, compromised, or exculpated Claims, equity Interests, Causes of 
Action, or liabilities; (C) creating, perfecting, or enforcing any lien, claim, or encumbrance of any kind 
against the debtors, the Post-Effective Date Debtor, or any Entity so released or exculpated (or the property 
or estate of the debtors or any Entity so released or exculpated) on account of or in connection with or with 
respect to any such released, settled, compromised, or exculpated Claims, equity Interests, Causes of Action, 
or liabilities; (D) asserting any right of setoff or subrogation of any kind against any obligation due from the 
Debtors or any Entity so released or exculpated (or the property or estate of the debtors or any Entity so 
released or exculpated) on account of or in connection with or with respect to any such released, settled, 
compromised, or exculpated Claims, equity Interests, Causes of Action, or liabilities unless such Entity has 
timely asserted such setoff or subrogation right prior to confirmation in a document Filed with the 
Bankruptcy Court explicitly preserving such setoff or subrogation; and (e) commencing or continuing in any 
manner any action or other proceeding of any kind against the debtors, the Post-Effective Date Debtor, or 
any Entity so released or exculpated (or the property or estate of the debtors or any Entity so released or 
exculpated) on account of or in connection with or with respect to any such released, settled, compromised, or 
exculpated Claims, equity Interests, Causes of Action, or liabilities released, settled, or compromised 
pursuant to the Plan; provided that nothing contained in the Plan shall preclude an Entity from obtaining 
benefits directly and expressly provided to such Entity pursuant to the terms of the Plan; provided further 
that nothing contained in the Plan shall be construed to prevent any Entity from defending against Claims, 
objections, or collection actions whether be asserting a right of setoff or otherwise to the extent permitted by 
law.   

G. Recoupment. 

In no event shall any Holder of Claims or Interests be entitled to recoup any Claim against any claim, right, 
or Cause of Action of the Debtors, unless such Holder actually has performed such recoupment and provided notice 
thereof in writing to the Debtors on or before the Confirmation Date, notwithstanding any indication in any Proof of 
Claim or otherwise that such Holder asserts, has, or intends to preserve any right of recoupment. 
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H. Subordination Rights. 

Any distributions under the Plan to Holders shall be received and retained free from any obligations to hold 
or transfer the same to any other Holder and shall not be subject to levy, garnishment, attachment, or other legal 
process by any Holder by reason of claimed contractual subordination rights.  Any such subordination rights shall be 
waived, and the Confirmation and Sale Order shall constitute an injunction enjoining any Entity from enforcing or 
attempting to enforce any contractual, legal, or equitable subordination rights to property distributed under the Plan, 
in each case other than as provided in the Plan. 

I. Reimbursement or Contribution. 

If the Bankruptcy Court disallows a Claim for reimbursement or contribution of an Entity pursuant to 
section 502(e)(1)(B) of the Bankruptcy Code, then to the extent that such Claim is contingent as of the time of 
allowance or disallowance, such Claim shall be forever disallowed and expunged notwithstanding section 502(j) of 
the Bankruptcy Code, unless before the Confirmation Date:  (1) such Claim has been adjudicated as non-contingent 
or (2) the relevant Holder of a Claim has Filed a non-contingent Proof of Claim on account of such Claim and a 
Final Order has been entered before the Confirmation Date determining such Claim as no longer contingent. 

ARTICLE XI 
CONDITIONS PRECEDENT TO CONFIRMATION AND THE EFFECTIVE DATE 

A. Conditions Precedent to Confirmation. 

It shall be a condition to Confirmation of the Plan that the following conditions shall have been satisfied or 
waived pursuant to the provisions of the Plan:  (1) the Bankruptcy Court shall have entered the Confirmation and 
Sale Order; and (2) the Transaction Agreement shall not have been terminated in accordance with its terms. 

B. Conditions Precedent to the Effective Date. 

It shall be a condition to Consummation that the following conditions shall have been satisfied or waived 
pursuant to the provisions of the Plan: 

1. the Bankruptcy Court shall have entered the Confirmation and Sale Order; provided that in 
accordance with Bankruptcy Rules 3020(e), 6004(h), and 6006(d) (and notwithstanding any other provision of the 
Bankruptcy Code or the Bankruptcy Rules), the Confirmation and Sale Order shall not be stayed and shall be 
effective immediately upon its entry;  

 
2. the Sale Transaction shall have closed or shall close substantially contemporaneously with the 

Effective Date, and all conditions precedent to closing as set forth in the Transaction Agreement shall have been 
satisfied or waived in accordance with the terms thereof; 

 
3. any account(s) necessary to administer the Remaining Collateral and the Remaining Available 

Assets shall have been established, and any Cash proceeds of such Remaining Collateral and Remaining available 
Assets deposited therein; 

 
4. the Other Secured Claims Reserve shall have been established and funded; 
 
5. the Priority Claims Reserve shall have been established and funded; 
 
6. the GUC Reserve shall have been established;  
 
7. NewCo and the Debtors, as determined by the Transaction Agreement, have cured all monetary 

defaults arising under the Royalty Agreements in full in Cash; 
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8. the Restructuring Support Agreement and the Transaction Agreement shall not have been 
terminated and remains in full force and effect and binding; 

 
9. the Debtors have obtained all authorizations, consents, regulatory approvals, rulings, or documents 

that are necessary to implement and effectuate the Plan and each of the other transaction contemplated by the 
Restructuring;  

 
10. all allowed Professional Fee Claims approved by the Bankruptcy Court shall have been paid in full 

or amounts sufficient to pay all Professional Fee Claims that become Allowed after the Effective Date, shall have 
been placed in the Professional Fee Escrow pending approval of the Professional Fee Claims by the Bankruptcy 
Court; and  

 
11. all fees and expenses of the Senior Notes Trustee and the Supporting Senior Noteholders payable 

pursuant to the Cash Collateral Order shall have been paid in full. 
 

On the Effective Date, the Plan shall be deemed substantially consummated under sections 1101 and 
1127(b) of the Bankruptcy Code. 

C. Waiver of Conditions. 

The conditions to Consummation of the Plan set forth in Article XI.B hereof may be waived by the 
Debtors; provided that the condition set forth in Article XI.B.7 may not be waived without the consent of 
Thoroughbred; and provided further that the conditions set forth in Article XI.B.1, Article XI.B.2, Article XI.B.8, 
Article XI.B.9, and Article XI.B.11 may not be waived without the consent of the Required Supporting Senior 
Noteholders and Knight Hawk. 

D. Substantial Consummation. 

“Substantial Consummation” of the Plan, as defined in 11 U.S.C. § 1101(2), shall be deemed to occur on 
the Effective Date. 

E. Effect of Non-Occurrence of Conditions to the Effective Date. 

If the Effective Date does not occur, the Plan shall be null and void in all respects and nothing contained in 
the Plan or the Disclosure Statement shall:  (1) constitute a waiver or release of any Claims by or Claims against or 
Interests in the Debtors; (2) prejudice in any manner the rights of the Debtors, the Debtors’ Estates, any Holders, or 
any other Entity; or (3) constitute an admission, acknowledgment, offer, or undertaking by the Debtors, the Debtors’ 
Estates, any Holders, or any other Entity in any respect. 

ARTICLE XII 
MODIFICATION, REVOCATION, OR WITHDRAWAL OF THE PLAN 

A. Modification and Amendments. 

Subject to the limitations contained in the Plan, the Restructuring Support Agreement, and the Transaction 
Agreement, the Debtors, with the consent (not to be unreasonably withheld) of the Required Supporting Senior 
Noteholders and Knight Hawk, reserve the right to modify the Plan as to material terms and seek Confirmation 
consistent with the Bankruptcy Code and, as appropriate, not resolicit votes on such modified Plan.  Subject to 
certain restrictions and requirements set forth in section 1127 of the Bankruptcy Code and Bankruptcy Rule 3019 
and those restrictions on modifications set forth in the Plan, the Restructuring Support Agreement, and the 
Transaction Agreement, the Debtors, with the consent (not to be unreasonably withheld) of the Required Supporting 
Senior Noteholders and Knight Hawk, expressly reserve their rights to alter, amend, or modify materially the Plan 
with respect to the Debtors, one or more times, after Confirmation, and, to the extent necessary, may initiate 
proceedings in the Bankruptcy Court to so alter, amend, or modify the Plan, or remedy any defect or omission, or 
reconcile any inconsistencies in the Plan, the Disclosure Statement, or the Confirmation and Sale Order, in such 
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matters as may be necessary to carry out the purposes and intent of the Plan.  Any such modification or supplement 
shall be considered a modification of the Plan and shall be made in accordance with XII hereof. 

B. Effect of Confirmation on Modifications. 

Entry of a Confirmation and Sale Order shall mean that all modifications or amendments to the Plan 
occurring after the solicitation thereof and before the Confirmation Date are approved pursuant to section 1127(a) of 
the Bankruptcy Code and do not require additional disclosure or resolicitation under Bankruptcy Rule 3019. 

C. Revocation or Withdrawal of the Plan. 

Subject to the terms of the Restructuring Support Agreement and the Transaction Agreement, the Debtors 
reserve the right to revoke or withdraw the Plan, including the right to revoke or withdraw the Plan for any Debtor 
or all Debtors, prior to the Confirmation Date.  If the Debtors revoke or withdraw the Plan with respect to any 
Debtor, or if Confirmation or Consummation does not occur with respect to any Debtor, then:  (1) the Plan with 
respect to such Debtor shall be null and void in all respects; (2) any settlement or compromise embodied in the Plan 
with respect to such Debtor (including the fixing or limiting to an amount certain of any Claim or Interest or Class of 
Claims or Interests), assumption or rejection of Executory Contracts or Unexpired Leases effected by the Plan with 
respect to such Debtor, and any document or agreement executed pursuant to the Plan with respect to such Debtor, 
shall be deemed null and void; and (3) nothing contained in the Plan with respect to such Debtor shall:  (a) constitute 
a waiver or release of any Claims or Interests; (b) prejudice in any manner the rights of the Debtors, the Debtors’ 
Estates, or any other Entity; or (c) constitute an admission, acknowledgement, offer, or undertaking of any sort by 
the Debtors, the Debtors’ Estates, or any other Entity.  

ARTICLE XIII 
RETENTION OF JURISDICTION 

Notwithstanding the entry of the Confirmation and Sale Order and the occurrence of the Effective Date, on 
and after the Effective Date, the Bankruptcy Court shall retain exclusive jurisdiction over the Chapter 11 Cases and 
all matters, arising out of, or related to, the Chapter 11 Cases and the Plan, including jurisdiction to: 

1. Allow, disallow, determine, liquidate, classify, estimate, or establish the priority, Secured or 
unsecured status, or amount of any Claim or Interest, including the resolution of any request for payment of any 
Administrative Claim and the resolution of any and all objections to the Secured or unsecured status, priority, 
amount, or allowance of Claims or Interests; 

 
2. Decide and resolve all matters related to the granting and denying, in whole or in part, any 

applications for allowance of compensation or reimbursement of expenses to Professionals authorized pursuant to 
the Bankruptcy Code or the Plan; 

 
3. Resolve any matters related to:  (a) the assumption, assumption and assignment, or rejection of 

any Executory Contract or Unexpired Lease to which a Debtor is party or with respect to which a Debtor may be 
liable in any manner and to hear, determine, and, if necessary, liquidate, any Claims arising therefrom, including 
Claims related to the rejection of an Executory Contract or Unexpired Lease, Cure Costs pursuant to section 365 of 
the Bankruptcy Code, or any other matter related to such Executory Contract or Unexpired Lease; (b) any potential 
contractual obligation under any Executory Contract or Unexpired Lease that is assumed and/or assigned; (c) the 
Debtors amending, modifying, or supplementing, after the Effective Date, pursuant to Article V of the Plan, any 
Executory Contracts or Unexpired Leases to the Schedule of Assumed Executory Contracts or Unexpired Leases or 
otherwise; and (d) any dispute regarding whether a contract or lease is or was executory or expired; 

 
4. Ensure that distributions to Holders of Allowed Claims and Allowed Interests are accomplished 

pursuant to the provisions of the Plan; 
 
5. Adjudicate, decide, or resolve any motions, adversary proceedings, contested or litigated matters, 

and any other matters, and grant or deny any applications involving a Debtor that may be pending on the 
Effective Date; 
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6. Adjudicate, decide, or resolve any and all matters related to Causes of Action; 
 
7. Adjudicate, decide, or resolve any and all matters related to section 1141 of the Bankruptcy Code; 
 
8. Enter and implement such orders as may be necessary or appropriate to execute, implement, or 

consummate the provisions of the Plan and all contracts, instruments, releases, indentures, and other agreements or 
documents created in connection with the Plan or the Disclosure Statement; 

 
9. Enter and enforce any order for the sale of property pursuant to sections 363, 1123, or 1146(a) of 

the Bankruptcy Code; 
 
10. Resolve any cases, controversies, suits, disputes, or Causes of Action that may arise in connection 

with the Consummation, interpretation, or enforcement of the Plan or any Entity’s obligations incurred in connection 
with the Plan; 

 
11. Issue injunctions, enter and implement other orders, or take such other actions as may be 

necessary or appropriate to restrain interference by any Entity with Consummation or enforcement of the Plan; 
 
12. Resolve any cases, controversies, suits, disputes, or Causes of Action with respect to the 

settlements, compromises, releases, injunctions, exculpations, and other provisions contained in Article X of the 
Plan and enter such orders as may be necessary or appropriate to implement such releases, injunctions, and other 
provisions; 

 
13. Resolve any cases, controversies, suits, disputes, or Causes of Action with respect to the 

repayment or return of distributions and the recovery of additional amounts owed by the Holder of a Claim or 
Interest for amounts not timely repaid pursuant to Article VI.C.1 of the Plan; 

 
14. Enter and implement such orders as are necessary or appropriate if the Confirmation and Sale 

Order is for any reason modified, stayed, reversed, revoked, or vacated; 
 
15. Determine any other matters that may arise in connection with or relate to the Plan, the 

Transaction Agreement, the Disclosure Statement, the Confirmation and Sale Order, or any contract, instrument, 
release, indenture, or other agreement or document created in connection with the Plan or the Disclosure Statement; 

 
16. Adjudicate any and all disputes arising from or relating to distributions under the Plan or any 

transactions contemplated therein; 
 
17. Consider any modifications of the Plan, to cure any defect or omission, or to reconcile any 

inconsistency in any Bankruptcy Court order, including the Confirmation and Sale Order; 
 
18. Determine requests for the payment of Claims and Interests entitled to priority pursuant to 

section 507 of the Bankruptcy Code; 
 
19. Hear and determine matters concerning state, local, and federal taxes in accordance with sections 

346, 505, and 1146 of the Bankruptcy Code; 
 
20. Hear and determine disputes arising in connection with the interpretation, implementation, or 

enforcement of the Plan, or the Confirmation and Sale Order, including disputes arising under agreements, 
documents, or instruments executed in connection with the Plan; 

 
21. Hear and determine matters concerning state, local, and federal taxes in accordance with 

sections 346, 505, and 1146 of the Bankruptcy Code; 
 
22. Hear and determine matters concerning section 1145 of the Bankruptcy Code; 
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23. Hear and determine all disputes involving the existence, nature, or scope of the Debtors’ release, 
including any dispute relating to any liability arising out of the termination of employment or the termination of any 
employee or retiree benefit program, regardless of whether such termination occurred before or after the Effective 
Date; 

 
24. Enforce all orders previously entered by the Bankruptcy Court; 
 
25. To resolve any disputes arising under the Transaction Agreement or other documents related to the 

Sale Transaction; 
 
26. Hear any other matter not inconsistent with the Bankruptcy Code; 
 
27. Enter an order concluding or closing the Chapter 11 Cases; and 
 
28. Enforce the injunction, release, and exculpation provisions set forth in Article X of the Plan. 
 

ARTICLE XIV 
MISCELLANEOUS PROVISIONS 

A. Immediate Binding Effect. 

Subject to Article IX of the Plan and notwithstanding Bankruptcy Rules 3020(e), 6004(h), or 7062 or 
otherwise, upon the occurrence of the Effective Date, the Plan and the Plan Supplement shall be immediately 
effective and enforceable and deemed binding upon the Debtors, any and all Holders of Claims or Interests 
(irrespective of whether the Holders of such Claims or Interests accepted or rejected the Plan), all Entities that are 
parties to or are subject to the settlements, compromises, releases, and injunction described in the Plan, each Entity 
acquiring property under the Plan, and any and all non-Debtor parties to Executory Contracts and Unexpired Leases 
with the Debtors.  All Claims and debts shall be as fixed, adjusted, or compromised, as applicable, pursuant to the 
Plan regardless of whether any Holder of a Claim or debt has voted on the Plan. 

B. Additional Documents. 

On or before the Effective Date, the Debtors may File with the Bankruptcy Court such agreements and 
other documents as may be necessary or appropriate to effectuate and further evidence the terms and conditions of 
the Plan.  The Debtors, all Holders of Claims or Interests receiving distributions pursuant to the Plan, and all other 
parties in interest shall, from time to time, prepare, execute, and deliver any agreements or documents and take any 
other actions as may be necessary or advisable to effectuate the provisions and intent of the Plan. 

C. Payment of Statutory Fees. 

All fees payable pursuant to section 1930(a) of the Judicial Code shall be paid by the Debtors for each 
quarter (including any fraction thereof) until the Chapter 11 Cases are converted, dismissed, or closed, whichever 
occurs first. 

D. Dissolution of Statutory Committees. 

On the Effective Date, any statutory committee appointed in the Chapter 11 Cases (including the 
Committee) shall dissolve and members thereof shall be released and discharged from all rights and duties from or 
related to the Chapter 11 Cases on the Effective Date; provided that the Committee shall be deemed to remain in 
existence solely with respect to, and shall not be heard on any issue except, applications filed by the Committee 
pursuant to sections 330 and 331 of the Bankruptcy Code.  The Debtors, the Post-Effective Date Debtor, and the 
Plan Administrator shall no longer be responsible for paying any fees or expenses incurred by the members of or 
advisors to the Committee after the Effective Date. 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 153 of 247



 

47 

E. Reservation of Rights. 

The Plan shall have no force or effect unless the Bankruptcy Court shall enter the Confirmation and Sale 
Order.  Neither the Plan, any statement or provision contained in the Plan, nor any action taken or not taken by the 
Debtors or any Debtor with respect to the Plan, the Disclosure Statement, the Confirmation and Sale Order, or the 
Plan Supplement shall be or shall be deemed to be an admission or waiver of any rights of the Debtors or any Debtor 
with respect to the Holders of Claims or Interests prior to the Effective Date. 

F. Successors and Assigns. 

The rights, benefits, and obligations of any Entity named or referred to in the Plan or the Confirmation and 
Sale Order shall be binding on, and shall inure to the benefit of any heir, executor, administrator, successor, or 
assign, Affiliate, officer, director, manager, trustee, agent, representative, attorney, beneficiaries, or guardian, if any, 
of each Entity. 

G. Service of Documents. 

Any pleading, notice, or other document required by the Plan to be served on or delivered to the Debtors 
shall be served on: 

1. the Debtors: 

Armstrong Energy, Inc. 
7733 Forsyth Boulevard, Suite 1625 
St. Louis, Missouri 63105 
Attention: Eric Waller 
Email address: ewaller@armstrongcoal.com 
 
with copies to: 

Kirkland & Ellis LLP 
300 North LaSalle Street 
Chicago, IL 60654 
Attention:  Ross Kwasteniet, Will Guerrieri, and Travis Bayer 
Email address: rkwasteniet@kirkland.com; wguerrieri@kirkland.com; travis.bayer@kirkland.com 

and 

Armstrong Teasdale LLP 
7700 Forsyth Boulevard, Suite 1800 
St. Louis, Missouri 63105 
Attention: Richard W. Engel, Jr. 
Email address: rengel@armstrongteasdale.com 
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2. the Senior Noteholders: 

Paul, Weiss, Rifkind, Wharton & Garrison LLP 
1285 Avenue of the Americas 
New York, New York 10019 
Attention:  Brian S. Hermann, Elizabeth R. McColm and Adam M. Denhoff 
Email addresses: bhermann@paulweiss.com; emccolm@paulweiss.com; 
adenhoff@paulweiss.com 

and 

Carmody MacDonald P.C. 
120 S. Central Avenue 
Suite 1800 
St. Louis, Missouri 63105 
Attention:  Christopher J. Lawhorn 
Email address: cjl@carmodymacdonald.com 

3. the Committee: 

 [__] 

4. Knight Hawk: 

Jackson Kelly PLLC 
221 N.W. Fifth Street 
Evansville, Indiana 47708 
Attention:  Charles A. Compton 
Email address:  charles.compton@jacksonkelly.com 

5. RRPH:  

Thompson & Knight LLP 
1722 Routh Street, Suite 1500  
Dallas, Texas 75201 
Attention: Ann Marie Cowdrey and David M. Bennett 
Email addresses: AnnMarie.Cowdrey@tklaw.com; David.Bennett@tklaw.com 

6. Thoroughbred: 

Thoroughbred Resources, L.P. 
3033 East First Avenue 
Suite 837 
Denver, CO 80206 
Attention: Aaron Bowlds 
Email address: abowlds@thoroughbredlp.com 
 
with copies to: 
 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue 
New York, NY 10019 
Attention:  Matthew A. Feldman and Debra C. McElligott 

Email address: mfeldman@willkie.com; dmcelligott@willkie.com 
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After the Effective Date, the Debtors have authority to send a notice to Entities that to continue to receive 
documents pursuant to Bankruptcy Rule 2002, such Entity must file a renewed request to receive documents 
pursuant to Bankruptcy Rule 2002.  After the Effective Date, the Debtors are authorized to limit the list of Entities 
receiving documents pursuant to Bankruptcy Rule 2002 to those Entities who have Filed such renewed requests. 

H. Enforcement of Confirmation and Sale Order. 

On and after the Effective Date, the Debtors, the Post-Effective Date Debtors, the Plan Administrator, 
HoldCo, and NewCo, as applicable, shall be entitled to enforce the terms of the Confirmation and Sale Order and the 
Plan. 

I. Term of Injunctions or Stays. 

Unless otherwise provided in the Plan or in the Confirmation and Sale Order, all injunctions or stays in 
effect in the Chapter 11 Cases pursuant to sections 105 or 362 of the Bankruptcy Code or any order of the 
Bankruptcy Court, and extant on the Confirmation Date (excluding any injunctions or stays contained in the Plan or 
the Confirmation and Sale Order) shall remain in full force and effect until the Effective Date.  All injunctions or 
stays contained in the Plan or the Confirmation and Sale Order (including the injunction set forth in Article X.F of 
this Plan) shall remain in full force and effect in accordance with their terms.   

J. Entire Agreement. 

Except as otherwise indicated, the Plan, the Confirmation and Sale Order, the Transaction Agreement, and 
the Plan Supplement supersede all previous and contemporaneous negotiations, promises, covenants, agreements, 
understandings, and representations on such subjects, all of which have become merged and integrated into the Plan. 

K. Exhibits. 

All exhibits and documents included in the Plan Supplement are incorporated into and are a part of the Plan 
as if set forth in full in the Plan.  After the exhibits and documents are Filed, copies of such exhibits and documents 
shall be available upon written request to the Debtors’ counsel at the address above or by downloading such exhibits 
and documents from the Debtors’ restructuring website at http://www.donlinrecano.com/armstrong or the 
Bankruptcy Court’s website at www.moeb.uscourts.gov. 

L. Nonseverability of Plan Provisions. 

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy Court to be invalid, 
void, or unenforceable, the Bankruptcy Court shall not alter or interpret such term or provision to make it valid or 
enforceable, provided that at the request of the Debtors (in their sole discretion), the Bankruptcy Court shall have the 
power to alter and interpret such term or provision to make it valid or enforceable to the maximum extent 
practicable, consistent with the original purpose of the term or provision held to be invalid, void or unenforceable, 
and such terms or provision shall then be applicable as altered or interpreted, provided further that any such 
alteration or interpretation shall be acceptable to the Debtors.  The Confirmation and Sale Order shall constitute a 
judicial determination and shall provide that each term and provision of the Plan, as it may have been altered or 
interpreted in accordance with the foregoing, is: (1) valid and enforceable pursuant to its terms; (2) integral to the 
Plan and may not be deleted or modified without the consent of the Debtors; and (3) nonseverable and mutually 
dependent. 

M. Votes Solicited in Good Faith. 

Upon entry of the Confirmation and Sale Order, the Debtors will be deemed to have solicited votes on the 
Plan in good faith and in compliance with the Bankruptcy Code, and pursuant to section 1125(e) of the Bankruptcy 
Code, the Debtors and each of their respective Affiliates, agents, representatives, members, principals, shareholders, 
officers, directors, employees, advisors, and attorneys will be deemed to have participated in good faith and in 
compliance with the Bankruptcy Code in the offer, issuance, sale, and purchase of Securities offered and sold under 
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the Plan and any previous plan, and, therefore, neither any of such parties or individuals will have any liability for 
the violation of any applicable law, rule, or regulation governing the solicitation of votes on the Plan or the offer, 
issuance, sale, or purchase of the Securities offered and sold under the Plan and any previous plan.  

N. Waiver. 

Each Holder of a Claim or an Interest shall be deemed to have waived any right to assert any argument, 
including the right to argue that its Claim or Interest should be Allowed in a certain amount, in a certain priority, 
Secured or not subordinated by virtue of an agreement made with the Debtors or their counsel, or any other Entity, if 
such agreement was not disclosed in the Plan, the Disclosure Statement, or papers Filed with the Bankruptcy Court 
before the Confirmation Date. 

 

[Balance of Page Intentionally Left Blank] 
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Respectfully submitted, as of the date first set forth above, 

Dated:  November 1, 2017 Armstrong Energy, Inc. 
   
 By: /s/ Alan Boyko 
 Name: Alan Boyko 
 Title: Chief Restructuring Officer 
 

Prepared by: 

Richard W. Engel, Jr. (MO 34641)  
Erin M. Edelman (MO 67374)  
John G. Willard (MO 67049)  
ARMSTRONG TEASDALE LLP  
7700 Forsyth Boulevard, Suite 1800  
St. Louis, Missouri 63105  
Telephone: (314) 621-5070  
Facsimile:   (314) 621-2239  
  
- and -  
  
James H.M. Sprayregen, P.C.   
Ross M. Kwasteniet, P.C. (pro hac vice admission pending)  
William A. Guerrieri (pro hac vice admission pending)  
Travis M. Bayer (pro hac vice admission pending)  
KIRKLAND & ELLIS LLP  
KIRKLAND & ELLIS INTERNATIONAL LLP  
300 North LaSalle  
Chicago, Illinois 60654  
Telephone: (312) 862-2000  
Facsimile: (312) 862-2200  
  
- and -  
  
Jonathan S. Henes, P.C. (pro hac vice admission pending)  
KIRKLAND & ELLIS LLP  
KIRKLAND & ELLIS INTERNATIONAL LLP  
601 Lexington Avenue  
New York, New York 10022  
Telephone: (212) 446-4800  
Facsimile: (212) 446-4900  
Email:  jonathan.henes@kirkland.com  
  
Co-Counsel for the Debtors and Debtors in Possession  
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Execution Version 

KE 49966063 

   
 

TRANSACTION AGREEMENT 

DATED AS OF NOVEMBER 1, 2017 

BY AND AMONG 

ARMSTRONG ENERGY, INC., 

THE SUBSIDIARIES OF ARMSTRONG ENERGY, INC. LISTED ON SCHEDULE 1 HERETO, 

SUPPORTING HOLDERS 

AND 

KNIGHT HAWK HOLDINGS, LLC 
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Transaction Agreement 

THIS TRANSACTION AGREEMENT (this “Agreement”), dated as of November 1, 
2017 (the “Execution Date”), is by and among Armstrong Energy, Inc., a Delaware corporation 
(“Company”), the Subsidiaries (as defined below) of Company set forth on Schedule 1 hereto 
(such Subsidiaries together with the Company, collectively, the “Debtors” and individually, a 
“Debtor”), the Noteholders (as defined below) party hereto (the “Supporting Holders”), and 
Knight Hawk Holdings, LLC, an Illinois limited liability company (“Knight Hawk”).  
Capitalized terms used but not otherwise defined herein have the meanings set forth in Article I.  
Debtors, the Supporting Holders, and Knight Hawk are sometimes referred to collectively herein 
as the “Parties” and individually as a “Party.” 

Recitals 

WHEREAS, Debtors are engaged in the business of mining, producing, selling, 
marketing and blending thermal coal in the Illinois Basin coal region in Western Kentucky (such 
business, the “Business”); 

WHEREAS, the Debtors will be filing voluntary petitions for relief under chapter 
11 of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”) on or 
about the date hereof (the “Petition Date”) in the United States Bankruptcy Court for the Eastern 
District of Missouri (the “Bankruptcy Court”); 

WHEREAS, Company, certain of the other Debtors set forth on Schedule 1 hereto, 
as guarantors (the “Guarantors”), and Trustee (as defined below), as trustee, are parties to that 
certain Indenture, dated December 21, 2012 (as amended, modified or otherwise supplemented 
from time to time, the “Notes Indenture”), pursuant to which the Company issued $200,000,000 
in aggregate principal amount of 11.75% Senior Secured Notes due 2019 (the “Notes,” and the 
holders thereof, the “Noteholders”); 

WHEREAS, the Indenture Obligations are secured by a first priority lien and 
security interest upon substantially all of the assets of Company and the Guarantors; 

WHEREAS, on or after the Petition Date, in accordance with the Restructuring 
Support Agreement, the Debtors intend to file the Plan, under which Plan and this Agreement, 
Debtors will, among other things, transfer the Transferred Assets to NewCo and NewCo will 
acquire such Transferred Assets free and clear of all Encumbrances and Liabilities (other than 
Permitted Encumbrances and Assumed Liabilities or Encumbrances created under the Operating 
Agreement or U.S. securities laws) on the Effective Date, in each case, in accordance with the 
terms herein (the “Transfer and Assumption”); 

WHEREAS, as contemplated by the Plan and this Agreement, immediately upon 
the Transfer and Assumption, in satisfaction of a portion of the Indenture Obligations, the 
Noteholders will receive 100% of HoldCo Common Equity and HoldCo Preferred Equity with a 
liquidation preference of $10,000,000 (the “Noteholder Equity Issuance”) on a pro rata basis 
(based on their respective Indenture Obligations) free and clear of all Encumbrances and 
Liabilities (other than Permitted Encumbrances and Assumed Liabilities or Encumbrances 
created under the Operating Agreement or U.S. securities laws); 
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WHEREAS, as contemplated by the Plan and this Agreement, immediately upon 
the Noteholder Equity Issuance, HoldCo will issue to Knight Hawk HoldCo Equity in exchange 
for the Contribution (the “Knight Hawk Equity Issuance” and, together with the Transfer and 
Assumption and the Noteholder Equity Issuance, the “Sale Transaction”); 

WHEREAS, the board of directors (or similar governing body) of each Debtor has 
determined that it is advisable and in the best interests of such Debtor and its constituencies to 
enter into this Agreement and to pursue the transactions provided for herein and in the Plan, and 
the other Parties hereto are prepared to consummate the transactions contemplated hereunder, in 
each case subject to the terms and conditions herein and in the Plan.  

NOW, THEREFORE, in consideration of the premises, the mutual promises herein 
made, and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Parties agree as follows: 

ARTICLE I 
 

Definitions 

1.1 Definitions. 

For purposes of this Agreement, the following terms have the meanings specified 
or referenced below. 

“Accounts Receivable” means, with respect to the Debtors, all accounts 
receivable, notes receivable, purchase orders, negotiable instruments, completed work or services 
that have not been billed, chattel paper, notes and other rights to payment, including those 
consisting of all accounts receivable in respect of services rendered or products sold to customers 
by such Debtor, any other miscellaneous accounts receivable of such Debtor, and any claim, 
remedy or other right of such Debtor related to any of the foregoing, together with all unpaid 
financing charges accrued thereon and any payments with respect thereto. 

“Accrued PTO” has the meaning set forth in Section 8.4(e). 

“Action” means any legal action, suit or arbitration, or any inquiry, proceeding or 
investigation, by or before any Governmental Authority. 

“Affiliate” has the meaning set forth in Rule 12b-2 of the regulations promulgated 
under the Securities Act. 

“Agreement” has the meaning set forth in the introductory paragraph. 

“Allocation Notice of Comment” has the meaning set forth in Section 8.2(a). 

“Applicable Rate” means, for a particular day, the prime rate as reported in The 
Wall Street Journal published for such day or, if such rate is regularly reported in The Wall 
Street Journal but is not reported on such day, such rate as most recently reported in The Wall 
Street Journal (or, if such rate is no longer reported in The Wall Street Journal, a comparable 
rate), calculated on a daily basis based on a 365-day year. 
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“Assigned Contracts” has the meaning set forth in Section 2.2(b)(vi). 

“Assigned Leases” has the meaning set forth in Section 2.2(b)(ii). 

“Assignment” means one or more Assignment, Bill of Sale, Deed and/or 
Conveyance Agreement containing customary terms and conditions as reasonably agreed in good 
faith among the Parties in accordance with Section 8.15 and covering all of the Transferred 
Assets, an original master counterpart of which shall be executed by Company and each of the 
other Debtors transferring or assigning any Transferred Assets or Assumed Liabilities and 
NewCo, and separate original counterparts of which shall be executed by Company and each 
such other Debtor and NewCo for each recording district in which any of the Transferred Assets 
are located and shall be filed in such recording districts, as appropriate; provided that such form 
may be modified by NewCo, at the direction of the Required Supporting Holders or Knight 
Hawk, to comply with the specific recording requirements of any applicable Legal Requirements 
in the jurisdiction in which the Transferred Assets are located. 

“Assumed Liabilities” has the meaning set forth in Section 2.4. 

“Assumption Agreement” has the meaning set forth in Section 2.4. 

“Avoidance Actions” means any and all claims and causes of action that any of 
the Debtors may assert under chapter 5 of the Bankruptcy Code. 

“Bankruptcy Code” has the meaning set forth in the recitals. 

“Bankruptcy Court” has the meaning set forth in the recitals. 

“Benefit Plans” means (i) all “employee benefit plans,” as defined in section 3(3) 
of ERISA (whether or not such plan is subject thereto) and (ii)  all bonus or other incentive, 
equity or equity-based compensation, deferred or other compensation, profit sharing, pension, 
change-in-control, severance pay, separation, retention, sick leave, vacation pay, day or 
dependent care, salary continuation, disability, hospitalization, medical, life insurance, retiree 
healthcare, retiree life insurance, other retirement, scholarship, legal services, cafeteria, life, 
health, accident, disability, workers’ compensation, paid time off, fringe benefit or other 
insurance or employee benefit programs, plans, policies or arrangements, whether written or oral, 
single employer, multiemployer or multiple employer, or whether for the benefit of a single 
individual or more than one individual, as to which Company or any of its ERISA Affiliates 
contributes, has an obligation to contribute, or has any Liability, contingent or otherwise, with 
respect to, or otherwise provides to, any current or former Employee or Service Provider. 

“Bid Protections Order” shall mean an order in form and substance reasonably 
acceptable to the Required Supporting Holders and Knight Hawk approving the Expense 
Reimbursement and the related provisions of Section 12.2 hereof. 

“Black Lung Benefits Act” means the Black Lung Benefits Act of 1972, the 
MSHA, the Black Lung Benefits Reform Act of 1977, and the Black Lung Benefits Amendments 
of 1981, in each case as amended. 
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“Black Lung Liability” means any liability or benefit obligations related to black 
lung claims and benefits under the Black Lung Benefits Act, and liabilities and benefits related to 
pneumoconiosis, silicosis, exposure to isocyanates or other lung disease arising under any federal 
or state law. 

“Budget” means the budget approved pursuant to the Cash Collateral Order as the 
same may be amended from time to time in accordance with the terms of the Cash Collateral 
Order. 

“Business” has the meaning set forth in the recitals. 

“Business Day” means any day that is not a Saturday, Sunday or other day on 
which banking institutions in New York, New York are authorized or required by Legal 
Requirements to close. 

“Cash Collateral Order” means any order entered in the Chapter 11 Cases 
authorizing the use of cash collateral (whether interim or final), which shall be acceptable in 
form and substance to the Required Supporting Holders and Knight Hawk. 

“Casualty” means any loss, damage, or destruction of or to any Transferred 
Assets, whether by act of God, fire, explosion, collision, earthquake, windstorm, flood, terrorism, 
or other casualty or condemnation taking under the right of eminent domain, but, for the 
avoidance of doubt, excluding any loss, damage, or destruction as a result of depreciation, 
ordinary wear and tear, and any change in condition of the Transferred Assets for production of 
coals through normal depletion. 

“CAT Lease” means that certain Master Equipment Lease Agreement by and 
between Caterpillar Financial Services Corporation and Armstrong Coal Company, dated as of 
August 30, 2012, as amended from time to time. 

“Central Prevailing Time” means the prevailing time (i.e., Standard Time or 
Daylight Saving Time) on any given day in the Central Time Zone. 

“Chapter 11 Cases” means the chapter 11 cases commenced by the Debtors in the 
Bankruptcy Court. 

“Closing” has the meaning set forth in Section 4.1. 

“Closing Date” means the date and time as of which the Closing occurs as set 
forth in Section 4.1. 

“Coal Act” means the Coal Industry Retiree Health Benefit Act of 1992, 26 
U.S.C. §§ 9701, et seq. 

“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985. 

“Company” has the meaning set forth in the introductory paragraph. 

“Company’s Obligations” has the meaning set forth in Section 8.3(b). 
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“Competing Transaction” means any transaction (or series of transactions) 
involving the direct or indirect sale, transfer or other disposition of all or a material portion of the 
Transferred Assets to a purchaser or purchasers other than pursuant to this Agreement and/or the 
Plan (as each may be amended) or effecting any other transaction the consummation of which 
would be materially inconsistent with the transactions contemplated by this Agreement and the 
Plan (as each may be amended in accordance herewith). 

“Confidentiality Agreements” has the meaning set forth in Section 13.2. 

“Confirmation Order” means an Order of the Bankruptcy Court, which shall be in 
form and substance reasonably acceptable to the Required Supporting Holders and, solely with 
respect to those provisions that involve the Sale Transaction, Knight Hawk, confirming the Plan 
and, among other things, authorizing and approving the Sale Transaction and the other 
transactions contemplated hereby and by the Plan. 

“Contract” means any legally binding written agreement, contract, obligation, 
promise, undertaking, lease (including Leases and Lessor Leases), sublease, purchase order, 
arrangement, license, commitment, or other binding arrangement or understanding set forth in 
writing, and any amendments, modifications or supplements thereto. 

“Contract Notice” has the meaning set forth in Section 2.6(e). 

“Contribution” has the meaning set forth in Section 4.4(a). 

“Copyrights” means all United States and foreign copyright rights in any original 
works of authorship, whether registered or unregistered, including all copyright registrations and 
applications. 

“Cure Costs” has the meaning set forth in Section 2.6(b). 

“Debtor” and “Debtors” has the meaning set forth in the introductory paragraph. 

“Debtor HoldCo Equity Conveyance” means an instrument of conveyance or 
other documentation in form reasonably acceptable to the Required Supporting Holders to 
transfer 100% of the HoldCo Equity to the Supporting Holders as agreed in accordance with 
Section 8.15. 

“Designation Deadline” means 5:00 p.m., Central Prevailing Time, on the date 
that is the earlier of (a) five (5) Business Days prior to the Closing Date or (b) thirty (30) days 
before the Outside Date, or such later date as the Required Supporting Holders, Knight Hawk 
and Company shall mutually agree or the Bankruptcy Court may authorize. 

“Effective Date” means the time and date on which all conditions to effectiveness 
of the Plan have been satisfied or waived in accordance therewith and no stay of the 
Confirmation Order is in effect. 

“Employee” means any employee of a Debtor. 
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“Encumbrance” means any charge, lien, claim, cause of action, mortgage, lease, 
sublease, hypothecation, deed of trust, pledge, security interest, option, right of use or 
possession, right of first offer or first refusal, right of setoff, successor liability, easement, 
servitude, restrictive covenant, encroachment, encumbrance, third party interest or other 
restriction or limitation of any kind. 

“Engineer” means Associated Engineers Inc. 

“Environmental Defect” means any condition of, in, on or under any of the 
Transferred Assets that either (i) requires monitoring, reporting, removal, restoration, 
remediation or resolution under applicable Environmental Laws or (ii) if known by a federal or 
state regulatory agency of competent jurisdiction, would reasonably be expected to cause such 
federal or state regulatory agency to assert that the Transferred Asset requires monitoring, 
reporting, removal, restoration, remediation or resolution under applicable Environmental Laws. 

“Environmental Laws” means any federal, state, or local Legal Requirement 
relating to the prevention of pollution, protection of health or the environment or natural 
resources, restoration of environmental quality, or Releases of or exposure to Hazardous 
Substances or the handling, generation, treatment, transportation, storage, use, arrangement for 
disposal or disposal, manufacture, distribution, formulation, packaging or labeling of Hazardous 
Substances, including the following federal statutes and the regulations promulgated thereunder: 
the Comprehensive Environmental Response, Compensation and Liability Act of 1980; the 
Emergency Planning and Community Right-To-Know Act; the Resources Conservation and 
Recovery Act; the Clean Air Act; the Clean Water Act; the Safe Drinking Water Act; the Oil 
Pollution Act; the Toxic Substances Control Act; the Hazardous Materials Transportation Act; 
the Federal Insecticide, Fungicide, and Rodenticide Act; any Mining and Mining Safety Law and 
the regulations promulgated pursuant thereto and analogous State and local Legal Requirements. 

“Equity Interests” means equity securities (as defined in section 101(16) of the 
Bankruptcy Code).  

“ERISA” means the Employee Retirement Income Security Act of 1974, as 
amended. 

“ERISA Affiliate” means any entity that, together with any Debtor, may be 
treated as a single employer under section 4001 of ERISA or section 414 of the Tax Code. 

“ERISA Affiliate Liability” means any actual or contingent Liability of the 
Debtors or their ERISA Affiliates under or in respect of any employee benefit plan pursuant to 
any statute or regulation that imposes Liability on a “controlled group” or similar basis as a result 
of being an ERISA Affiliate or successor prior to the Closing Date with respect to any other 
Person. 

“Excluded Assets” has the meaning set forth in Section 2.3. 

“Excluded Contracts” means those Contracts described on Schedule 2.2(g) and 
(except for the Assigned Contracts, including the Royalty Agreements, and the Transferred Real 
Property Interests) all other Contracts to which any Debtor is a party. 
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“Excluded Employee Liabilities” means each of the following: 

(a) any and all Liabilities arising out of, relating to or resulting from 
any Action or Proceeding with respect to any current or former Employee or Service Provider, 
based on facts occurring prior to or as of the Closing (even if not known until after the Closing), 
including relating to his/her employment or services, or termination of employment or services, 
with Company or any of its Affiliates, including as a result of the consummation of the 
transactions contemplated by this Agreement; 

(b) any and all actual or contingent Liabilities under, arising out of, 
relating to or resulting from any Benefit Plans; 

(c) any ERISA Affiliate Liability; 

(d) any and all Liabilities to provide continuation coverage pursuant to 
COBRA under any plan that is a “group health plan” (as defined in section 5000(b)(1) of the Tax 
Code) with respect to a COBRA qualifying event that occurs prior to or on the Closing Date (or, 
if later, the date such Employee becomes a Transferred Employee); 

(e) any and all Liabilities resulting from or relating to the 
misclassification of any Person performing services for or on behalf of any Debtor or any of their 
Affiliates prior to the Closing as an independent contractor rather than as an employee;  

(f) any and all other Liabilities arising out of, relating to or resulting 
from any current, former or prospective Employees prior to or as of the Closing (including 
Inactive Employees and whether or not any such Employee becomes a Transferred Employee 
(including any Employee who does not accept an offer of employment with NewCo)) or Service 
Providers prior to or as of the Closing, including any Liability under any employee benefits or 
compensation arrangement, other than Liabilities that are Assumed Liabilities under Section 
2.4(e); and 

(g) subject to Section 2.4(e), all Black Lung Liabilities and Workers' 
Compensation Liabilities related to the Transferred Assets, including to and with respect to 
Employees and former employees who worked or who were employed at the Transferred Assets, 
including any such Black Lung Liabilities and Workers' Compensation Liabilities of the Debtors 
or any of their respective Affiliates with respect to any of their respective predecessors. 

“Excluded Liabilities” has the meaning set forth in Section 2.5. 

“Excluded Pre-Closing Fines” has the meaning set forth in Section 2.4(f). 

“Excluded Unrelated Environmental Liabilities” has the meaning set forth in 
Section 2.5(q). 

“Execution Date” has the meaning set forth in the introductory paragraph. 

“Executory Contract” means any executory Contract related to the Business to 
which any Debtor is a party, including, for the avoidance of doubt, any Royalty Agreements. 
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“Expense Reimbursement” means an amount not to exceed $1,000,000, but 
otherwise equal to the reasonable out-of-pocket, documented third party costs, fees and expenses 
of Knight Hawk (including reasonable costs, fees and expenses for legal, financial advisory, 
accounting, engineering, environmental and other services and all filing fees, court costs and 
other regulatory fees and expenses) related to due diligence and other investigation of the 
Business, negotiation of this Agreement and the Plan and other agreements and documents 
contemplated hereby and thereby, including the Bid Protections Order and the Confirmation 
Order (or the Sale Order, if applicable), which amount shall constitute a super priority 
administrative expense of the Debtors having priority over, except with respect to the Carve Out 
(as such term is defined in the Cash Collateral Order) any and all administrative expenses of any 
kind, including those specified in Sections 503(b) or 507(b) of the Bankruptcy Code. 

“FASB 410” has the meaning set forth in Section 5.7(d). 

“FCPA” has the meaning set forth in Section 5.30. 

“Final Allocation Statement” has the meaning set forth in Section 8.2(a). 

“Final Order” means an Action taken or Order issued by the applicable 
Governmental Authority as to which: (i) no request for stay of the Action or Order is pending, no 
such stay is in effect and, if any deadline for filing any such request is designated by statute or 
regulation, it is passed, including any extensions thereof; (ii) no petition for rehearing or 
reconsideration of the Action or Order, or protest of any kind, is pending before the 
Governmental Authority, and the time for filing any such petition or protest is passed; (iii) the 
Governmental Authority does not have the Action or Order under reconsideration or review on 
its own motion, and the time for such reconsideration or review has passed; and (iv) the Action 
or Order is not then under judicial review, there is no notice of appeal or other application for 
judicial review pending, and the deadline for filing such notice of appeal or other application for 
judicial review has passed, including any extensions thereof. 

“Financial Statements” has the meaning set forth in Section 5.9. 

 “GAAP” means generally accepted accounting principles in the United States, 
applied throughout the specified period and the immediately prior comparable period in a 
manner consistent with Company’s historical accounting policies. 

“Geological and Geophysical Information” means all of the Debtors’ proprietary 
and (to the extent transferable without payment of a fee or other penalty to any third party) non-
proprietary geophysical, seismic and related technical data, including data, core and fluid 
samples and other engineering, geological and/or geophysical studies (including seismic data, 
studies, analyses, interpretations and information), and other similar information and records, in 
each case relating to the Transferred Real Property Interests. 

“Governing Document” means the legal document(s) by which any Person (other 
than an individual) establishes its legal existence or which govern its internal affairs.  For 
example, the “Governing Documents” of a corporation would be its certificate of incorporation 
and bylaws, the “Governing Documents” of a limited partnership would be its certificate of 
formation and its limited partnership agreement and the “Governing Documents” of a limited 
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liability company would be its certificate of formation and its limited liability company 
agreement or operating agreement. 

“Governmental Authority” means any government or governmental or regulatory 
body thereof, or political subdivision thereof, or any agency, authority, department, commission, 
board, bureau, official or instrumentality of such body, whether foreign, federal, tribal, state, or 
local, or any agency, instrumentality or authority thereof, or any court or arbitrator thereof 
(public or private) of competent jurisdiction. 

“Governmental Authorization” means any approval, consent, license, permit, 
waiver or other authorization issued, granted or otherwise made available by or under the 
authority of any Governmental Authority. 

“Guarantors” has the meaning set forth in the recitals. 

“Hazardous Substance” means petroleum and its byproducts, asbestos and any 
other material or substance that is defined as a “hazardous waste,” “hazardous substance,” 
“hazardous material,” “restricted hazardous waste,” “industrial waste,” “solid waste,” 
“contaminant,” “pollutant,” “toxic waste” or “toxic substance,” or a substance that is otherwise 
regulated under any Environmental Law or for which Liability can be imposed under any 
Environmental Law. 

“Hedge Contracts” means any agreement with respect to any futures contract, 
forward contract, commodity swap agreement, commodity option agreement, or other similar 
agreement or arrangement in respect of coals purchased, used, produced, processed or sold by a 
Person and designed to protect such Person against fluctuations in coal prices. 

“HoldCo” has the meaning set forth in Section 2.1(a). 

“HoldCo Common Equity” means the common Equity Interests in HoldCo, as 
authorized pursuant to the Operating Agreement. 

“HoldCo Equity” means HoldCo Common Equity and HoldCo Preferred Equity. 

“HoldCo Preferred Equity” means the preferred Equity Interests in HoldCo, as 
authorized pursuant to the Operating Agreement. 

“Improvements” means any buildings (including field offices), plants, structures, 
fixtures, systems, facilities, rail sidings, machinery, infrastructure and other improvements 
affixed or appurtenant to or located on the Owned Real Property or Leased Real Property.  

“Inactive Employee” means Employees who are on an employer-approved leave 
of absence on the Closing Date as a result of military service, pregnancy or parental leave, 
disability leave, medical leave, jury duty or any other leave provided under applicable Legal 
Requirements. 

“Indebtedness” of any Person means, without duplication, (i) the principal of and 
premium (if any) in respect of (A) indebtedness of such Person for money borrowed and 
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(B) indebtedness evidenced by notes, debentures, bonds or other similar instruments for the 
payment of which such Person is responsible or liable; (ii) all obligations of such Person issued 
or assumed as the deferred purchase price of property, all carry obligations, all conditional sale 
obligations of such Person and all obligations of such Person under any title retention agreement 
(but excluding trade accounts payable and other accrued current liabilities arising in the ordinary 
course of business); (iii) all obligations of such Person under leases required to be capitalized in 
accordance with GAAP; (iv) all obligations of such Person for the reimbursement of any obligor 
on any letter of credit, banker’s acceptance or similar credit transaction; (v) any accrued interest, 
premiums, penalties, breakages, “make whole amounts” and other obligations relating to the 
foregoing that would be payable in connection with the repayment of the foregoing; (vi) all 
obligations of the type referred to in clauses (i) through (v) of any Persons for the payment of 
which such Person is responsible or liable, directly or indirectly, as obligor, guarantor, surety or 
otherwise, including guarantees of such obligations; and (vii) all obligations of the type referred 
to in clauses (i) through (vi) of other Persons secured by any Encumbrance on any property or 
asset of such Person (whether or not such obligation is assumed by such Person). 

“Indenture Obligations” means, as of any date of determination, the aggregate 
amount of the obligations then outstanding and owing to the Noteholders on the outstanding 
Notes under the Notes Indenture. 

“Intellectual Property” means all intellectual property, including all Copyrights, 
Patents, Trademarks, industrial designs, trade secrets, proprietary know-how and confidential 
business information owned, used or licensed by any Debtor and used or held for use in 
conducting the Business. 

“Interim Permit Operating Agreement” means that certain permit operating 
agreement to be executed by NewCo, the applicable Debtors, and, to the extent necessary, 
Knight Hawk and any other parties, by which NewCo will operate the Transferred Assets during 
the Transfer Period, with customary terms and conditions reasonably agreed to in accordance 
with Section 8.15.  

“Inventory” has the meaning set forth in Section 2.2(b)(i). 

“Inventory Purchase Price” has the meaning set forth in Section 3.2. 

“IRS” means the Internal Revenue Service. 

“Knight Hawk Equity Issuance” has the meaning set forth in the recitals.  

“Knowledge” means (i) with respect to any Debtor, the actual knowledge (after 
reasonable inquiry) of any of the following individuals:  J. Hord Armstrong, Martin D. Wilson, 
Eric R. Waller, Jeffrey F. Winnick, Richard L. Craig, and Dennie Grider and (ii) with respect to 
Knight Hawk, the actual knowledge (after reasonable inquiry) of Steve Carter and Jim Smith. 

 “Labor Laws” means Legal Requirements relating to employment, employment 
standards and practices, employment of minors, employment discrimination, employee 
classification, immigration, workplace health and safety, labor relations, tax withholding, wages, 
hours, family and medical and other leave of absence, workplace insurance or pay equity. 
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“Lease” has the meaning set forth in the definition of “Leased Real Property.” 

“Leased Real Property” means the interests in real property let, leased or 
subleased by any Debtor, as tenant, subtenant, lessee or sublessee, or in which a Debtor has been 
granted a possessory interest or right to use or occupy all or any portion of the same including, as 
the same are evidenced by any and all mining leases, coal leases, coal mining leases, 
underground coal mining and gob gas leases, coal land leases, coal degasification leases, use 
agreements, haul road agreement, or other occupancy agreements and all short form leases, 
memoranda and amendments relating to the foregoing, together with, to the extent let, leased, 
used or occupied by any Debtor in connection with the Business or the Transferred Assets, any 
and all underground and surface coal reserves, mineral rights, oil and gas rights and interests, 
mining rights, surface rights, water rights, rights of way, unrecouped minimum, advance or 
prepaid production royalties, all buildings and other structures, facilities or Improvements 
located thereon (and any present or future rights, title and interests arising from or related to the 
foregoing) (each such lease, a “Lease,” and collectively, the “Leases”). 

“Legal Requirement” means any federal, state, provincial, local, municipal, 
foreign, international, multinational, or other administrative Order, constitution, law, ordinance, 
principle of common law, regulation, statute or treaty, including Mining and Mining Safety Law. 

“Lessor Leases” has the meaning set forth in Section 5.6(b). 
“LG&E/KU” means Louisville Gas and Electric Company and/or Kentucky 

Utilities Company. 

“LG&E/KU Contracts” means the existing Contracts for the sale of coal between 
Armstrong Coal Sales, Inc. or other applicable Debtor, as seller, and LG&E/KU, as purchaser. 

“Liability” means any debt, loss, claim (including “claim” as defined in the 
Bankruptcy Code), damage, demand, Tax, fine, judgment, penalty, liability, expense, 
commitment or obligation (including those arising out of any action, such as any settlement or 
compromise thereof or judgment or award therein), whether known or unknown, asserted or 
unasserted, absolute or contingent, accrued or unaccrued, liquidated or unliquidated, or due or to 
become due, and whether in contract, tort, strict liability or otherwise, and whether or not 
resulting from third party claims. 

“Material Adverse Effect” means any change, event, condition, circumstance or 
occurrence (regardless of whether such event, change, effect, condition, circumstance or 
occurrence constitutes a breach of any representation, warranty or covenant of any Debtor 
hereunder) that individually or in the aggregate (taking into account all other such changes, 
events, conditions, circumstances and occurrences) has had, or would be reasonably likely to 
have, (i) a material adverse change in or material adverse effect on the Transferred Assets or the 
Business or the value thereof, in each case taken as a whole, or (ii) the effect of preventing the 
consummation of the transactions contemplated by this Agreement, but in the case of the 
foregoing clause (i), excluding any event, change, effect, condition, circumstance or occurrence 
to the extent that it results from or arises out of (1) the commencement or pendency of the 
Chapter 11 Cases, (2) changes in Legal Requirements (other than with respect to changes caused 
by any Bankruptcy Court decision affecting the Chapter 11 Cases), GAAP and other accounting 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 175 of 247



 

12 

rules to the extent occurring after the Execution Date; (3) the  announcement of this Agreement 
or the Transaction Documents or transactions contemplated hereby or thereby of the entry into 
this Agreement; (4) any change or effect generally applicable to the industries and markets 
applicable to or related to the Business or to economic or political conditions or the securities or 
financial markets in any country or region; (5) any outbreak or escalation of hostilities or war, 
any act of terrorism, any national emergency, or any act of God, flood, drought, earthquake or 
other natural disaster, (6) any action taken (or omitted to be taken) at the express written request 
of the Required Supporting Holders and Knight Hawk, (7) any failure by the Company or other 
Debtors to meet any projections or forecasts related to the Business, provided that the underlying 
causes of such failure may be considered in determining whether there has been a Material 
Adverse Effect, (8) the departure of officers or directors of the Company or any other Debtor not 
in contravention of the terms and conditions of this Agreement or the other Transaction 
Documents (but not the underlying facts giving rise to such departure unless such facts are 
otherwise excluded pursuant to the other exceptions to Material Adverse Effect set forth in this 
definition) and (9) any litigation or similar action against any Debtor which arises from or relates 
to the restructuring and recapitalization transactions of the Debtors or the Chapter 11 Cases 
generally, if such litigation is being defended by such Debtor in good faith, except, in the case of 
clauses (2), (4) and (5), to the extent any such event, change, effect, condition, circumstance or 
occurrence that disproportionately affects the Transferred Assets or the Business or the value 
thereof, in each case taken as a whole, relative to other industry or market participants. 

“Material Contracts” means the following Contracts (i) to which any Debtor is a 
party and such Contracts relate to the Transferred Assets or the Business, or (ii) as to which any 
portion of any Transferred Asset is subject: 

(a) any Contract that can reasonably be expected to result in aggregate 
payments by or revenues to any party thereto of more than $100,000 during the current or any 
subsequent fiscal year (based solely on the terms thereof and without regard to any expected 
increase in volumes or revenues); 

(b) coal purchase and sale, exchange, marketing, transportation, 
processing, and similar Contracts (in each case) that are not terminable without penalty or further 
obligation on sixty (60) days or less notice (including any Contract providing for volumetric or 
monetary commitments or indemnification therefor or for dedication of future production); 

(c) any Contract to sell, lease, or otherwise dispose of or encumber 
any Transferred Assets, other than conventional rights of reassignment arising in connection with 
the Debtors’ surrender or release of any of the Transferred Assets pursuant hereto; 

(d) any Contract that is a disposal contract, injection contract, or 
similar Contract; 

(e) any Contract that constitutes a non-competition agreement or any 
agreement that purports to restrict, limit, or prohibit the manner in which, or the locations in 
which, the Business can be conducted, including areas of mutual interest; 
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(f) any Contract providing for any call upon, option to purchase, or 
similar rights with respect to any of the Transferred Assets or to the production therefrom or the 
processing thereof, or is a dedication of production or otherwise requires production to be 
transported, processed, or sold in a particular fashion; 

(g) any Contract that constitutes a partnership agreement, participation 
agreement, joint venture agreement, or similar Contract; 

(h) any Contract that is a Hedge Contract; 

(i) any Contract relating to Indebtedness (excluding Permitted 
Encumbrances, Accounts Receivable in the Ordinary Course of Business, trade or accounts 
payable and other accrued current liabilities in the Ordinary Course of Business); 

(j) any Contract that requires the posting of a security deposit, letter of 
credit, performance bond or surety; 

(k) any Contract that is a collective bargaining agreement; 

(l) any Contract under which any Debtor has continuing material 
indemnification obligations to any Person or under which any Debtor is required to assume any 
Liability, other than those entered into in the Ordinary Course of Business; 

(m) any Contract involving any resolution or settlement of any actual 
or threatened Proceeding that imposes material continuing obligations on any Debtor that is not 
fully covered by insurance or that will not have been fully performed prior to the Closing Date; 

(n) any Contract that constitutes a lease or license under which any 
Debtor is the lessor or the lessee of real property; 

(o) any Contract that constitutes a lease or license under which any 
Debtor is the lessor or the lessee of personal property, which lease cannot be terminated by such 
Debtor upon thirty (30) days or less notice without penalty or further obligation; 

(p) any Contract that is a seismic or other geophysical acquisition or 
sharing agreement or license; 

(q) any Contract between any Debtor and any Affiliate of such Debtor; 
and 

(r) any employment Contract between any Debtor and an employee of 
Debtor; and 

(s) any Contract pursuant to which any Debtor (i) uses any Intellectual 
Property that is material to the Business (other than “shrinkwrap” and “clickwrap” or other off-
the-shelf licenses for generally commercially available software) or (ii) has granted to a third 
party any right in or to any Intellectual Property that is material to the Business. 
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“Mining” means the exploration, extraction, processing, storage and 
transportation of coal and non-coal minerals and to the Reclamation of lands used for such 
activities. 

“Mining and Mining Safety Law” means all Legal Requirements relating to 
Mining and Mining safety, including (i) SMCRA (including its implementing regulations and 
any state analogs); (ii) MSHA; (iii) OSHA; (iv) acid and toxic mine drainage requirements; and 
(v) regulations relating to Mining operations and activities, including Reclamation. 

“Mining Financial Assurances” has the meaning set forth in Section 5.7(c). 

“MSHA” means the Federal Mine Safety and Health Act of 1977, 30 U.S.C. §§ 
801, et seq. 

“Multiemployer Plan” means a plan as defined in section 3(37) of ERISA or 
section 4001(a)(3) of ERISA. 

“NewCo” has the meaning set forth in Section 2.1(a). 

“Noteholders” has the meaning set forth in the recitals. 

“Noteholder HoldCo Equity Conveyance” means an instrument of conveyance or 
other documentation in form reasonably acceptable to Knight Hawk to issue the HoldCo Equity 
issuable to Knight Hawk in the Knight Hawk Equity Issuance as agreed in accordance with 
Section 8.15.  

“Noteholder Equity Issuance” has the meaning set forth in the recitals.  

“Noteholder Equity Issuance Consideration” has the meaning set forth in Section 
3.1. 

“Notes Indenture” has the meaning set forth in the recitals. 

“Notes Indenture Documents” means the Notes Indenture and all other security 
agreements and other agreements, documents and instruments executed pursuant thereto, as each 
may be amended, restated, supplemented, or modified from time to time. 

“Offered Employees” has the meaning set forth in Section 8.4(b). 

“Operating Agreement” means the limited liability company agreement of 
HoldCo as amended and restated in connection with the Sale Transaction, in a form consistent 
with the term sheet dated as of the date hereof (or as otherwise agreed) between Knight Hawk 
and the Required Supporting Holders, and agreed in accordance with Section 8.15. 

“Order” means any award, writ, injunction, judgment, order or decree entered, 
issued, made, or rendered by any Governmental Authority. 
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“Ordinary Course of Business” means the ordinary course of business in 
compliance with applicable Legal Requirements, consistent with past practice (including with 
respect to quantity and frequency). 

“OSHA” means the Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 
651 et. seq. 

“Outside Date” has the meaning set forth in Section 12.1(c). 

“Owned Real Property” means all real property owned by any Debtor, and all 
right, title and interest of such Debtor therein, together with all of such Debtor’s right, title and 
interest in and to the following: (i) all buildings, structures, systems, hereditaments and 
Improvements located on such real property owned by such Debtor; (ii) all Improvements owned 
by such Debtor; and (iii) all easements, if any, in or upon such real property owned by such 
Debtor, licenses and all rights-of-way, beneficial easements, licenses, and other rights, privileges 
and appurtenances belonging or in any way pertaining to such real property owned by such 
Debtor (including the right, title and interest of such Debtor in and to any coal reserves, mineral 
rights, underground and surface coal and mining rights, royalty rights, support rights and waivers 
of the same, subsidence rights, water and water rights relating or appurtenant to such real 
property owned by such Debtor). 

“Party” or “Parties” has the meaning set forth in the introductory paragraph. 

“Patents” means United States and foreign patents and patent applications, as well 
as any continuations, continuations-in-part, divisions, extensions, reexaminations, reissues, 
renewals and patent disclosures related thereto. 

“Permits” means any and all permits, licenses, approvals, consents, waivers, 
franchises, filings, accreditations, registrations, certifications, certificates of occupancy, 
easements, rights of way, notifications, exemptions, clearances, and authorizations, together with 
all modifications, renewals, amendments, supplements and extensions thereof and applications 
therefor, of or from any Governmental Authority. 

“Permitted Encumbrances” means those (i) zoning, building codes and other land 
use Legal Requirements regulating the use or occupancy of Real Property or the activities 
conducted thereon which are imposed by any Governmental Authority having jurisdiction over 
such Real Property; (ii) easements, covenants, conditions, restrictions, minor title defects and 
other similar matters that are of record affecting title to Real Property which do not materially 
impair the use or occupancy of such Real Property; (iii) matters which would be disclosed by an 
accurate survey or physical inspection of the Real Property; (iv) Encumbrances specifically 
permitted by the Confirmation Order (or the Sale Order, if applicable) (v) overriding royalty 
agreements that encumber real property, are in existence as of the date hereof, and are set forth 
on Schedule 1.1A; (vi) production payments, royalties, dedication of reserves under supply 
agreements, mining leases or similar rights or interests granted, taken subject to, or otherwise 
imposed on properties that are set forth on Schedule 1.1B; and (vii) rights of owners of interests 
in overlying, underlying or intervening strata and/or mineral interests not owned by the Debtors 
with respect to tracts of real property where the Debtors’ ownership is only surface or severed 
mineral or is otherwise subject to mineral severances in favor of one or more third parties.. 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 179 of 247



 

16 

“Person” means any individual, corporation (including any non-profit 
corporation), partnership, limited liability company, joint venture, estate, trust, association, 
organization or other entity or Governmental Authority. 

“Petition Date” has the meaning set forth in the recitals. 

“Phase I Environmental Site Assessment” means a Phase I environmental 
property assessment of the Transferred Assets that satisfies the assessment requirements set forth 
under the current ASTM International Standard Practice for Environmental Site Assessments 
(Designation E1527-13). 

“Plan” means that certain plan under chapter 11 of the Bankruptcy Code (together 
with all exhibits, schedules, supplements, appendices, annexes and attachments thereto), 
substantially in the form attached hereto as Exhibit A, which shall, together with any 
amendments, modifications, or supplements thereto, be in form and substance reasonably 
acceptable to the Required Supporting Holders and Knight Hawk and, with respect to those 
provisions of the Plan that involve the Royalty Agreements, to Thoroughbred.  

“Post-Petition Cure Costs” has the meaning set forth in Section 2.6(b). 

“Prepaid Expenses” means all deposits (including customer deposits and security 
deposits (whether maintained in escrow or otherwise) for rent, electricity, telephone or 
otherwise), advances, prepaid expenses, prepayments, rights under warranties or guarantees, 
vendor rebates and other refunds of every kind and nature (whether or not known or unknown or 
contingent or non-contingent), except that the deposit pursuant to the CAT Lease, professional 
fee retainers and prepaid deposits related thereto shall not be included in the definition of 
“Prepaid Expenses.” 

“Pre-Petition Cure Costs” has the meaning set forth in Section 2.6(a). 

“Preferential Purchase Right” means any right or agreement that enables any 
Person to purchase or acquire any Transferred Asset or any interest therein or portion thereof as a 
result of or in connection with the execution or delivery of this Agreement or the consummation 
of the transactions contemplated hereby. 

“Proceeding” means any Action, arbitration, audit, hearing, cessation order, 
investigation, litigation, notice of violation or suit (whether civil, criminal, administrative or 
investigative) commenced, brought, conducted, or heard by or before, or otherwise involving, 
any Governmental Authority. 

“Proposed Allocation Statement” has the meaning set forth in Section 8.2(a). 

“Real Property” and “Real Properties” means (i) the Owned Real Property; (ii) the 
Leased Real Property; (iii) all strips and gores and any land lying in the bed of any public road, 
highway or other access way, open or proposed, adjoining any Owned Real Property; and (iv) all 
easements, licenses, rights and appurtenances relating to the foregoing to the extent that any 
Debtor has a legally recognized interest therein. 
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“Reclamation” means reclamation, revegetation, recontouring, abatement, or 
control of adverse effects of mining activities. 

“Records” has the meaning set forth in Section 2.2(b)(ix). 

“Release” means any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, escaping, leaching, dumping or disposing of a Hazardous Substance into 
the environment (including the abandonment or discharging of barrels, containers and other 
closed receptacles containing any Hazardous Substance). 

“Representative” means, with respect to a particular Person, any director, officer, 
employee, agent, consultant, advisor or other representative of such Person, including legal 
counsel, accountants and financial advisors. 

“Required Supporting Holders” means Supporting Holders that hold, in the 
aggregate, more than 50% of the aggregate principal amount of the Notes held by the Supporting 
Holders. 

“Restructuring Support Agreement” means that certain Restructuring Support 
Agreement, dated as of October 5, 2017, by and among the Debtors, the Supporting Holders, 
Knight Hawk, Rhino Resource Partners Holdings LLC, and Thoroughbred Resources, L.P., for 
itself and on behalf of its affiliates and subsidiaries, as the same may be amended, restated, or 
otherwise modified in accordance with its terms, together with all exhibits, schedules and 
attachments thereto. 

“Retained Financial Deposit” means a portion of the deposit under the CAT Lease 
equal to $1,078,867. 

“Review Deadline” has the meaning set forth in Section 8.12. 

“Royalty Agreements” means all existing mineral right agreements between 
certain of the Debtors and Thoroughbred Resources, L.P. set forth on Schedule 1.1C, which will 
not include that certain Coal Mining Lease and Sublease dated as of February 28, 2014, by and 
between Thoroughbred Resources, LLC, as Lessor and Thoroughfare Mining, LLC, as Lessee. 

“Royalty Deferment Agreement” means that certain Lease Structure and Royalty 
Deferment Agreement to be entered into between Thoroughbred Resources, L.P., and NewCo 
based on the principal terms as attached to the Restructuring Support Agreement and containing 
such final terms reasonably acceptable, and in a form acceptable, to the Required Supporting 
Holders, Knight Hawk and Thoroughbred.  

“Saleable Coal Inventory” has the meaning set forth in Section 3.2. 
“Sale Order” means, if applicable, an Order of the Bankruptcy Court, in form and 

substance reasonably acceptable to the Required Supporting Holders and Knight Hawk, and, 
with respect to those provisions that involve the Royalty Agreements, to Thoroughbred, pursuant 
to, inter alia, Sections 105, 363 and 365 of the Bankruptcy Code (i) authorizing and approving, 
inter alia, the Sale Transaction free and clear of all Encumbrances and Liabilities (other than 
Permitted Encumbrances and Assumed Liabilities), (ii) authorizing and approving the 
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assumption and assignment of the Assigned Contracts to NewCo, (iii) containing a finding that 
the Supporting Holders and Knight Hawk have acted in “good faith” within the meaning of, and 
is entitled to the protections of, Section 363(m) of the Bankruptcy Code, (iv) containing a finding 
that this Agreement was negotiated, proposed and entered into by the Parties without collusion, 
in good faith and from arm’s length bargaining positions, (v) containing a finding that the 
Debtors, the Supporting Holders and Knight Hawk have not engaged in any conduct that would 
cause or permit this Agreement to be avoidable under Section 363(n) of the Bankruptcy Code, 
(vi) providing that this Agreement and the transactions contemplated hereby may, subject to the 
terms set forth herein, be specifically enforced against and binding upon, and not subject to 
rejection or avoidance by any Debtor or their respective estates or any chapter 7 or chapter 11 
trustee of the Debtors or other representative of their respective estates, (vii) providing that the 
Bankruptcy Court shall retain jurisdiction to resolve any controversy or claim arising out of or 
relating to this Agreement or the breach thereof, (viii) providing that neither the Supporting 
Holders, Knight Hawk nor any of their respective Affiliates shall be deemed a successor in 
interest to the Debtors, and (ix) providing that, upon the release of a portion of the Indenture 
Obligations in an amount equal to the Noteholder Equity Issuance Consideration, the Debtors 
shall have received fair and reasonably equivalent value for the Transferred Assets. 

“Sale Transaction” has the meaning set forth in the recitals. 

“Schedule Update” has the meaning set forth in Section 8.12. 

“Section 363 Sale” has the meaning set forth in Section 11.1. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Security Arrangements” has the meaning set forth in Section 8.3(b). 

“Service Provider” means any individual engaged to provide services to any of 
the Debtors, pursuant to a consulting or other independent contractor relationship, directly 
related to the performance of the Business. 

“SMCRA” means the Surface Mining Control and Reclamation Act of 1977, 30 
U.S.C. §§1201, et seq. 

 “Subsidiary” means any entity with respect to which a specified Person directly 
or indirectly (through one or more intermediaries) has the power, through the direct or indirect 
ownership of securities or otherwise, to elect a majority of the directors or similar managing 
body. 

“Supporting Holders” has the meaning set forth in the introductory paragraph. 

“Surface Interest Instruments” has the meaning set forth in Section 5.6(c). 

“Surface Interests” means all rights-of-way, water rights, licenses and easements 
applicable to, or used or held in connection with the Business or the ownership, operation, 
maintenance or repair of, or the production, treatment, processing, storing, sale or disposal of 
coals or produced water from the Transferred Real Property Interests. 
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“Suspense Funds” means proceeds of production and interest in respect of any of 
the Transferred Assets that are payable to third parties and are being held in suspense by any 
Debtor or any of their Affiliates as the operator of such Transferred Assets. 

“Tax” or “Taxes” (and with correlative meaning, “Taxable” and “Taxing”) means 
(i) any and all federal, state, provincial, local, foreign or other taxes, charges, levies, fees, 
imposts, assessments or similar governmental charges (including any interest, penalties, fines, 
assessments, additions to tax or additional amounts imposed in connection therewith or with 
respect thereto), including all net income, gross receipts, capital gains, sales, goods and services, 
use, ad valorem, value added, franchise, premium, profits, windfall profits, environmental 
(including taxes under section 59A of the Tax Code), customs duties, inventory, capital stock, 
license, withholding, branch, payroll, employment, social security, escheat, unclaimed property, 
unemployment, compensation, utility, production, excise, severance, stamp, occupation, 
premium, windfall profits, real or personal property, transfer, registration, alternative or add-on 
minimum and estimated taxes; (ii) any and all liability for the payment of any items described in 
clause (i) above as a result of being (or ceasing to be) a member of an affiliated, consolidated, 
combined, unitary or aggregate group (or being included (or being required to be included) in 
any Tax Return related to such group) and (iii) any and all liability for the payment of any 
amounts as a result of any express or implied obligation to indemnify any other person, or any 
successor or transferee liability, in respect of any items described in clause (i) or (ii) above. 

“Tax Code” means the Internal Revenue Code of 1986, as amended. 

“Tax Return” means any and all returns, declarations, reports, estimates, 
elections, disclosures, information reports or returns or statements required to be filed with any 
Governmental Authority in respect of any Taxes, including any claims for refunds of Taxes and 
any amendments, schedules, attachments or supplements of any of the foregoing. 

“TECO Claim” means any negotiation, suit or settlement with respect to any 
dispute involving the Coal Purchase Agreement, dated January 1, 2017, by and between 
Armstrong Coal Sales, LLC and Tampa Electric Company. 

“Thoroughbred” means Thoroughbred Resources, L.P., for itself and on behalf of 
its affiliates and subsidiaries. 

 “Trademarks” means United States, state and foreign trademarks, service marks, 
logos, slogans, trade dress and trade names, Internet domain names and any other similar 
designations of source of goods or services, whether registered or unregistered, and registrations 
and pending applications to register the foregoing, and all goodwill related to or symbolized by 
the foregoing. 

“Transaction Documents” means this Agreement, including the exhibits and 
schedules hereto, the Plan and any other agreements, instruments or documents entered into 
between the Parties pursuant to this Agreement or the Plan. 

“Transfer and Assumption” has the meaning set forth in the recitals. 

“Transfer Period” has the meaning set forth in Section 8.8. 
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“Transfer Taxes” has the meaning set forth in Section 8.1(a). 

“Transferred Assets” has the meaning set forth in Section 2.2(b). 

“Transferred Employee” or “Transferred Employees” has the meaning set forth in 
Section 8.4(b). 

“Transferred Equipment” has the meaning set forth in Section 2.2(b)(iv). 

“Transferred Financial Deposit” means a portion of the deposit under the CAT 
Lease equal to $1,597,312. 

“Transferred Permits” has the meaning set forth in Section 2.2(b)(v). 

“Transferred Real Property Interests” has the meaning set forth in Section 
2.2(b)(ii). 

“Transition Services Agreement” has the meaning set forth in Section 7.3. 

“Treasury Regulations” means the United States Treasury Regulations 
promulgated under the Tax Code, as amended from time to time, including the corresponding 
provisions of any successor regulations. 

“Trustee” means Wells Fargo Bank, N.A., in its capacity as trustee and collateral 
agent under the Notes Indenture Documents. 

“Update Date” has the meaning set forth in Section 8.12.   

“Unpaid Post-Petition Amounts” has the meaning set forth in Section 2.6(b). 

“Unwritten Agreement” means any legally binding agreement, contract, 
obligation, promise, undertaking, lease, sublease, purchase order, arrangement, license, 
commitment, or other binding arrangement or understanding that is oral or otherwise not in 
writing. 

“WARN Act” means the Worker Adjustment and Retraining Notification Act of 
1988, as amended, any similar Legal Requirement and the rules and regulations thereunder. 

“Wind Down Date” has the meaning set forth in Section 8.14. 

“Workers’ Compensation Liabilities” means any liabilities or benefit obligations 
related to workers' compensation claims and benefits arising under Legal Requirements. 

1.2 Other Definitions and Interpretive Matters. 

(a) Unless otherwise expressly provided, for purposes of this 
Agreement, the following rules of interpretation shall apply: 
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Calculation of Time Period.  When calculating the period of time before which, 
within which or following which any act is to be done or step taken pursuant to this Agreement, 
the date that is the reference date in calculating such period shall be excluded.  If the last day of 
such period (or if any other date specified in this Agreement for giving any notice or taking any 
action) is a day other than a Business Day, then the period (or date) in question shall end on (or 
be deemed to be) the next succeeding Business Day. 

Dollars.  Any reference in this Agreement to $ means United States dollars. 

Exhibits/Schedules/Disclosure Schedules.  All Exhibits, Schedules and Disclosure 
Schedules attached or annexed hereto or referred to herein are hereby incorporated in and made a 
part of this Agreement as if set forth in full herein.  Any capitalized terms used in any Exhibit, 
Schedule or Disclosure Schedule but not otherwise defined therein shall be defined as set forth in 
this Agreement. 

Gender and Number.  Any reference in this Agreement to gender includes all 
genders, and words imparting only the singular number include the plural and vice versa. 

Headings.  The provision of a table of contents, the division of this Agreement 
into Articles, Sections and other subdivisions and the insertion of headings are for convenience 
of reference only and shall not affect or be utilized in the construction or interpretation of this 
Agreement.  All references in this Agreement to any “Section” or “Article” are to the 
corresponding Section or Article of this Agreement unless otherwise specified. 

Herein.  Words such as “herein,” “hereof” and “hereunder” refer to this 
Agreement as a whole and not merely to a subdivision in which such words appear, unless the 
context otherwise requires. 

Including.  The word “including” or any variation thereof means “including, 
without limitation,” and shall not be construed to limit any general statement that it follows to 
the specific or similar items or matters immediately following it. 

(b) No Strict Construction.  The Parties participated jointly in the 
negotiation and drafting of this Agreement, and, in the event an ambiguity or question of intent 
or interpretation arises, this Agreement shall be construed as jointly drafted by the Parties and no 
presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the 
authorship of any provision of this Agreement.  Without limitation as to the foregoing, no rule of 
strict construction construing ambiguities against the draftsperson shall be applied against any 
Person with respect to this Agreement. 
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ARTICLE II 
 

Organization and Transfer and Assumption 

2.1 Organization of HoldCo and NewCo.  Prior to effecting the transactions 
contemplated by Section 2.2 through Section 2.5: 

(a) Company shall form or cause to be formed (i) a new Delaware 
limited liability company (“HoldCo”), which shall be wholly owned by Company and (ii) one or, 
if designated by the Required Supporting Holder and Knight Hawk, more than one new 
Delaware limited liability companies (“NewCo”), which shall be wholly owned by HoldCo.  
Other than as provided in clauses (i) and (ii) hereunder, neither HoldCo nor NewCo will have 
any other equity interests or third party debt outstanding other than Assumed Contracts to the 
extent such Assumed Contracts constitute Indebtedness.  

(b) Company shall cause (i) HoldCo to be treated as a disregarded 
entity for U.S. federal and applicable state and local income tax purposes and (ii) NewCo to be 
treated as a disregarded entity for U.S. federal and applicable state and local income tax purposes 
unless otherwise directed in writing by the Required Supporting Holders and Knight Hawk, in 
which case Company will cooperate (including by filing an IRS Form 8832 in connection with 
the Transfer and Assumption) to elect to treat NewCo as a corporation for U.S. federal and 
applicable state and local income tax purposes. 

2.2 Transferred Assets. 

(a) Pursuant to Sections 363 or 1123(b)(4) of the Bankruptcy Code, 
among other provisions, upon the terms and subject to the conditions of this Agreement and the 
Plan, at the Closing, the Debtors shall transfer, assign, convey and/or deliver, or cause to be 
transferred, assigned, conveyed and/or delivered, as appropriate, to NewCo (or a designated 
purchaser as directed by the Required Supporting Holders and Knight Hawk), free and clear of 
all Encumbrances and Liabilities (other than Permitted Encumbrances and Assumed Liabilities), 
all of the Transferred Assets. 

(b) The “Transferred Assets” means all right, title and interest of the 
Debtors in, to and under all assets, properties, rights and interests of every kind and description, 
tangible or intangible, used or held for use in the conduct of the Business, as the same shall exist 
as of immediately prior to the Closing, but in each case, expressly excluding all Excluded Assets, 
but otherwise including for the avoidance of doubt: 

(i) all inventory (other than coal inventory) of any kind or 
nature, merchandise and goods, related to the Business or the Transferred Assets and maintained, 
held or stored by or for the Debtors, whether or not prepaid, and wherever located, held or 
owned, and any prepaid deposits for any of the same, including all coal inventory located upon 
or within real property of the Debtors or belonging to the Debtors and disposables and 
consumables used, or held for use, in connection with the Business, including any goods in 
transit (“Inventory”); 
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(ii) (A) all Owned Real Property described on Schedule 
2.2(b)(ii) attached hereto (collectively, the “Transferred Owned Real Property”), (B) all Leased 
Real Property to the extent the Leases related thereto are Assigned Contracts, including all 
advance royalty balances and other rights under such Leases (collectively, the “Assigned 
Leases”), and (C) all Surface Interests to the extent such Surface Interests are Assigned Contracts 
(together with the Transferred Owned Real Property and Assigned Leases, the “Transferred Real 
Property Interests”); 

(iii) all coal inventory or related minerals produced or mined 
from or attributable to the Transferred Real Property Interests, including all Saleable Coal 
Inventory; 

(iv) all Improvements, equipment, machinery and other tangible 
personal property located on, used or held for use or obtained in connection with the ownership 
or operation of the Transferred Real Property Interests, including tanks, boilers, plants, buildings, 
field offices and other structures, fixtures, injection facilities, saltwater disposal facilities, 
pumping units, machinery, power and other utility lines, roads, computer and automation 
equipment, telecommunications equipment, field radio telemetry and associated frequencies and 
licenses, pressure transmitters, central processing equipment, tools, spare parts, warehouse stock, 
all vehicles and other rolling stock (and all equipment used in connection with such rolling stock, 
including safety equipment, special tools, dynamometers, hand tools and fluid level equipment), 
and all other appurtenances, improvements, facilities materials, supplies, machinery, equipment, 
furniture, fixtures and other personal property located on any property owned or leased by the 
Debtors or used or held for use in the Business or obtained in connection with the ownership, 
maintenance or operation of the Transferred Real Property Interests, including the items 
described on Schedule 2.2(b)(iv) (collectively, the “Transferred Equipment”) and any rights of 
the Debtors to the warranties and licenses received from manufacturers of such Transferred 
Equipment or any component thereof; 

(v) to the extent transferable pursuant to applicable Legal 
Requirements, all Permits held by the Debtors and related to the ownership, operation or use of 
the Transferred Assets or the conduct of the Business (collectively, the “Transferred Permits”) 

(vi) the Contracts listed on Schedule 2.6(c) attached hereto, 
including all Royalty Agreements, as such Exhibit may be subsequently amended pursuant to 
Section 2.6 (collectively, the “Assigned Contracts”); 

(vii) all Geological and Geophysical Information; 

(viii) all claims, refunds, abatements, variances, allocations, 
causes of action, claims for relief, choses in action, insurance policies and benefits and rights to 
proceeds thereunder, rights of recovery, rights of setoff, rights of indemnity, contribution or 
recoupment, warranties, guarantees, counter-claims, cross-claims and defenses of the Debtors, in 
each case, to the extent related to the Business or the Transferred Assets, except to the extent 
related solely to any Excluded Assets or Excluded Liabilities; 
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(ix) all information, books, databases, files, records and data 
(whether in written or electronic format) relating to any Transferred Assets, Transferred 
Employees or to any Assumed Liabilities except for (A) records that any Debtor is prohibited 
from disclosing or transferring under any applicable Legal Requirement, (B) information entitled 
to legal privilege, including attorney work product and attorney client communications (except 
for title opinions, which shall be included in the Records), and (C) economic projections and 
records of offers from, or negotiations with, the Supporting Holders or third parties with respect 
to any proposed transfer of any of the Transferred Assets and economic analyses associated 
therewith, including, subject to the exceptions set forth above in clauses (A), (B) and (C), all: (1) 
reserve, land, operation, production, engineering, preparation, marketing, transportation and 
other files and records, including all lease records, division order records, property ownership 
reports and files, contract files and records, title records (including abstracts of title, title 
opinions and memoranda, and title curative documents), correspondence, production records, 
prospect files and other prospect information, supplier lists and files, customer lists and files, 
regulatory files, environmental and health and safety files (excluding employee medical records), 
and Tax and financial accounting records and (2) data including proprietary and non-proprietary 
engineering, geological, geophysical and seismic data, files and records (but only to the extent 
transferable without material restriction (including a material restriction against assignment 
without prior consent), other than restrictions that are unenforceable under the Bankruptcy Code 
or that are removed by the Confirmation Order (or the Sale Order, if applicable)), inclusive of 
maps, logs, core analysis, formation tests, cost estimates, studies, plans, prognoses, surveys and 
reports, and including raw data and any interpretive data or information relating to the foregoing, 
and any other proprietary data in the actual possession or control of any Debtor or which any 
Debtor has the right to obtain (either without the payment of money or delivery of other 
consideration or unreasonable burdensome effort) and, in each case, relating to the ownership, 
operation, development, maintenance or repair of, or the production, treatment, processing, 
storing, sale or disposal of coals or produced water from, the Transferred Assets; provided, that if 
any Records can only be assigned with a fee or penalty owed to any third party, no Debtor shall 
have any obligation to bear such fee or penalty (collectively, the “Records”); 

(x) all rights to subside lands associated with Mining 
operations and all rights to the waiver of and release from subsidence liability and indemnity 
rights under any and all conveyances, representations and instruments or agreements of any kind 
and nature applicable to the Debtors’ coal Mining activities and interests, except to the extent 
related to the Excluded Assets or the Excluded Liabilities; 

(xi) all Intellectual Property, except to the extent related to the 
Excluded Assets or the Excluded Liabilities; 

(xii) all Suspense Funds; 

(xiii) the Transferred Financial Deposit;  

(xiv) all Prepaid Expenses, except to the extent related to the 
Excluded Assets or the Excluded Liabilities; and 
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(xv) cash in an amount equal to all Unpaid Post-Petition 
Amounts. 

Between the Execution Date and the Closing, the Debtors shall use commercially 
reasonable efforts and seek in good faith to obtain any consent or waiver required from a third 
party or Governmental Authority that is necessary to transfer any asset that would otherwise be a 
Transferred Asset but for such failure to obtain the applicable consent or waiver, provided that in 
no event shall Company be required to incur out-of-pocket, third party costs or make a payment 
to a third party (including a Governmental Authority) in exchange for such consent or approval 
of such transfer; provided further that at the written request of the Required Supporting Holders 
and Knight Hawk, the Company shall complete any applicable customary applications or filings 
with Governmental Authorities and pay any fees and expenses related thereto at such cost to be 
borne 50-50 between the Company on the one hand, and NewCo on the other hand.  It is the 
intention of the Parties that NewCo acquires, leases or subleases all assets, properties and rights 
necessary for the operation of the Business as currently conducted, including all mining, 
processing, loading, transporting, marketing, and selling of coal and all reclamation activities, 
but excluding the Excluded Assets. Subject to Section 2.6, if, at any time after the Closing, it is 
discovered that certain assets, properties or rights, including rights under Contracts and fractional 
real property interests, owned, leased or subleased by the Debtors or any of their Affiliates, other 
than the Excluded Assets, were not included in the Transferred Assets to be conveyed to NewCo, 
and such assets, properties or rights are needed by NewCo in the operation of the Business, 
including all mining, processing, loading, transporting, marketing, and selling of coal and all 
reclamation activities, then to the extent assignable, the Debtors or their Affiliates shall assign, 
convey, lease or sublease, as applicable, such assets, properties, or rights to NewCo, in each case 
upon the reasonable request of NewCo; provided, however, that this obligation shall not include 
the assignment, conveyance, lease or sublease of any Excluded Asset other than Contracts that 
the Parties mutually agree were omitted from Schedule 2.2(b)(vi) in error. 

 Notwithstanding anything in this Agreement to the contrary, any such assets, properties, 
rights and interests that cannot be assigned or otherwise transferred as a result of any applicable 
Legal Requirement or otherwise cannot be transferred without third party consent (including any 
applicable consent from a Governmental Authority) shall not be transferred at the Closing if a 
waiver or consent has not been obtained as of the Closing. If any Transferred Asset is not 
assigned as a consequence of the foregoing, then such Transferred Asset shall be deemed an 
Excluded Asset as of the Closing; provided, that (i) the Debtors and NewCo shall continue to 
work in good faith after the Closing to obtain any necessary consent or waiver to transfer such 
asset at which point it will be deemed a Transferred Asset and (ii) the Company shall use 
commercially reasonable efforts to enter into arrangements at the Closing to provide NewCo 
with substantially the same economic claims, rights and benefits of any such asset that has been 
deemed an Excluded Asset for so long as such asset is deemed an Excluded Asset. 

2.3 Excluded Assets.  Notwithstanding the foregoing, the Transferred Assets 
shall not include, and there is excepted, reserved and excluded from the transaction contemplated 
hereby, the following (collectively, the “Excluded Assets”): 

(a) any Unwritten Agreement; 
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(b) all cash and cash equivalents, including the Debtors’ rights to 
receive cash or cash equivalents on account of the release of collateral securing surety bonds, 
coal supply agreements or any other Contracts or obligations of any kind including the Retained 
Financial Deposit (other than Suspense Funds and the Transferred Financial Deposit), subject to 
Section 2.2(b)(xiv); 

(c) all Accounts Receivable; 

(d) any Equity Interests of the Debtors or any securities convertible 
into, exchangeable or exercisable for Equity Interests of the Debtors, other than the HoldCo 
Equity and Equity Interests of HoldCo’s Subsidiaries as provided herein and in the Plan; 

(e) all minute books, stock ledgers, corporate seals and stock 
certificates of the Debtors; 

(f) all (i) corporate, financial, Tax, and legal records of any Debtor 
that relates to such Debtor’s business generally (excepting the same to the extent relating to the 
Assumed Liabilities and/or the Transferred Assets) and (ii) books, records and files that relate 
solely to any Excluded Liabilities, Employees who do not become Transferred Employees and/or 
Excluded Assets; 

(g) all Excluded Contracts; 

(h) all rights to any refunds of Taxes (or other related costs or 
expenses) that are borne by or the responsibility of any Debtor or attributable to any Tax asset of 
any Debtor; 

(i) subject to Section 8.7 and solely to the extent unrelated to the 
Business, all insurance policies and rights to proceeds thereunder and refunds of premiums 
therefore (including for the avoidance of doubt, any rights under the Debtors’ director and officer 
insurance policies); 

(j) other than the Transferred Permits, all Permits and pending 
applications therefor; 

(k) all good faith or bid deposits submitted by any third party 
purchaser or potential purchaser of any of the Debtors’ assets; 

(l) subject to Section 8.7 and solely to the extent unrelated to the 
Business, all claims, refunds, abatements, variances, allocations, causes of action, claims for 
relief, choses in action, rights of recovery, rights of setoff, rights of indemnity, contribution or 
recoupment, counter-claims, cross-claims and defenses of any Debtor; 

(m) all rights, claims or causes of action by or in the right of the 
Debtors against any current or former director or officer of the Debtors; 

(n) the Avoidance Actions;  
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(o) any documents withheld or not transferred pursuant to the 
exceptions set forth in Section 2.2(b)(ix); 

(p) all Hedge Contracts; 

(q) other than Prepaid Expenses, any refunds due to any Debtor by a 
third party for any overpayment of rentals, royalties, excess royalty interests or production 
payments attributable to the Transferred Assets, except to the extent necessary to offset any 
underpayment to a third party of rentals, royalties, excess royalty interests or production 
payments attributable to the Transferred Assets, with respect to any period of time prior to the 
Closing Date; 

(r) all rights to the use of deposits and retainers to the extent held and 
applied by Debtors’ professionals on or before sixty (60) days after the earlier to occur of (i) the 
effective date of a chapter 11 plan, (ii) the conversion of the Chapter 11 Cases to cases under 
chapter 7 of the Bankruptcy Code or (iii) the dismissal of the Chapter 11 Cases by the 
Bankruptcy Court; 

(s) any rights, claims or causes of action of the Debtors under this 
Agreement or any other Transaction Document;  

(t) any claims, refunds, rights or benefits arising out of or relating to 
the TECO Claim; and 

(u) any assets set forth on Schedule 2.3(t). 

2.4 Assumed Liabilities.  Upon the terms and subject to the conditions of this 
Agreement, at the Closing, NewCo shall execute and deliver to Company the Assumption 
Agreement containing customary terms and conditions as reasonably agreed in good faith in 
accordance with Section 8.15 (the “Assumption Agreement”) pursuant to which NewCo shall 
assume and agree to discharge, when due (in accordance with their respective terms and subject 
to the respective conditions thereof), only the following Liabilities of the Debtors or Liabilities 
otherwise relating to the Business or the Transferred Assets (except to the extent constituting an 
Excluded Liability) and no other Liabilities (collectively, the “Assumed Liabilities”): 

(a) Assigned Contracts; Transferred Real Property Interests.  All 
Liabilities under the Assigned Contracts and Transferred Real Property Interests solely to the 
extent arising on or after the Closing and Liabilities that are satisfied or discharged by payment 
of Pre-Petition Cure Costs (including, for the avoidance of doubt, (i) all monetary defaults under 
the Royalty Agreements that arose prior to the Petition Date and (ii) any Assigned Contracts for 
which the Pre-Petition Cure Costs were set at $0.00 and approved as such by virtue of the 
Confirmation Order (or the Sale Order, if applicable) or such other Order authorizing the 
assumption by the Debtors and assignment to NewCo of such Assigned Contracts). 

(b) Pre-Petition Cure Costs.  All Pre-Petition Cure Costs. 

(c) Transfer Taxes.  All Transfer Taxes, if any. 
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(d) COBRA.  Any obligation to make COBRA continuation coverage 
(within the meaning of section 4980B of the Tax Code and the Treasury Regulations thereunder) 
available to all “M&A qualified beneficiaries” (within the meaning of Treasury Regulations 
§54.4980B-9, Q&A-4) with respect to the transactions contemplated hereby. 

(e) Black Lung Assumed Liabilities. Any and all (i) claims relating to 
employee health and safety, including claims for injury, sickness, disease or death, of any 
Transferred Employee, including any Workers' Compensation Liabilities, arising out of an event 
that occurs after the Closing Date, and (ii) any and all Black Lung Liabilities of any Transferred 
Employee first occurring on or after the lapse of the statutory period following the Closing Date 
for NewCo to become a responsible operator to and with respect to such Transferred Employee 
under the Black Lung Benefits Act. 

(f) Permits; Financial Assurance Obligations; AROs; Reclamation 
Liabilities.  All Liabilities to the extent arising out of or relating to (i) the Transferred Permits; 
(ii) Reclamation and post-mining operation Liabilities associated with the Transferred Assets; 
(iii) compliance with performance obligations or standards under the Transferred Permits and 
associated Legal Requirements; and (iv) asset retirement obligations of any Debtor or obligations 
to maintain, replace and/or increase bonds or other financial assurance instruments associated 
with the Transferred Assets, including the Transferred Permits, excluding, in each of the 
preceding clauses (i) through (iv), any monetary fines and penalties for violations occurring on 
or prior to the Closing (whether or not disclosed on a Disclosure Schedule hereto) (such 
excluded fines and penalties, collectively, the “Excluded Pre-Closing Fines”) and any Excluded 
Unrelated Environmental Liabilities. 

The assumption by NewCo of the Assumed Liabilities shall not, in any way, 
enlarge the rights of any third parties relating thereto. 

2.5 Excluded Liabilities.  Notwithstanding any provision in this Agreement to 
the contrary, NewCo shall not assume and shall not be obligated to assume or be obliged to pay, 
perform or otherwise discharge any Liability of the Debtors, and the Debtors shall retain and be 
solely and exclusively liable with respect to, all Liabilities of the Debtors, excluding only the 
Assumed Liabilities (such Liabilities other than Assumed Liabilities, collectively, the “Excluded 
Liabilities”).  For purposes of clarity, and without limitation of the generality of the foregoing, 
the Excluded Liabilities shall include each of the following Liabilities of the Debtors: 

(a) all Liabilities under Hedge Contracts of the Debtors; 

(b) all Indebtedness of any Debtor; all guarantees of third party 
obligations by the Debtors and reimbursement obligations to guarantors of the Debtors’ 
obligations or under letters of credit; and all Liabilities of the Debtors to any owner or former 
owner of capital stock or warrants, or holder of Indebtedness; 

(c) except for Pre-Petition Cure Costs, all accrued expenses and 
accounts payables, including Unpaid Post-Petition Amounts; 
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(d) all Taxes of Company or any of its Subsidiaries, other than 
Transfer Taxes; 

(e) all Actions and Proceedings initiated prior to the Closing, 
including those set forth on Disclosure Schedule 5.15, or that are initiated after Closing and 
relate to any Excluded Liabilities, and all Liabilities arising as a result of any such Actions or 
Proceedings; 

(f) all Excluded Employee Liabilities; 

(g) all Liabilities under the WARN Act with respect to Employees 
who do not become Transferred Employees or, with respect to Transferred Employees, 
Liabilities that arise prior to or as of the Closing; 

(h) except for Pre-Petition Cure Costs, all Liabilities attributable to, 
arising out of or in connection with, or that are based upon accounting for, failure to pay or the 
incorrect payment to any royalty owner, overriding royalty owner, or other interest holder under 
the Transferred Real Property Interests insofar as the same are attributable to periods and coals 
produced prior to the Closing; 

(i) all Post-Petition Cure Costs and all Cure Costs with respect to any 
Contract that is not an Assigned Contract; 

(j) all Liabilities attributable to, arising out of or in connection with, 
or that are based upon (1) the acts or omissions of the Debtors or any Affiliate of the Debtors as 
operator of any of the Transferred Assets, (2) property damage or bodily injury, illness or death 
arising out of, incident to or in connection with operations on any of the Transferred Assets prior 
to the Closing, (3) disposal or transportation of any Hazardous Substances from the Transferred 
Assets prior to the Closing, (4) Liabilities of any Debtor to any of its Affiliates, or (5) except for 
the Assumed Liabilities specifically described in Section 2.4 above, the ownership, operation, 
use, maintenance or other disposition of any of the Transferred Assets or the Business prior to 
the Closing;  

(k) all Liabilities of any Debtor or any of their Affiliates relating to or 
arising from unfulfilled commitments, quotations, purchase orders, customer orders or work 
orders prior to the Closing Date that are not validly and effectively assigned to NewCo pursuant 
to this Agreement;  

(l) any Excluded Pre-Closing Fines;  

(m) other than the Assumed Liabilities pursuant to Section 2.4(f), all 
Liabilities attributable to, arising out of, or in connection with the failure by any Debtor or any of 
its Affiliates to comply with any Legal Requirements or Order by any Governmental Authority 
including any such obligations or Liabilities arising as a result of any Debtor's failure to comply 
with the terms of any Legal Requirements;  

(n) all Liabilities attributable to, arising out of or in connection with 
any coal sales or other goods sold or any service provided by the Debtors or their Affiliates, 
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attributable to, arising out of or in connection with events occurring on or prior to Closing, 
excluding any Liability with respect to any delivery or service to be provided by NewCo 
following the Closing and that is not first due until after the Closing, but including any such 
Liability or obligation (i) pursuant to any express or implied representation, warranty, agreement, 
coal specification undertaking or guarantee made by any Debtor or any Affiliate of such Debtor, 
or alleged to have been made by Debtor or any Affiliate of such Debtor, (ii) imposed or asserted 
to be imposed by operation of Legal Requirements, or (iii) pursuant to any doctrine of product 
liability, in each case to the extent arising out of or related to events occurring on or prior to 
Closing;  

(o) all Liabilities (whether arising before, on or after Closing) with 
respect to or otherwise attributable to, arising out of or in connection with any employee or 
former employee of any Debtor or any Affiliate of any Debtor (or any individual who applied for 
employment with any Debtor) who is not a Transferred Employee;  

(p) all trade accounts payable, all accrued operating expenses and 
other current liabilities of the Debtors related to the Business;  

(q) except for those Liabilities set forth in Section 2.4(f), all Liabilities 
pursuant to Environmental Law arising from or related to any use, transportation, Release, 
treatment, storage, or disposal of, or human exposure to, Hazardous Substance at any location 
not originating from the Purchased Assets or related to the Business (the “Excluded Unrelated 
Environmental Liabilities”); and 

(r) all Liabilities under, arising out of or related to any of the 
Excluded Assets; 

(s) all Liabilities with respect to any costs, fees and expenses 
(including all legal, accounting, financial advisory, valuation, investment banking and other third 
party advisory or consulting fees and expenses) incurred by or on behalf of any Debtor in 
connection with or arising from the Chapter 11 Cases or the transactions contemplated by this 
Agreement or the other Transaction Documents;  

(t) except for Pre-Petition Cure Costs, all Liabilities existing prior to 
the filing of the Chapter 11 Cases that are subject to compromise under the Chapter 11 Cases; 

(u) all Liabilities relating to any theories of any Legal Requirement or 
equity involving successors or transferees; and 

(v) all Liabilities and obligations of Company under this Agreement 
and the other Transaction Documents. 

2.6 Assigned Contracts and Cure Costs. 

(a) On the Closing Date, as part of the Contribution made pursuant to 
Section 4.4(a), Knight Hawk shall provide HoldCo with sufficient funds to allow HoldCo to 
make available to NewCo, and Knight Hawk and the Supporting Holders shall cause HoldCo to 
make available to NewCo, such funds to pay (or cause to be paid), pursuant to Section 365 of the 
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Bankruptcy Code and the Confirmation Order (or the Sale Order, if applicable), any and all cure 
and reinstatement costs or expenses that are required to be paid under sections 365(b)(1)(A) and 
(B) of the Bankruptcy Code in connection with the assumption and assignment of the Assigned 
Contracts and that arose prior to the Petition Date, including, for the avoidance of doubt, all 
monetary defaults under the Royalty Agreements that arose prior to the Petition Date (the “Pre-
Petition Cure Costs”).  For the avoidance of doubt, (i) NewCo shall pay (or cause to be paid) all 
Cure Costs in cash at such time as is provided in the preceding sentence or as otherwise provided 
in Section 2.6(e), (ii) the Pre-Petition Cure Costs are separate and apart from, and in addition to, 
the Noteholder Equity Issuance Consideration and, (iii) none of Knight Hawk, NewCo or the 
Supporting Holders shall be required to make any payment of Cure Costs for, and shall not 
assume any Liabilities with respect to, any Contract that is not an Assigned Contract.  
Notwithstanding anything else to the contrary herein, all Royalty Agreements shall be assumed 
and assigned to NewCo or otherwise conveyed to NewCo and all Pre-Petition Cure Costs 
thereunder paid by NewCo or the Debtors on or prior to the Effective Date. 

(b) On or prior to December 6, 2017, Company shall deliver to Knight 
Hawk a Schedule 2.6(b) that sets forth each Executory Contract and Company’s good faith 
estimate of the amount of (i) the Pre-Petition Cure Costs and (ii) any and all cure and 
reinstatement costs or expenses that are required to be paid under sections 365(b)(1)(A) and (B) 
of the Bankruptcy Code in connection with the assumption and assignment of the Assigned 
Contracts and that arose on or after the Petition Date but prior to the Closing, including amounts 
necessary to cure all monetary defaults under the Royalty Agreements that arise on or after the 
Petition Date (“Post-Petition Cure Costs” and together with the Pre-Petition Cure Costs, the 
“Cure Costs”), payable in respect of each such Executory Contract (and if no Cure Cost is 
estimated to be payable in respect of any particular Executory Contract, the amount of such Cure 
Cost designated for such Contract shall be “$0.00”).  On the Closing Date, the Debtors shall 
provide HoldCo with sufficient funds, which HoldCo shall make available to NewCo, to pay (or 
cause to be paid), (x) pursuant to Section 365 of the Bankruptcy Code and the Confirmation 
Order (or the Sale Order, if applicable), any and all Post-Petition Cure Costs that have not been 
paid before the Closing, and (y) the amounts that are accrued as of the Closing but not yet due 
and payable with respect to the Assigned Contracts (clauses (x) and (y) collectively, “Unpaid 
Post-Petition Amounts”). 

(c) On or prior to December 9, 2017, and subject to the Required 
Supporting Holders’ and Knight Hawk’s rights under Section 2.6(e) below to subsequently 
amend such designations, the Supporting Holders and Knight Hawk will deliver to Company a 
Schedule 2.6(c), to be determined in the Required Supporting Holders’ and Knight Hawk’s sole 
discretion, which shall be a schedule of the Executory Contracts to be assumed by the Debtors 
and assigned to NewCo (as Assigned Contracts) at the Closing.  Company shall provide 
sufficient notice under the Bankruptcy Code and local rules of the Bankruptcy Court to all 
counterparties to the Assigned Contracts of their assumption or rejection and, with respect to the 
Assigned Contracts to be assumed, also provide a schedule of Pre-Petition Cure Costs and Post-
Petition Cure Costs.  Any Executory Contracts that are not set forth on Schedule 2.6(c), as 
amended in accordance herewith, shall be Excluded Contracts.  Notwithstanding anything to the 
contrary herein, all Royalty Agreements shall be listed on Schedule 2.6(c). 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 195 of 247



 

32 

(d) In accordance with the procedures set forth in the Plan, Company 
shall deliver a written notice in a form reasonably acceptable to the Required Supporting Holders 
and Knight Hawk of the proposed assignments of the Executory Contracts and the proposed Cure 
Costs for each Executory Contract to all non-Debtor parties of Executory Contracts, with such 
notice providing to each non-Debtor party notice of (i) the proposed assumption and assignment 
and the Cure Cost for such Executory Contract and (ii) the objection deadline for such non-
Debtor party to object to the proposed Cure Cost.  Subject to the limitations set forth herein, and 
in the Plan, to the extent that any objections are received from such non-Debtor parties in 
response to such notice, the Debtors shall use their commercially reasonable efforts to resolve 
such disputes with the applicable non-Debtor party, subject to the consent (not to be 
unreasonably withheld, conditioned or delayed) of Required Supporting Holders and Knight 
Hawk. 

(e) At any time prior to the Designation Deadline, the Required 
Supporting Holders and Knight Hawk shall have the right, which may be exercised by the 
Required Supporting Holders and Knight Hawk in their mutual discretion, to provide written 
notice to Company (each such notice, a “Contract Notice”) of their election to designate any 
Executory Contract (including any Contract that is an Assigned Contract immediately before 
such designation) (1) as an Excluded Contract, and upon such designation such Contract shall 
constitute an Excluded Contract and, if applicable, shall cease to constitute an Assigned Contract 
or (2) to the extent not already rejected, as an Assigned Contract and upon such designation such 
Contract shall constitute an Assigned Contract and shall cease to constitute an Excluded 
Contract.  If, at any time after the Designation Deadline, the Pre-Petition Cure Costs fixed by the 
Bankruptcy Court for any Assigned Contract are (i) greater than the amount set forth on the 
initial schedule of Pre-Petition Cure Costs filed by Company with the Bankruptcy Court prior to 
the Designation Deadline and (ii) are not consented to by the Required Supporting Holders and 
Knight Hawk, then the Required Supporting Holders and Knight Hawk shall be permitted, no 
later than two (2) Business Days after entry of an order by the Bankruptcy Court setting such 
Pre-Petition Cure Costs, to provide Company a Contract Notice of their election to revoke their 
designation of any such Contract as an Assigned Contract and thereupon such Contract shall be 
deemed to be an Excluded Contract for all purposes of this Agreement.  The Parties shall amend 
Schedule 2.6(c) to reflect changes made pursuant to this Section 2.6(e).  Notwithstanding the 
foregoing, no Royalty Agreement shall be designated as an Excluded Contract. 

(f) If the Required Supporting Holders and Knight Hawk exercise 
their rights in Section 2.6(e) above to designate a Contract, including a Contract that was an 
Assigned Contract immediately before such designation, as an Excluded Contract, there shall be 
no reduction in the Noteholder Equity Issuance Consideration as a result of such designation or 
change in designation. 

2.7 Further Assurances. 

(a) From time to time following the Closing, Company and NewCo 
shall, and shall cause their respective controlled Affiliates to, execute, acknowledge and deliver 
all such further conveyances, notices, assumptions, assignments, releases and other instruments, 
and shall take such further actions, as may be reasonably necessary or appropriate (i) to fully 
transfer from the Debtors to NewCo of all of the Transferred Assets, (ii) to cause NewCo to fully 
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assume the Assumed Liabilities, and (iii) to otherwise make effective the Sale Transaction 
contemplated hereby; provided, however, nothing in this Section 2.7 shall require NewCo or any 
of its respective Affiliates to assume any of Debtors’ Liabilities other than the Assumed 
Liabilities. Notwithstanding the foregoing, nothing in this Section 2.7 shall prohibit Company or 
any of its Affiliates from ceasing operations or winding up its affairs following the Closing. 

(b) Without limiting the generality of Section 2.7(a), if an Affiliate of 
Company that is a Debtor owns interests in any property or asset that constitutes a Transferred 
Asset and that is not conveyed or assigned to NewCo at the Closing pursuant to this Agreement, 
then Company shall cause such Affiliate to convey such interests to NewCo by appropriate 
instrument. 

2.8 Apportionment and Real and Personal Property Tax Matters.   

(a) All rentals and royalties, excluding all un-recouped minimum 
royalties existing as of the Closing which shall be transferred to NewCo with the Assigned 
Leases, payable by Debtors to the lessors or sublessors under the Assigned Leases shall be 
apportioned as of the Closing Date (on a per diem basis to the extent practicable).   

(b) All ad valorem Taxes and unmined mineral Taxes due and payable 
by any Debtor and levied with respect to all Transferred Real Property Interests and all personal 
property constituting the Transferred Assets and any portion thereof for the year in which the 
Closing occurs shall be prorated per diem as of the Closing Date, with Debtors responsible for all 
such Taxes applicable to the period prior to and including the Closing Date and with NewCo 
responsible for all such Taxes applicable to the period after the Closing Date.  If the amount of 
any such Taxes is not known as of the Closing Date, such Taxes shall be prorated based on the 
Tax bills for the immediately preceding year, and the Parties will, on a post-Closing basis, re-
prorate such Taxes once the actual Taxes are known, and shall remit to each other any amounts 
owed.  Each Debtor shall, prior to the Closing Date, pay all assessments and ad valorem Taxes 
owed by such Debtor and levied with respect to the Transferred Assets due and payable for all 
periods prior to the Closing Date.  Each Debtor shall cause, to the extent reasonably practical, all 
meters measuring the consumption of water, gas, electricity or other utilities to be read prior to 
the Closing Date, and the apportionment to be made on account of such utilities shall be made 
pursuant to such readings; provided, however, that if and to the extent the meter readings cannot 
be obtained prior to the Closing Date, the apportionment of utilities at Closing shall be 
completed based upon the average of the three (3) months' prior bills. 

ARTICLE III 
 

Sale Transaction; Consideration 

3.1 Sale Transaction.  Upon the terms and subject to the conditions of this 
Agreement and the Plan, on the Closing Date, (a) immediately upon the consummation of the 
Transfer and Assumption, the Noteholder Equity Issuance shall be consummated in satisfaction 
of $90,000,000 of Indenture Obligations (the “Noteholder Equity Issuance Consideration”) and 
(b) immediately upon the consummation of the Noteholder Equity Issuance, the Knight Hawk 
Equity Issuance shall be consummated.   
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3.2 Saleable Coal Inventory.  In addition to the consideration to be paid by 
Knight Hawk under Section 2.6 and in accordance with Section 4.4(a), Knight Hawk shall 
provide HoldCo, who shall provide NewCo, with sufficient funds to pay to the applicable 
Debtor(s) at Closing, the Inventory Purchase Price for the Saleable Coal Inventory, in each case, 
as of 12:01 am CST on the Closing Date.  As used herein, the term “Inventory Purchase Price” 
means the lower of cost or market, determined in accordance with GAAP and with Company’s 
past practice, and deducting with respect to raw coal all processing costs to be incurred, for each 
ton of Saleable Coal Inventory.  As used herein, the term “Saleable Coal Inventory” means (i) all 
clean, processed severed coal of a saleable quality on a blended basis at each clean coal stockpile 
or loadout as set forth on Schedule 3.2, plus (ii) the anticipated clean coal yield of all stockpiled 
raw coal awaiting processing located at the preparation plant of a Debtor awaiting processing, 
taking into account the most current yield of the applicable plant, on a blended basis. For the 
avoidance of doubt, Saleable Coal Inventory does not include the severed coal making up the pad 
of a stockpile.  The quantity of raw and clean severed coal and the anticipated yield of raw coal 
for purposes of computing clean coal equivalent will be determined by Engineer, and Engineer’s 
determination of the amount of Saleable Coal Inventory as of 12:01 am CST on the Closing Date 
shall be final and binding on the Parties unless they mutually agree to an adjustment due to an 
error in Engineer’s calculation that is apparent on the face of such calculation.  Knight Hawk, on 
the one hand, and Debtors, on the other hand, shall each bear fifty percent (50%) of the fees and 
expenses of Engineer.      

3.3 Substantially Contemporaneous Transactions.  All transactions 
consummated at the Closing in connection with the consummation of the Sale Transaction shall 
be deemed to have occurred substantially contemporaneously in accordance with the terms of 
this Agreement, and no such transaction shall be considered consummated unless all such 
transactions are consummated. 

ARTICLE IV 
 

Closing 

4.1 Closing Date.  Upon the terms and subject to the conditions hereof and 
under the Plan, the closing of the Sale Transaction and the other transactions contemplated 
hereby and under the Plan to take place and become effective on the Effective Date (the 
“Closing”) shall take place and become effective upon the Effective Date, subject to the 
satisfaction or waiver of the conditions set forth in Article IX and Article X hereof (other than 
conditions that by their nature are to be satisfied at the Closing itself, but subject to the 
satisfaction or waiver of those conditions).  The date and time at which the Closing actually 
occurs is hereinafter referred to as the “Closing Date”. 

4.2 Supporting Holders’ Deliveries.  At the Closing, and subject to the 
simultaneous performance by the Debtors of their obligations under Section 4.3, the Supporting 
Holders shall deliver (or cause to be delivered) to the Debtors (or such other Persons where so 
designated): 

(a) the certificates of the Supporting Holders to be received by the 
Debtors pursuant to Sections 10.1 and 10.2 
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(b) the Operating Agreement to Knight Hawk, duly executed by an 
authorized officer of each of the Supporting Holders; and 

(c) the Noteholder HoldCo Equity Conveyance to Knight Hawk, duly 
executed by an authorized officer of HoldCo. 

4.3 Debtors’ Deliveries.  At the Closing, and subject to the simultaneous 
performance by the Supporting Holders of their obligations under Section 4.2 and Knight Hawk 
of its obligations under Section 4.4:  

(a) the Debtors shall deliver to the Supporting Holders and Knight 
Hawk: 

(i) the Assumption Agreement, duly executed by authorized 
Representatives of the Debtors and NewCo; 

(ii) the Assignments, duly executed by authorized 
Representatives of the Debtors and NewCo and in recordable form; 

(iii) the Debtor HoldCo Equity Conveyance to the Noteholders, 
duly executed by an authorized officer of Company; 

(iv) the Operating Agreement, duly executed by an authorized 
officer of HoldCo; 

(v) the certificates to be received by the Supporting Holders 
and Knight Hawk pursuant to Sections 9.1 and 9.2; 

(vi) a certificate from each Debtor that such Debtor is not a 
foreign person within the meaning of section 1445(f)(3) of the Tax Code, which certificate shall 
set forth all information required by, and otherwise be executed in accordance with, Treasury 
Regulations Section 1.1445-2(b)(2); 

(vii) all Records that are located on the Transferred Owned Real 
Property or Assigned Leases, provided that for the avoidance of doubt, delivery of the 
conveyance instruments pursuant to Section 4.3(a)(iii) shall be deemed delivery of the Records 
located on the Transferred Owned Real Property or Assigned Leases; and 

(viii) all other endorsements, assignments and other instruments 
of conveyance and transfer, in form and substance reasonably acceptable to the Required 
Supporting Holders and Knight Hawk, as may be necessary, to convey and assign the 
Transferred Assets to NewCo and vest title therein in NewCo (in each case free and clear of all 
Encumbrances other than Permitted Encumbrances), and such additional documents customary 
in similar transactions as might be reasonably requested by the Supporting Holders and are 
reasonably required to consummate the transactions contemplated by this Agreement; and 
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(b) the Debtors shall pay (or cause to be paid) to HoldCo, pursuant to 
Section 365 of the Bankruptcy Code and the Confirmation Order (or the Sale Order, if 
applicable) and this Agreement, any and all Unpaid Post-Petition Amounts. 

4.4 Knight Hawk’s Deliveries.  At the Closing, and subject to the 
simultaneous performance by the Debtors of their obligations under Section 4.3, Knight Hawk 
shall: 

(a) make a capital contribution to HoldCo in an amount equal to (i) the 
Pre-Petition Cure Costs, which shall be used by HoldCo to make a capital contribution to NewCo 
to pay any and all Pre-Petition Cure Costs required to be paid pursuant to Section 2.6(a), plus (ii) 
the cash value of the Prepaid Expenses for Transferred Assets usable by NewCo and as set forth 
on Schedule 4.4(a)(ii), provided, however such amount shall not exceed $600,000; provided, 
further that such amount shall immediately thereafter be contributed to NewCo and immediately 
thereafter, be paid to the Company, plus (iii) the amount of the Inventory Purchase Price, and 
such additional working capital as may be agreed by the Required Supporting Holders and 
Knight Hawk (clauses (i) through (iii), collectively, the “Contribution”); 

(b) deliver (or cause to be delivered) to HoldCo the Operating 
Agreement, duly executed by an authorized officer of Knight Hawk; and 

(c) deliver (or cause to be delivered) to NewCo the Interim Permit 
Operating Agreement, duly executed by the applicable Debtors, NewCo, and, to the extent 
necessary, Knight Hawk and any other necessary parties. 

ARTICLE V 
 

Representations and Warranties of the Debtors 

Except as disclosed in the Disclosure Schedules attached hereto, each of the 
Debtors hereby jointly and severally represents and warrants to the other Parties as of the 
Execution Date and as of the Closing Date the following: 

5.1 Organization and Good Standing.  Each Debtor (a) is an entity duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization, (b) has the requisite corporate, partnership or limited liability company power and 
authority to own or lease and to operate and use its properties and to carry on its business as now 
conducted and (c) is duly qualified or licensed to do business and is in good standing in each 
jurisdiction where the character of its business or the nature of its properties makes such 
qualification or licensing necessary, except for such failures to be so qualified or licensed or in 
good standing as would not, individually or in the aggregate, have a Material Adverse Effect. 

5.2 Authority; Validity; Consents. 

(a) Each Debtor has, subject to requisite Bankruptcy Court approval, 
the requisite corporate, limited liability company or other entity power and authority necessary to 
enter into and perform its obligations under this Agreement and the other Transaction 
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Documents to which it is a party and to consummate the transactions contemplated hereby and 
thereby, and, subject to requisite Bankruptcy Court approval, the execution, delivery and 
performance of this Agreement and such other Transaction Documents by such Debtor and the 
consummation by it of the transactions contemplated herein and therein have been duly and 
validly authorized by all requisite corporate, limited liability company or other entity (as 
applicable) action.  This Agreement has been duly and validly executed and delivered by each 
Debtor and each other Transaction Document required to be executed and delivered by a Debtor 
at the Closing will be duly and validly executed and delivered by such Debtor at the Closing.  
Subject to requisite Bankruptcy Court approval and entry of the Confirmation Order (or the Sale 
Order, if applicable), this Agreement and the other Transaction Documents constitute the legal, 
valid and binding obligations of such Debtor, enforceable against such Debtor in accordance 
with their respective terms, except as such enforceability is limited by general principles of 
equity. 

(b) Subject to requisite Bankruptcy Court approval, except (i) for entry 
of the Confirmation Order (or the Sale Order, if applicable), (ii) for those notices, filings and 
consents required in connection with the Chapter 11 Cases, (iii) for notices, filings, consents and 
approvals from Governmental Authorities in connection with the assignment of certain 
applicable Transferred Assets to NewCo and which are customarily obtained after assignment of 
properties similar to such Transferred Assets, and (iv) as set forth on Disclosure Schedule 5.2(b) 
there are no other consents required and the Debtors are not required to give any other notice to, 
make any other filing with or obtain any other consent from any Person (including any 
Governmental Authority) in connection with the execution and delivery of this Agreement and 
the other Transaction Documents or the consummation or performance of any of the transactions 
contemplated hereby and thereby, except for such notices, filings and consents, the failure of 
which to provide, make or obtain, would not, individually or in the aggregate, have a Material 
Adverse Effect. 

5.3 No Conflict.  Except for the notices, filings and consents set forth on 
Disclosure Schedule 5.3 and upon obtaining requisite Bankruptcy Court approval, including 
entry of the Confirmation Order (or the Sale Order, if applicable), the execution and delivery of 
this Agreement and the other Transaction Documents and the consummation of the transactions 
provided for herein and therein will not result in the breach of any terms and provisions of, or 
constitute a default under, or conflict with, or cause any acceleration of any obligation of any 
Debtor under (a) any Permit, Lease, or Material Contract by which it or any material Transferred 
Asset is bound, (b) its Governing Documents, or (c) any applicable Order or Legal Requirement. 

5.4 Material Contracts.  Except as otherwise set forth on Disclosure 
Schedule 5.4: 

(a) Disclosure Schedule 5.4(a) lists all Material Contracts in effect as 
of the Execution Date.  The Debtors have made available to the other Parties accurate and 
complete copies of each Material Contract on or prior to the Update Date.  Subject to the 
payment of any Cure Costs, (i) each Material Contract is a valid and binding agreement of each 
Debtor party thereto, enforceable in accordance with its terms against such Debtor, and to 
Company’s Knowledge, against each other party thereto; and (ii) each Debtor has performed in 
all material respects, and, to the Knowledge of Company, each other party thereto has performed 
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in all material respects, each term, covenant and condition of each Material Contract required to 
be performed.  There are no defaults, or breaches, or uncured violations that will lead to a 
termination of any Material Contract, except for any such defaults, breaches or uncured 
violations that would be cured through payment of the Cure Costs or arising solely as a result of 
the Chapter 11 Cases. There are no events, which with notice, the passage of time or both, would 
constitute such defaults, breaches or uncured violations that would lead to termination under any 
Material Contract, except for any such defaults or breaches that would be cured through payment 
of the Cure Costs or arising solely as a result of the Chapter 11 Cases.  No written notice of 
default or breach has been received or delivered by Company or any other Debtor under any 
Material Contract, the resolution of which is currently outstanding.  No currently effective 
written notices have been received by Company or any other Debtor of the exercise of any 
premature termination, price redetermination, market-out, shut-in or curtailment of or under any 
of the Material Contracts.  No Debtor has received any notice that any of the other parties to the 
Material Contracts will cause termination or fail to perform such party’s obligations under any of 
the Material Contracts. 

(b) Neither Company nor any other Debtor is obligated by virtue of 
any “take or pay” payment, advance payment or other similar payment to deliver coals, or 
proceeds from the sale thereof, attributable to the Transferred Real Property Interests at some 
future time without receiving payment therefor at or after the time of delivery. 

5.5 Permits.   

(a) Set forth on Disclosure Schedule 5.5(a) is a complete list of: (i) all  
of the Permits held by the Company and its Affiliates in the ownership and operation of the 
Transferred Real Property Interests and the Business, together with a description of the permitted  
property or facility, together with a true and complete list of all pending applications for  
additional Permits, renewals of existing Permits, or amendments to existing Permits; (ii) the  
applicable surety bonds and the amounts of the surety bonds under the Permits; and (iii) all of the 
material licenses, franchises, certificates, consents, authorizations, approvals, orders and  
concessions held by the Company or its Affiliates and used in connection with the Transferred 
Real Property Interests and the Business, together with a true and complete list of all pending 
applications for additional licenses, renewals of existing licenses, or amendments to existing 
licenses, which have been submitted to any Government Authority applicable to the Transferred 
Real Property Interests and the Business. 

(b) The Transferred Permits constitute all material permits, licenses, 
authorizations, governmental approvals, franchises, grants, easements, variances, exceptions, 
consents, certificates, approvals and related instruments or rights issued, granted, given, or 
otherwise made available by or under the authority of any Governmental Authority and that are 
necessary and sufficient to permit ownership and operation of the Transferred Real Property 
Interests and the Business as presently owned and operated by Company and the other Debtors, 
and each is in full force and effect and has been duly and validly issued and are final, 
unappealed, valid, and in good standing and there are no Proceedings pending, or to the 
Knowledge of Company, threatened in writing, that could be reasonably expected to result in the 
revocation, cancellation, suspension or modification of any Transferred Permits. There are no 
Proceedings pending or, to the Knowledge of Company, threatened, with respect to any alleged 
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failure to have all or any material Permits required in connection with the operation of the 
Business as currently conducted or in connection with the ownership or operation of the 
Transferred Assets.  The Company and the other Debtors are the only operators under the 
Transferred Permits and are in compliance in all material respects with the Transferred Permits. 
No notice of suspension, revocation or cancellation of any of the Transferred Permits is, to 
Debtors’ Knowledge, threatened. In the past two (2) years, neither the Company nor any of the 
other Debtors has had any Transferred Permits or any applications therefor, appealed, denied, 
revoked, restricted or suspended.  Neither the Company nor any of the other Debtors is currently 
a party to any proceedings involving the possible appeal, denial, revocation, restriction or 
suspension of any Transferred Permits or any of the privileges granted thereunder. Except as set 
forth on Schedule 5.5(b), neither the Company nor any Affiliate is permit blocked or the 
Applicant Violation System by a Governmental Authority. 

5.6 Real Property.   

(a) Owned Real Property.  Disclosure Schedule 5.6(a) sets forth an 
accurate and complete list of the Owned Real Property.  The property maps attached to 
Disclosure Schedule 5.6(a) depict in a reasonably accurate manner the location and boundaries of 
the Owned Real Property. True and complete copies of the following have been delivered to 
Knight Hawk and the Required Supporting Holders: (i) all deeds, title insurance policies, title  
insurance commitments, title reports, title opinions, title abstracts, maps and surveys related to  
the Transferred Real Property Interests and (ii) all documents evidencing recorded and 
unrecorded  Encumbrances upon the Transferred Real Property Interests. Subject to the standard 
warranty limitations as set forth in a special warranty deed, the Debtors have good and valid title 
to the Owned Real Property, free and clear of all Encumbrances, except Permitted 
Encumbrances. Debtors have obtained all appropriate certificates of occupancy and Surface 
Interests required to use and operate the Owned Real Property in the manner in which the Owned 
Real Property is currently being used and operated in connection with the Business. No Debtor 
has received written notice of any intention on the part of any issuing authority to cancel, 
suspend or modify any material approvals, licenses or permits relating to the Owned Real 
Property. No Debtor has received written notice of any proposed special assessment that would 
materially and adversely affect the Owned Real Property. Except as set forth on Disclosure 
Schedule 5.6(a), there are no outstanding options or rights of first refusal to purchase any of the 
Owned Real Property or any interest therein.  Except for the Lessor Leases and as otherwise set 
forth on Disclosure Schedule 5.6(a), none of the Owned Real Property is subject to any lease or 
grant to any third party of any right to the use, purchase, occupancy or enjoyment of such Owned 
Real Property or any material portion thereof required to conduct the Business. Except for 
Permitted Encumbrances and the applicable terms of Permits held by the Debtors and their 
Affiliates, the Owned Real Property is not subject to any Encumbrances (other than liens that 
will be removed pursuant to the Confirmation Order or the Sale Order, as applicable), which in 
any material respect interfere with or impair the present and continued use thereof in the 
Ordinary Course of Business. There are no pending or, to Company’s Knowledge, threatened 
condemnation proceedings relating to any of the Owned Real Property except those that do not 
materially impair or restrict the current use of the Owned Real Property subject thereto. 

(b) Lessor Leases.  Disclosure Schedule 5.6(b) lists, as of the 
Execution Date, all leases, subleases, licenses, sublicenses, occupancy or other agreements 
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whereby any Debtor currently leases, subleases, licenses or grants an interest in any Owned Real 
Property or Leased Real Property to a third party (the “Lessor Leases”).  The Debtors have made 
available, accurate and complete copies of the Lessor Leases, including any amendments thereto.  
Other than as a result of the Chapter 11 Cases, the Debtors are not in material breach of or in 
default under the Lessor Leases and, to Company’s Knowledge, no party to any Lessor Lease has 
given the Debtors written notice of or, to Company’s Knowledge, made a claim with respect to 
any material breach or material default by the Debtors thereunder (other than as a result of the 
Chapter 11 Cases). 

(c) Leased Real Property. Disclosure Schedule 5.6(c) contains a list of 
all Leased Real Property and Surface Interests held or used for, or necessary to the operation of 
the Business and recording information for the Leases that have been recorded.  The Debtors 
have made available accurate and complete copies of all Leases and Contracts conveying Surface 
Interests (“Surface Interest Instrument”). Other than as a result of the Chapter 11 Cases, the 
Debtors are not in (i) breach of any material term or (ii) default in any material respect under any 
Lease or Surface Interest Instrument and no party to any Lease or Surface Interest Instrument has 
given the Debtors written notice of or made a claim with respect to any material breach or 
material default thereunder.  Other than as a result of the Chapter 11 Cases, there are no 
conditions that currently exist or that, with the passage of time, will result in a default or breach 
of any material term by any the Debtor who is a party to the Lease or Surface Interest 
Instrument.  None of the Leased Real Property or Surface Interests is subject to any sublease or 
grant to any third party of any right to the use, occupancy or enjoyment of the Leased Real 
Property, Surface Interests or any portion thereof that would materially impair the use of the 
Leased Real Property or Surface Interests in the operation of the Business.  Except as set forth on 
Disclosure Schedule 5.6(c), the Debtors have not received written notice of any pending or 
threatened condemnation or other proceedings or claims relating to the Debtors’ interest in any 
of the Leased Real Property or Surface Interests.  Except as set for on Disclosure Schedule 
5.6(c), the Leases have not been amended or modified, assigned or subleased. The property maps 
attached to Disclosure Schedule 5.6(a) include a depiction in a reasonably accurate location and 
boundaries of the Leased Real Property. Disclosure Schedule 5.6(c) contains a true and complete 
list of all prepaid royalties and un-recouped minimum royalties for each Lease as of October 31, 
2017. Each Lease and Surface Interest Instrument is in full force and effect and constitutes a 
valid and binding obligation of each applicable Debtor, and to such Debtors’ Knowledge, the 
other parties thereto. The estate created by each Lease and Surface Interest Instrument is free and 
clear of all Encumbrances other than Permitted Encumbrances. The Leases and Surface Interests 
constitute all leases, rights of way, easements, surface use rights, water rights, licenses and 
authorizations necessary to access, own and operate the Transferred Real Property Interests, as 
currently accessed, owned and operated by the Debtors in the Ordinary Course of Business. 

5.7 Mines; Mining. 

(a) All currently producing mines are in an operable state of repair in 
all material respects adequate to maintain normal Mining operations in accordance with the 
Company or other Debtors, as applicable, past practices, ordinary wear and tear excepted. 

(b) There are no platforms, pits, or other facilitates or equipment 
located on any Transferred Real Property Interests that (i) are obligated by any Legal 
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Requirements to be dismantled, closed or abandoned or that are currently subject to exceptions to 
a requirement to abandon issued by a Governmental Authority or (ii) have been dismantled, 
closed or abandoned in a manner that does not comply in all respects with applicable Leases, 
Contracts and Legal Requirements. 

(c) Each Debtor has, in the amounts and forms required pursuant to 
applicable Mining and Mining Safety Laws, obtained all performance bonds and surety bonds, or 
otherwise provided any financial assurance as (i) required under the applicable Permits or 
Mining and Mining Safety Laws for Reclamation of land, water or other natural resources at any 
current mines, (ii) required pursuant to any applicable Permit or Mining and Mining Safety Law 
to mitigate any actual or potential environmental impact of such mines, or (iii) otherwise 
obtained in the Ordinary Course of Business (collectively, “Mining Financial Assurances”), 
except for the failure to have such Mining Financial Assurances that would not reasonably be 
expected to have a Material Adverse Effect. Company has posted or otherwise provided all 
Mining Financial Assurances that have been requested in writing by the applicable 
Governmental Authorities in respect of any applicable Permits and Legal Requirements having 
to do with Reclamation in connection with the Debtors’ Mining operations as currently 
conducted, subject to the discretion of any applicable Governmental Authority to require 
additional or supplemental Mining Financial Assurances from time to time, except where the 
failure to post or otherwise provide would not reasonably be expected to have a Material 
Adverse Effect. 

(d) All Reclamation performed by or on behalf of Company and the 
other Debtors meets in all material respects the requirements of the applicable Permit and any 
associated mine Reclamation requirements of any applicable Governmental Authority. The 
liability for mine closing and Reclamation obligations recorded on the most recent balance sheet 
of Company provided to the Supporting Holders and Knight Hawk has been properly accrued in 
accordance with the requirements of Financial Accounting Standards Board Codification Topic 
410, Asset Retirement and Environmental Obligations, formerly known as Financial Accounting 
Standard No. 143 (“FASB 410”), determined on the basis of the Debtors’ actual historic 
Reclamation and closure costs and currently planned mine life and escalated for inflation, in 
accordance with FASB 410 and applicable Legal Requirements. 

5.8 Capital Expenditures.  Disclosure Schedule 5.8 sets forth the expected 
capital expenditures budget for the Debtors with respect to the Business and the Transferred 
Assets as of the Execution Date. 

5.9 Financial Statements.  The unaudited financial statements for the nine-
month period ended September 30, 2017 and the audited financial statements dated December 
31, 2016 of the Company (collectively, the “Financial Statements”), true and accurate copies of 
which have been provided to Required Supporting Holders and Knight Hawk, were prepared on 
a basis consistent with GAAP consistently applied throughout the periods involved (except as 
indicated in any notes  thereto) and present fairly, in all material respects, the financial position 
and results of operations of the Company for the periods specified therein, subject to normal 
year-end adjustments. 
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5.10 Hedging.  There are no Hedge Contracts of any Debtor or otherwise with 
respect to the sale of coals from the Transferred Assets that are or will be binding on the 
Transferred Assets or NewCo at any time on or after the Closing Date. 

5.11 Preferential Purchase Rights; Other Rights.  Except as set forth on 
Disclosure Schedule 5.11, there are no (a) Preferential Purchase Rights applicable to the 
transactions contemplated by this Agreement or (b), tag along rights, drag along rights, co-sale 
rights or similar rights applicable to the transactions contemplated by this Agreement. 

5.12 Suspense Funds.  Disclosure Schedule 5.12 sets forth a list, true and 
correct as of the date set forth therein, of all Suspense Funds and the names of the parties to 
whom such funds are owed. 

5.13 Intellectual Property.  Except as would not reasonably be expected to 
have, individually or in the aggregate, a Material Adverse Effect, the conduct of the Business 
does not infringe or otherwise violate any Intellectual Property or other proprietary rights of any 
other Person, and there is no action pending or, to the Knowledge of Company, threatened, 
alleging any such infringement or violation or challenging any Debtor’s rights in or to any of 
their respective Intellectual Property and, to the Knowledge of Company, there is no existing fact 
or circumstance that would reasonably be expected to give rise to such action. 

5.14 Taxes.  Except as set forth in Disclosure Schedule 5.14: 

(a) All federal income and other material Tax Returns required to be 
filed by any Debtor or with respect to any of the Transferred Assets, have been properly prepared 
and timely filed, and all such Tax Returns (including information provided therewith or with 
respect to thereto) are true, complete and correct in all material respects; 

(b) Each Debtor has fully and timely paid or caused to be paid all 
Taxes shown as due on any Tax Return and all other material Taxes or, to the extent any such 
Taxes are not yet due, such Taxes have been accrued and fully provided for in accordance with 
GAAP or will be provided for when required under GAAP on Company’s financial statements; 

(c) No audit or other proceeding by any Governmental Authority is 
pending or, to the Knowledge of Company, threatened with respect to any Taxes due by or with 
respect to any Debtor or with respect to any of the Transferred Assets; 

(d) No written notice has been received from any Governmental 
Authority of any intention to assert any deficiency or claim for additional Taxes against any 
Debtor or with respect to any of the Transferred Assets; 

(e) No written claim has been received from any Governmental 
Authority in a jurisdiction where Company or any other Debtor does not file Tax Returns stating 
that it is or may be subject to taxation by that jurisdiction; 

(f) All deficiencies for Taxes asserted or assessed against any Debtor 
or with respect to any of the Transferred Assets have been fully and timely paid, settled or 
properly reflected in Company’s financial statements; 
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(g) There are no outstanding agreements extending or waiving the 
statutory period of limitations applicable to any claim for, or the period for the collection or 
assessment or reassessment of, Taxes due from any Debtor or with respect to the Transferred 
Assets for any taxable period and no request for any such waiver or extension is currently 
pending; 

(h) Each applicable Debtor has withheld from its employees, 
independent contractors, creditors, stockholders and third parties, as applicable, and timely paid 
to the appropriate Governmental Authority proper and accurate amounts in compliance with all 
Tax withholding and remitting provisions of applicable Legal Requirements and has complied 
with all Tax information reporting provisions of all applicable Legal Requirements, other than 
immaterial failures in compliance and information reporting; 

(i) There are no Encumbrances for Taxes upon the assets or properties 
of any Debtor, including the Transferred Assets, other than Permitted Encumbrances and there 
are no unpaid Taxes due and owing by Debtors that are or could reasonably be expected to 
become an Encumbrance; 

(j) None of the Transferred Assets is subject to any tax partnership 
agreement or provisions requiring a partnership income tax return to be filed under Subchapter K 
of Chapter 1 of Subtitle A of the Tax Code or any similar state statute; 

(k) No Debtor has ever been a party to any listed transaction within the 
meaning of Treasury Regulations section 1.6011-4(b)(2); 

(l) There is no power of attorney (or similar authority) with respect to 
any Debtor as to any matters relating to Taxes that will have any effect after the Closing Date;  

(m) There are no Tax indemnification or Tax sharing agreements under 
which any Debtor would reasonably be expected to be liable after the Closing for a material 
amount of Tax liability of any Person; and 

(n) There is no material dispute or claim concerning any Tax Liability 
of the Debtors claimed or raised by any Governmental Authority. 

5.15 Legal Proceedings.  Except for the Chapter 11 Cases or as otherwise set 
forth on Disclosure Schedule 5.15, (a) there are no Proceedings pending or, to Company’s 
Knowledge, threatened in writing against any Debtor with respect to or that materially affect any 
of the Transferred Assets or the Business or that materially involve or relate to any of the 
transactions contemplated by this Agreement or the other Transaction Documents, (b) there is no 
investigation, proceeding, charge or audit pending, of which Debtors have received written 
notice, or to Company’s Knowledge threatened, before or by any Governmental Authority with 
respect to any Transferred Assets or the Business; (c) there has been no settlement or other 
similar agreement or Order with respect to the ownership or operation of the Transferred Assets 
or the Business that is or could reasonably be expected to be material; and (d) Debtors have not 
received any written notice or claim for tort or violation of any applicable Legal Requirement, or 
an investigation thereof with respect to their ownership or operation of the Transferred Assets or 
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the Business.  No Debtor is in default in respect of any Order or process of any arbitrator or 
Governmental Authority applicable to the Transferred Assets in any material respect. 

5.16 Labor Matters. 

(a) Disclosure Schedule 5.16(a) sets forth a true, correct and complete 
list as of the Execution Date of all Employees, including each Employee’s (i) name, (ii) legal 
employer, (iii) job title or function, (iv) job location, (v) salary or wage rate, (vi) bonus, 
commission or incentive compensation accrued in 2017, (vii) date of hire, (viii) exempt v. non-
exempt status, (ix) full-time v. part-time status, (x) temporary or regular status and (xi) active or 
leave status.  No Employee is located outside the jurisdiction of the United States. 

(b) Disclosure Schedule 5.16(b) sets forth a true, correct and complete 
list of all Service Providers, including each such Person’s (i) name, (ii) function or services 
provided, (iii) job location, and (iv) current compensation structure.  Each applicable Debtor is, 
and for the past three (3) years has been, in compliance in all material respects with all applicable 
Labor Laws applicable to all Employees and Service Providers.  There is no pending, nor 
threatened in writing, Proceeding reasonably likely to give rise to a material Liability asserting 
that any applicable Debtor has violated any Legal Requirement with respect to any Employee or 
Service Provider. 

(c) No applicable Debtor is a party to any labor, collective bargaining, 
union or similar Contracts with respect to any Employee or Service Provider.  No collective 
bargaining or any other labor-related Contract with any labor union or labor organization is 
currently being negotiated by any applicable Debtor with respect to any Employee or Service 
Provider.  There is no pending or, to the Knowledge of Company, threatened organized effort or 
demand for recognition or certification or attempt to organize the Employees by any labor 
organization.  During the past three (3) years, there have been no strikes, slow-downs, work 
stoppages, other labor disturbance or other concerted action by any union or other group of 
employees or other persons against or involving any applicable Debtor, nor is any such strike, 
slow-down, work stoppage, other labor disturbance or other concerted action by any union or 
other group of employees, to the Knowledge of Company, threatened against or involving any 
applicable Debtor. 

(d) As of the Execution Date, there have been no “mass layoff” or 
“plant closing” (as defined by the WARN Act) with respect to any applicable Debtor in the 
ninety (90) days preceding the Execution Date.  As of the Execution Date, no applicable Debtor 
has incurred any Liability under the WARN Act that remains unpaid or unsatisfied.  Disclosure 
Schedule 5.16(d) sets forth a true and complete list of layoffs, by location, implemented by any 
Debtor in the 90-day period preceding the Execution Date at any location of the Company or its 
Subsidiaries. 

(e) With respect to any Service Provider performing services in the 
three (3) years prior to or as of the Closing, no applicable Debtor has any material Liability with 
respect to any misclassification of such Service Provider as an independent contractor rather than 
as an employee (within the meaning of the Fair Labor Standards Act of 1938, as amended), or 
with respect to such Service Provider’s status as a leased employee. 
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5.17 Employee Benefits.  No Debtor nor any of its respective ERISA Affiliates 
sponsor, maintain, contribute to or have any Liability in respect of any defined benefit pension 
plan (as defined in Section 3(35) of ERISA) or plan subject to section 412 of the Tax Code or 
Section 302 of ERISA or Multiemployer Plan. 

5.18 Sufficiency of Transferred Assets; Equipment; Casualties. 

(a) The Transferred Assets constitute all of the material assets and 
rights necessary to conduct the Business and own and operate the Transferred Assets, as 
presently conducted, owned and operated by the Debtors; provided, that any asset excluded from 
the Transferred Assets by the Supporting Holders and Knight Hawk pursuant to Section 8.12 
shall be deemed part of the Transferred Assets for purposes of the representation and warranty 
provided in this Section 5.18(a).   

(b) The Transferred Equipment is capable of being used in the conduct 
of the Business in the manner in which they have been historically operated without present need 
for repair or replacement except in the Ordinary Course of Business.   

(c) There has been no Casualty affecting any of the Transferred Assets 
or the Business in any material respect that has not subsequently been or is in the process of 
being repaired, replaced or restored. 

5.19 Compliance with Laws.  (a) The Debtors and each of their Affiliates own 
and operate, and for each of the prior three (3) years have at all times owned and operated, the 
Transferred Assets and conduct, and for each of the prior three (3) years have at all times 
conducted, the Business and, during the period any third party operated any Transferred Assets, 
such third party operated such Transferred Assets, in each case, in compliance in all material 
respects with all Orders, Permits and Legal Requirements applicable to the Debtors, such 
Affiliates of the Debtors, the Transferred Assets or the Business, as applicable, except for prior 
instances of non-compliance that have been fully and finally resolved to the satisfaction of all 
Governmental Authorities with jurisdiction over such matters, and (b) no Debtor nor any of its 
respective Representatives has received in the past twenty-four (24) months any written notice 
from a Governmental Authority or third party alleging that any Debtor, any of its respective 
Affiliates or the Business is not in compliance in any material respect with any Order, Permit or 
Legal Requirement applicable to such Debtor, such Affiliate, the Transferred Assets or the 
Business. 

5.20 Environmental Matters.  (a) There are no Environmental Defects on or 
affecting any of the Transferred Real Property Interests that would reasonably be expected to 
have a Material Adverse Effect, (b) the Debtors and each of their respective Affiliates have at all 
times within the prior three (3) years operated the Transferred Assets and conducted the Business 
and, during the period any third party operated any Transferred Assets, to the Knowledge of 
Debtors, such third party operated the Transferred Assets, in each case, in material compliance 
with all applicable Environmental Laws and all permits required thereunder or issued pursuant 
thereto; (c) there are no Proceedings pending or, to the Knowledge of Debtors, threatened before 
any Governmental Authority with respect to the Transferred Real Property Interests alleging 
material violations of Environmental Laws, or claiming material remediation obligations under 
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applicable Environmental Laws, and no Debtor nor any of its respective Affiliates has received 
any written notice of any alleged or actual material violation or non-compliance with any 
Environmental Law or of material non-compliance with the terms or conditions of any 
environmental permits, arising from, based upon, associated with or related to the Transferred 
Real Property Interests or the ownership or operation thereof; (d) to the Knowledge of Debtors, 
the Debtors have provided the other Parties complete and true copies of all written environmental 
reports, studies and notices prepared by any third party on behalf of, or delivered by a 
Governmental Authority to any Debtor or any of its respective Affiliates with respect to any of 
the Transferred Real Property Interests that identify or allege any Environmental Defect on or 
affecting any of the Transferred Real Property Interests; (e) except as set forth on Disclosure 
Schedule 5.20, no written notice, order, request for information, complaint, or penalty has been 
received in the past two years by any Debtor or any of its Affiliates with respect to the Business 
or the Transferred Assets in connection with any Environmental Laws or liability under any 
Environmental Laws; (f) no Debtor nor any of its Affiliates, or, to the Knowledge of Debtors, no 
other Person has Released, stored, deposited, discharged, buried, dumped, or disposed of any 
Hazardous Substance in quantity and concentrations requiring immediate notification of 
governmental entities pursuant to Environmental Law on or beneath the Transferred Assets, or 
from the Transferred Assets into the environment; and (g) without in any way limiting the 
generality of the forgoing, to the Knowledge of such Debtor, (i) other than as may contain 
substances in quantities not regulated by Environmental Law, all underground storage tanks and 
above ground storage tanks, and the capacity and contents of such tanks, located on any 
Transferred Assets are specifically identified on Disclosure Schedule 5.20, (ii) other than as 
contained substances in quantities not regulated by Environmental Law, all former underground 
storage tanks have been removed from or closed in place at the Transferred Assets in compliance 
with applicable Legal Requirements and are listed on Disclosure Schedule 5.20, (iii) all PCBs or 
items containing PCBs in regulated amounts used or stored on any Transferred Assets are 
identified on Disclosure Schedule 5.20, and (iv) there are no underground injection wells, 
radioactive materials or septic tanks or waste disposal pits in which any Hazardous Substance 
have been discharged or disposed, other than as have been used in ordinary course of business, in 
compliance in all material respects with all Environmental Laws, and as would not reasonably be 
expected to require any material remediation or investigation pursuant to Environmental Law. 

5.21 Title Matters.  Except a set forth on Disclosure Schedule 5.21, the Debtors 
have good, valid and marketable title to or, in the case of property leased or licensed by the 
Debtors, a valid leasehold or licensed interest in all of the Transferred Assets, free and clear of 
all Encumbrances, except (a) for the Assumed Liabilities and (b) for Permitted Encumbrances. 

5.22 MSHA; OSHA.  Since January 1, 2015, except for fully paid, discharged 
and settled citations and notices of violation issued by MSHA or other Governmental Authority, 
the Debtors have conducted their respective businesses and operations, and their respective 
assets have been maintained, in compliance in all material respects with MSHA or OSHA, as 
applicable.  There are no investigations pending or, to Debtors’ Knowledge, threatened by any 
Governmental Authority or other third Person that would result in the imposition of any material 
Liability on any Debtor pursuant to MSHA or OSHA.  The Debtors do not owe any material 
assessments, penalties, fines, liens, charges, surcharges, nor are there any other material amounts 
due or owing pursuant to MSHA or OSHA, and except as set forth on Disclosure Schedule 5.22, 
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since January 1, 2015, there have been no imminent danger orders, unwarrantable failure orders, 
failure to abate orders, or cessation orders, notices of a pattern of violations, or material 
assessments, under MSHA or OSHA.  Disclosure Schedule 5.22 sets forth all orders issued under 
MSHA or OSHA, together with any appeals thereof, with respect to the Business since January 
1, 2015 by any Governmental Authority.  The Debtors have made available to the Supporting 
Holders and Knight Hawk copies of all unresolved Orders and reports under MSHA or OSHA 
within the Debtors’ possession, with respect to the Debtors since January 1, 2015. 

5.23 Insurance and Bonds.  Disclosure Schedule 5.23 sets forth a true and 
complete list of all material insurance policies of the Debtors that insure the Business or any of 
the Transferred Assets, and a true and complete list of all letter of credit, guarantees, surety 
bonds and performance bonds required to be obtained under terms of the Transferred Permits or 
Material Contracts of the Debtors (other than as a result of the Chapter 11 Cases) or provided by 
the Debtors in connection with the Business.  All such insurance policies are in full force and 
effect, all premiums with respect thereto covering all periods up to and including the Closing 
have been timely paid or, if not yet due, accrued, and no notice of cancellation or termination has 
been received with respect to any such insurance policy.  No Debtor nor any Affiliate of Debtor 
is in default under, or has failed to comply with, any material provision contained in any such 
insurance policy. 

5.24 Debtors as Debtor in Possession; No Trustee.  As of the Closing Date, 
since the Petition Date, the Debtors have been at all times in the Chapter 11 Cases a debtor in 
possession pursuant to section 1107 of the Bankruptcy Code, and no trustee or examiner has 
been appointed in the Chapter 11 Cases. 

5.25 Affiliate Transactions.  Except as set forth on Disclosure Schedule 5.25, 
no current or, to the Knowledge of Debtors, former director, officer, employee, Affiliate or 
Representative of Debtors (nor any spouse or child of any of such Persons, or any trust, 
partnership or corporation in which any of such Persons has a material economic interest) 
(a) owns any property, assets, interests and rights, tangible or intangible, that is a Transferred 
Asset or that is otherwise material to the conduct of the Business as currently conducted, (b) has 
filed or otherwise has any Proceeding against the Business, or (c) except pursuant to any Benefit 
Plan, is a party to or the beneficiary of any Contract with the Business. 

5.26 Brokers or Finders.  The Debtors have not incurred any obligation or 
liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions or other 
similar payment in connection with this Agreement, the other Transaction Documents or the 
transactions contemplated hereby or thereby for which the Supporting Holders or Knight Hawk 
are or will become liable, and the Debtors shall indemnify and hold harmless the Supporting 
Holders and Knight Hawk from any claims with respect to any such fees or commissions. 

5.27 Coal Act; Black Lung Benefits Act. 

(a) None of the Debtors or their “related persons” (as defined in the 
Coal Act) has any liability under the Coal Act.   
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(b) The Debtors are in compliance in all material respects with the 
Black Lung Benefits Act, except where compliance is being contested in good faith by 
appropriate proceedings diligently conducted or excused by the Bankruptcy Court or the 
Bankruptcy Code, and the Debtors have not incurred any Black Lung Liability or assumed any 
other Black Lung Liability, except as disclosed in the Financial Statements or which would not, 
individually or in the aggregate, reasonably be expected to have a Material Adverse Effect, or 
with respect to premiums, contributions or other material payments required thereunder that have 
been paid when due or which Black Lung Liability is being contested in good faith by 
appropriate proceedings diligently conducted or the current payment of which is excused by the 
Bankruptcy Court or the Bankruptcy Code. 

5.28 HoldCo and NewCo Activities.  As of the Closing Date, each of HoldCo 
and NewCo was organized solely for the purpose of consummating the transactions 
contemplated by this Agreement and under the Plan and, as of the Closing Date, has not engaged 
in any activities or business, and has incurred no liabilities or obligations whatsoever, in each 
case, other than those incident to its organization and the consummation of the transactions 
contemplated hereby and under the Plan. 

5.29 Ordinary Course of Business.  Except as set forth on Disclosure Schedule  
5.29 and other than in connection with the Chapter 11 Cases and taking into account business  
exigencies arising as a result of the Debtors’ financial condition and status as a chapter 11  
debtor, from December 31, 2016 to the Execution Date, the Debtors have conducted the Business 
in the Ordinary Course of Business in all material respects. 

5.30 FCPA Matters.  In connection with the operation of the Business, no 
Debtor or any Subsidiary of such Debtor or, to the Knowledge of the Debtors, any director, 
officer, agent, employee or Affiliate of the Debtors, is aware of or has taken any action, directly 
or indirectly, with respect to the Business that would result in a violation of the Foreign Corrupt 
Practices Act of 1977 and the rules and regulations thereunder (the “FCPA”). Debtors, their 
Subsidiaries and, to the Knowledge of the Debtors, their Affiliates have conducted the Business 
in compliance with the FCPA and maintain the procedures that are reasonably expected to ensure 
compliance therewith. 

ARTICLE VI  
 

Representations and Warranties of the Other Parties 

Each of the Parties (other than the Debtors) hereby severally (and not jointly) 
represents and warrants to the Debtors as of the Execution Date and as of the Closing Date as 
follows (other than with respect to the representations and warranties in Section 6.5, which are 
made solely by Knight Hawk): 

6.1 Authority; Validity; Consents.  Such Party has the requisite power and 
authority necessary to enter into and perform its obligations under this Agreement and the other 
Transaction Documents to which it is a party and to consummate the transactions contemplated 
hereby and thereby. The execution, delivery and performance of this Agreement by such Party 
and the consummation by such Party of the transactions contemplated herein have been duly and 
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validly authorized by all requisite limited liability company or corporate actions in respect 
thereof.  This Agreement has been duly and validly executed and delivered by such Party and 
each other Transaction Document to which such Party is a party will be duly and validly 
executed and delivered by such Party, as applicable, at the Closing.  This Agreement and the 
other Transaction Documents to which such Party is a party constitute the legal, valid and 
binding obligation of such Party, enforceable against such Party in accordance with their 
respective terms, except in each case as such enforceability is limited by bankruptcy, insolvency, 
reorganization, moratorium or similar laws now or hereafter in effect relating to creditors’ rights 
and remedies generally, or general principles of equity, including principles of commercial 
reasonableness, good faith and fair dealing (regardless of whether enforcement is sought in a 
proceeding at law or in equity).  Such Party is not or will not be required to give any notice to or 
obtain any consent from any Person in connection with the execution and delivery of this 
Agreement and the other Transaction Documents to which it is a party or the consummation or 
performance of any of the transactions contemplated hereby or thereby, except for such notices, 
filings and consents, the failure of which to provide, make or obtain, would not, individually or 
in the aggregate, have a Material Adverse Effect on such Party’s ability to perform its obligations 
under this Agreement or any other Transaction Documents or to consummate the transactions 
contemplated hereby or thereby. 

6.2 No Conflict.  The execution and delivery of this Agreement and the other 
Transaction Documents and the consummation of the transactions provided for herein and 
therein will not result in the breach of any of the terms and provisions of, or constitute a default 
under, or conflict with, or cause any acceleration of any obligation of such Party under (a) any 
agreement, indenture, or other instrument to which it is bound, (b) the Governing Documents of 
such Party, (c) any Order or (d) any Legal Requirement. 

6.3 Litigation.  There are no Proceedings pending, or to the Knowledge of 
Knight Hawk or knowledge of the Supporting Holders, threatened, that would have a Material 
Adverse Effect on such Party’s ability to perform its obligations under this Agreement or any 
other Transaction Documents or to consummate the transactions contemplated hereby or thereby. 

6.4 Brokers or Finders.  Neither such Party nor any Person acting on behalf of 
such Party has paid or become obligated to pay any fee or commission to any broker, finder, 
investment banker, agent or intermediary for or on account of the transactions contemplated by 
this Agreement for which the Debtors are or will become liable, and such Party shall hold 
harmless and indemnify the Debtors from any claims with respect to any such fees or 
commissions. 

6.5 Sufficient Funds.  Such Party has sufficient available cash and the 
financial capacity to perform all of its obligations under this Agreement, including the ability to 
fund the Contribution. 
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ARTICLE VII 
 

Actions Prior to the Closing Date 

7.1 Access and Reports. 

(a) Company and the Debtors shall afford the Supporting Holders, 
Knight Hawk, and each of their Representatives reasonable access, upon reasonable written 
notice, during normal business hours, from and after the Execution Date through and including 
the Closing Date, to its Employees, Transferred Real Property Interests, Contracts and Records, 
and, during such period, Company shall furnish (or cause to be furnished) promptly to Knight 
Hawk and the Supporting Holders all information concerning the Transferred Assets and the 
Business as may reasonably be requested; provided, however, such access shall not interfere with 
the Ordinary Course of Business or the operation of the Transferred Assets and Business and 
Company shall have the option to have, at all times during such entry, such Representatives 
accompanied by at least one Representative of Company.  All such information to which Knight 
Hawk or the Supporting Holders receive access or is provided pursuant to this Section 7.1 shall 
be governed by the terms of the Confidentiality Agreements.  No investigation pursuant to this 
Section 7.1 or by the other Parties or their Representatives at any time prior to or following the 
Execution Date shall affect or be deemed to modify any representation or warranty made by 
Company herein. 

(b) From and after the Execution Date until one (1) Business Day prior 
to the Closing Date, the Supporting Holders and Knight Hawk shall, collectively, have the right 
(but not the obligation) to conduct a Phase I Environmental Site Assessment and a review of the 
compliance with Environmental Laws of the Transferred Assets.  During Company’s regular 
hours of business and after providing Company with written notice of any such activities no less 
than two (2) Business Days in advance, and subject to the permission of any other third party 
whose permission is legally required (which Company shall use reasonable efforts to secure), the 
other Parties and their authorized Representatives shall be permitted to enter upon the 
Transferred Assets, inspect the same, and generally conduct visual, non-invasive and non-
intrusive tests, examinations, and investigations as they so desire; provided, however, that such 
entry shall not interfere with the Ordinary Course of Business or operation of the Transferred 
Assets, shall not include any sampling, monitoring, or other surface, subsurface, or invasive 
investigation, assessment, or analysis of soil, groundwater, building materials, ambient air, or 
other environmental media or emissions, and Company shall have the option to have, at all times 
during such entry, such Representatives accompanied by at least one Representative of 
Company.  Company will have the right, which it may exercise at its sole discretion, to (i) 
observe such investigation and (ii) promptly receive a copy of all results, analyses, reports, and 
reviews, except for such information for which the Supporting Holders or Knight Hawk have an 
attorney-client privilege.  All information obtained or reviewed by the Supporting Holders or 
Knight Hawk shall be governed by the terms of the Confidentiality Agreements. 

(c) This Section 7.1 shall not require Company to permit (or cause any 
of its Affiliates to permit) any access to, or to disclose (i) any information that, in the reasonable, 
good faith judgment (after consultation with counsel, which may be in-house counsel) of 
Company, is reasonably likely to result in any violation of any Legal Requirement or any 
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Contract to which any Debtor is a party or cause any privilege (including attorney-client 
privilege) that any Debtor would be entitled to assert to be lost with respect to such information 
and such loss of such privilege could in Company’s good faith judgment (after consultation with 
counsel, which may be in-house counsel) adversely affect in any material respect any Debtor’s 
position in any pending or, what Company believes in good faith (after consultation with 
counsel, which may be in-house counsel) could be, future litigation or (ii) if Company or any of 
its Affiliates, on the one hand, and the Supporting Holders or Knight Hawk or any of their 
respective Affiliates, on the other hand, are adverse parties in a litigation, any information that is 
reasonably pertinent thereto; provided, however, in the case of clause (i), the Parties shall 
cooperate in seeking to find a way to allow disclosure of such information to the extent doing so 
(A) would not (in the good faith belief of Company (after consultation with counsel, which may 
be in-house counsel)) be reasonably likely to result in the violation of any such Legal 
Requirement or be reasonably likely to cause such privilege to be undermined with respect to 
such information or (B) could reasonably (in the good faith belief of Company (after consultation 
with counsel, which may be in-house counsel)) be managed through the use of customary “clean-
room” arrangements pursuant to which non-employee Representatives of the Supporting Holders 
or Knight Hawk could be provided access to such information. 

(d) The information provided pursuant to this Section 7.1 shall (prior 
to Closing) be used by the Supporting Holders and Knight Hawk solely for the purpose of the 
transactions contemplated by this Agreement, and such information shall be kept confidential by 
the Supporting Holders, Knight Hawk and Company in accordance with, and the Supporting 
Holders, Knight Hawk and Company shall otherwise abide by and be subject to the terms and 
conditions of, the Confidentiality Agreements. 

7.2 Operations Prior to the Closing Date.  The Debtors covenant and agree 
that, except (u) as required by the Bankruptcy Court, (v) as expressly contemplated by this 
Agreement, (w) as disclosed in Schedule 7.2, (x) with the prior written consent of the Required 
Supporting Holders and Knight Hawk (which consent shall not be unreasonably withheld, 
conditioned or delayed) or (y) as otherwise required by Legal Requirements, after the Execution 
Date and prior to the Closing Date: 

(a) The Debtors shall, in accordance with the Budget: 

(i) maintain and operate the Business and the Transferred 
Assets in the Ordinary Course of Business; 

(ii) pay or cause to be paid all bonuses and rentals, royalties, 
overriding royalties, and minimum royalties and development expenses, and other payments 
incurred with respect to the Transferred Assets operated by Company or its Affiliates except (A) 
royalties held in suspense as a result of title issues and that do not give any third party a right to 
cancel an interest in any Transferred Assets operated by Company or its Affiliates, and (B) 
expenses or royalties being contested in good faith, provided that if the nonpayment of such 
contested expenses or royalties could result in the termination of a Transferred Real Property 
Interest, the Company shall notify the Supporting Holders and Knight Hawk and obtain the 
Required Supporting Holders’ and Knight Hawk’s approvals prior to withholding such payment; 
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(iii) remain current and pay in the Ordinary Course of Business 
all of the Debtors’ post-petition obligations under any Assigned Contracts, including the Royalty 
Agreements, or Transferred Real Property Interests; 

(iv) maintain its books, accounts and records in the Ordinary 
Course of Business; 

(v) timely file all Tax Returns and timely pay or deposit all 
Taxes, except for such amounts that are contested in good faith by appropriate action and for 
which adequate provisions are established according to GAAP or other applicable accounting 
principles; 

(vi) maintain the Transferred Equipment and other personal 
property comprising part of the Transferred Assets operated by any Debtor in the Ordinary 
Course of Business, subject to ordinary wear and tear; 

(vii)  (A) not terminate Employees who are accounted for in the 
Budget and in good standing and are necessary to conduct the Business as it is currently being 
conducted and (B) use commercially reasonable efforts to maintain its relationships with and 
preserve the goodwill of the Service Providers; 

(viii) maintain insurance coverage under the insurance policies 
set forth on Disclosure Schedule 5.23; 

(ix) maintain all of Debtor’s Permits, approvals, bonds and 
guaranties affecting the Transferred Assets in the Ordinary Course of Business, and make all 
filings that Debtors are required to make under applicable Legal Requirements with respect to 
the Transferred Assets; and 

(x) give written notice to the Supporting Holders and Knight 
Hawk as soon as practicable, but in any event within two (2) Business Days of Company 
acquiring Knowledge, of (1) the receipt or delivery by any Debtor of any written notice with 
respect to any material breach of any Assigned Contract or any applicable Legal Requirements, 
(2) receipt or delivery by any Debtor of any written claim for damages or any Proceeding 
initiated by or against a Debtor or its Affiliates with respect to the Transferred Assets, (3) receipt 
by any Debtor of any exercise of a Preferential Purchase Right, or (4) any material election that 
Company is required to make under any Assigned Contract or Transferred Real Property Interest 
specifying the nature and time period associated with such election. 

(b) Company shall not: 

(i) abandon any Transferred Asset (except any abandonment 
of Leases to the extent any such Leases terminate pursuant to their terms); 

(ii) commence, propose, or agree to participate in any single 
operation with respect to the Transferred Real Property Interests with an anticipated cost for 
which Company shall be responsible in excess of $250,000, except as specifically provided in 
the Budget and for emergency operations, operations scheduled on Disclosure Schedule 5.8 or 
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Schedule 7.2, or operations required by any Governmental Authority or required to comply with 
any Legal Requirement; 

(iii) (1) terminate, cancel, or materially amend or modify any 
Transferred Permit, Assigned Contract or Transferred Real Property Interest, (2) enter into any 
Contract that, if such agreement, contract or commitment had been entered into prior to the 
Execution Date, would be required to be listed in Disclosure Schedule 5.4(a); (3) relinquish 
voluntarily its position as operator with respect to any Transferred Real Property Interest; (4) 
become a non-consenting party to any operation with respect to the Transferred Real Property 
Interests; or (5) waive, compromise or settle any material claim or right involving the 
Transferred Assets;  

(iv) sell, lease, encumber, or otherwise dispose of all or any 
portion of any Transferred Assets, except sales of coal in the Ordinary Course of Business; 

(v) (1) make, change or rescind any material Tax election or 
(2) make, change or rescind a material Tax reporting practice or policy, file any amended Tax 
Return, enter into any closing agreement, settle any material Tax claim or assessment, surrender 
any right to claim a material refund of Taxes, or take any other similar action relating to the 
filing of any Tax Return or the payment of any Tax that is material in nature; 

(vi) (1) grant to any Employee or Service Provider any increase 
in compensation except in the Ordinary Course of Business, (2) grant or increase any severance, 
retention, change-of-control or similar payments to any current or former Employee or Service 
Provider, or (3) adopt, establish, enter into, amend, terminate or increase the benefits under any 
Benefit Plan or other employee benefit, plan, practice, program, policy or Contract, in any case 
other than as may be required by the terms of such Benefit Plan or other Contract or as may be 
required by applicable Legal Requirements; 

(vii) merge or consolidate Company with any other Person or 
acquire any business or equity interests or any other Person; 

(viii) propose, commit, take or fail to take any action, as the case 
may be, that is inconsistent with the terms of the Budget; provided that any expenditure that does 
not exceed 110% of the Budget shall be deemed consistent with the Budget; or 

(ix) enter into any agreement or commitment to take, or 
otherwise permit or consent to, any action prohibited by this Section 7.2(b). 

7.3 Commercially Reasonable Efforts.  The Parties shall use commercially 
reasonable efforts to take, or cause to be taken, all actions and to do, or cause to be done, and to 
assist and cooperate with each other in doing, all things necessary, proper or advisable to 
consummate and make effective (including the filing of pleadings and other appropriate 
documentation with the Bankruptcy Court), in the most expeditious manner practicable, the 
transactions contemplated hereby, including using commercially reasonable efforts to 
accomplish the following: (i) the taking of all reasonable acts necessary to cause the conditions 
precedent set forth in Article IX and Article X to be satisfied (which, for the avoidance of doubt, 
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does not include waiving any such condition precedent), (ii) the obtaining, at the earliest 
practicable date, of all necessary Governmental Authorizations and the making of all necessary 
registrations, declarations and filings (including registrations, declarations and filings with 
Governmental Authorities, if any) and the taking of all reasonable steps as may be necessary to 
avoid any Proceeding by any Governmental Authority, (iii) the execution or delivery of any 
additional instruments necessary to consummate the transactions contemplated hereby and to 
fully carry out the purposes of this Agreement and (iv) upon request of Required Supporting 
Holders and Knight Hawk (as to services to be provided by Company) or Company (as to 
services provided by NewCo), enter a transition services agreement, with customary terms and 
conditions, including the reimbursement of costs for any services provided, as reasonably agreed 
by the parties thereto pursuant to Section 8.15 for the provision of transition services by 
Company or any of its Affiliates to NewCo for NewCo to continue operating the Business after 
Closing and by NewCo to the Company as necessary to assist with the winding up of the 
Company after the Closing (the “Transition Services Agreement”). 

7.4 Bankruptcy Court Approval. 

(a) The Parties acknowledge that this Agreement and the transfer of 
the Transferred Assets and the assumption and assignment of the Assigned Contracts and the 
Transferred Real Property Interests are subject to Bankruptcy Court approval and the 
consideration of higher or otherwise better competing bids subject to the terms of the Bid 
Protections Order.  The Parties acknowledge that (i) to obtain such approval, Company must 
demonstrate that it has taken reasonable steps to obtain the highest and otherwise best offer 
possible for the Transferred Assets, and that such demonstration shall include giving notice of 
the transactions contemplated by this Agreement to creditors and other interested parties as 
ordered by the Bankruptcy Court, and (ii) NewCo must provide adequate assurance of future 
performance under the to-be-assigned Leases and Executory Contracts. 

(b) Promptly upon receipt of any written proposal or bid for a 
Competing Transaction, Company shall provide to the Supporting Holders a copy of any such 
bid and any written response of Debtors thereto and regularly update the Supporting Holders as 
to the status of any negotiations in connection therewith to the extent required under the 
Restructuring Support Agreement.  Company shall promptly furnish to the Supporting Holders 
all information, documents and data concerning Company that is provided to any prospective 
purchaser and that has not previously been furnished to the Supporting Holders to the extent 
required under the Restructuring Support Agreement. 

7.5 Bankruptcy Filings. 

(a) Subject to Section 7.4, Company shall pursue diligently the entry 
of the Confirmation Order.  The Supporting Holders and Knight Hawk agree that they shall 
comply with their obligations under the Restructuring Support Agreement and promptly take 
such actions as are reasonably requested by Company to assist in obtaining entry of the 
Confirmation Order and a finding of adequate assurance of future performance by NewCo of the 
Assigned Contracts, including furnishing affidavits or other documents or information for filing 
with the Bankruptcy Court.  In the event that the entry of the Confirmation Order is appealed or a 
stay pending appeal is sought, Company shall oppose the appeal or the stay pending appeal and 
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seek the dismissal of any appeal (including a petition for certiorari, motion for rehearing, re-
argument, reconsideration or revocation).  Notwithstanding the foregoing, any resulting changes 
to this Agreement or any other Transaction Document or resulting changes to the Plan or the 
Confirmation Order shall be subject to the approval of the Required Supporting Holders and 
Knight Hawk in their mutual discretion.   

(b) If the Parties elect to effectuate the transactions contemplated 
hereby pursuant to the Section 363 Sale, Company shall, should the Supporting Holders and 
Knight Hawk be the winning bidder, (i) provide the Supporting Holders and Knight Hawk with 
drafts of any and all pleadings and proposed orders to be filed or submitted in connection with 
this Agreement and the transactions contemplated hereby, and such pleadings and proposed 
orders shall be in form and substance reasonably acceptable to the Required Supporting Holders 
and Knight Hawk and (ii) make reasonable efforts to consult and cooperate with the Supporting 
Holders and Knight Hawk regarding any discovery taken in connection with seeking entry of the 
Confirmation Order (including any depositions). 

(c) Company acknowledges and agrees, and the Confirmation Order 
shall provide that, on the Closing Date and concurrently with the Closing, all then existing or 
thereafter arising Liabilities and Encumbrances of, against or created by Company or the other 
Debtors or their bankruptcy estates, shall be fully released from and with respect to the 
Transferred Assets, which shall be transferred to NewCo free and clear of all Liabilities and 
Encumbrances except for Assumed Liabilities and Permitted Encumbrances. 

(d) Company shall pursue diligently to implement the procedures set 
forth in the “Milestones” section in the “Plan Term Sheet” attached to the Restructuring Support 
Agreement. 

(e) Notwithstanding anything in this Agreement to the contrary, 
Company agrees to pay to Knight Hawk the Expense Reimbursement in the event this 
Agreement is terminated if and to the extent provided in Section 12.2. 

ARTICLE VIII 
 

Additional Agreements 

8.1 Taxes. 

(a) Any transfer, documentary, sales, use, stamp, value added, real 
property transfer, registration and other similar non-income Taxes, and all conveyance fees, 
recording charges and other similar fees and charges (including any penalties and interest) 
incurred in connection with the consummation of the transactions contemplated by this 
Agreement (collectively, the “Transfer Taxes”) shall be borne by NewCo as an Assumed 
Liability. The Parties shall use commercially reasonable efforts and cooperate in good faith to 
exempt the sale and transfer of the Transferred Assets from any Transfer Taxes, including under 
Section 1146(a) of the Bankruptcy Code.  The Supporting Holders shall cause NewCo to, at its 
own expense, file all necessary Tax Returns and other documentation with respect to all Transfer 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 219 of 247



 

56 

Taxes, and, if required by Legal Requirements, the Parties shall, and shall cause their Affiliates 
to, join in the execution of any such Tax Returns and other documentation. 

(b) NewCo and Company agree to furnish or cause to be furnished to 
each other, upon request, as promptly as practicable, such information and assistance relating to 
the Transferred Assets (including access to books and records and Tax Returns and related 
working papers dated before Closing) as is reasonably necessary for the filing of all Tax Returns, 
the making of any election relating to Taxes, the preparation for any audit by any Taxing 
authority, the prosecution or defense of any claims, suits or proceedings relating to any Tax, and 
the claiming by NewCo of any federal, state or local business Tax credits or incentives that 
NewCo may qualify for in any of the jurisdictions in which any of the Transferred Assets are 
located; provided, however, that no Party shall be required to disclose the contents of its income 
Tax Returns to any Person.  Any expenses incurred in furnishing such information or assistance 
pursuant to this Section 8.1(b) shall be borne by the Party requesting it. 

(c) For U.S. federal and applicable state and local income Tax 
purposes, the Parties shall treat the transactions contemplated by this Agreement (i) if NewCo is 
treated as a disregarded entity for U.S. federal and applicable state and local income Tax 
purposes, as (A) a taxable sale of the Transferred Assets subject to the Assumed Liabilities by 
the Company to the Noteholders, followed by (B) a contribution of the Transferred Assets 
subject to the Assumed Liabilities by the Noteholders to HoldCo, a new partnership for U.S. 
federal and applicable state and local income Tax purposes, in an exchange described in Section 
721(a) of the Tax Code, and (ii) if NewCo is treated as a corporation for U.S. federal and 
applicable state and local income tax purposes, as (A) a transfer of the Transferred Assets subject 
to the Assumed Liabilities by the Company to NewCo, a new corporation for U.S. federal and 
applicable state and local income Tax purposes, and a distribution of the stock and securities of 
NewCo in a transaction that qualifies under Sections 354 and 356 of the Tax Code, which 
together constitute a reorganization within the meaning of Section 368(a)(1)(G) of the Tax Code, 
followed by (B) a contribution of the stock and securities of NewCo by the Noteholders to 
HoldCo, a new partnership for U.S. federal and applicable state and local income Tax purposes, 
in an exchange described in Section 721(a) of the Tax Code. 

8.2 Allocation of Noteholder Equity Issuance Consideration. 

(a) If the Parties elect to effectuate the transactions contemplated 
hereby pursuant to the Section 363 Sale, within sixty (60) days after the Closing Date (or such 
later date as may be mutually agreed by the Parties), the Supporting Holders and Knight Hawk 
shall cause NewCo to prepare and deliver to Company a schedule setting forth the allocation of 
the Noteholder Equity Issuance Consideration as determined for U.S. federal and applicable state 
and local income Tax purposes among the Transferred Assets and Assumed Liabilities, which 
shall be prepared in good faith and pursuant to (and to the extent necessary to comply with) the 
Tax Code and the applicable regulations promulgated thereunder (or any similar provision under 
applicable Legal Requirement) (the “Proposed Allocation Statement”) for Company’s review 
and comment.  Company shall have five (5) days following the delivery of the Proposed 
Allocation Statement during which to notify the Supporting Holders and Knight Hawk in writing 
(an “Allocation Notice of Comment”) of any comments to the Proposed Allocation Statement.  
The Supporting Holders and Knight Hawk shall consider Company’s comments in good faith 
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and shall have five (5) days following the delivery of the Allocation Notice of Comment to 
deliver a final schedule setting forth the allocation of the purchase price as determined for U.S. 
federal and applicable state and local income Tax purposes among the Transferred Assets and 
Assumed Liabilities (the “Final Allocation Statement”), which shall be conclusive and binding 
on the Parties.  Each Party covenants and agrees that it shall act reasonably in all respects with 
regard to the matters set forth in this Section 8.2(a). 

(b) Company and NewCo and their respective Affiliates shall report 
and file Tax Returns (including, but not limited to, IRS Form 8594 (if required under applicable 
Legal Requirements)) in all respects and for all purposes consistent with such Final Allocation 
Statement, as it may be amended, as determined pursuant to this Section 8.2.  Neither Company 
nor NewCo shall take any position (whether in connection with audits, on their respective Tax 
Returns, or otherwise) that is inconsistent with such allocation unless required to do so by 
applicable Legal Requirements. 

8.3 Assigned Contracts; Adequate Assurance of Performance. 

(a) The Supporting Holders and Knight Hawk shall provide on behalf 
of NewCo adequate assurance as required under the Bankruptcy Code of the future performance 
by NewCo of the Assigned Contracts.  The Supporting Holders, Knight Hawk and Company 
agree that they will promptly take all actions reasonably required to assist in obtaining a 
Bankruptcy Court finding that there has been an adequate demonstration of adequate assurance 
of future performance under the Assigned Contracts, such as furnishing timely requested and 
factually accurate affidavits, non-confidential financial information and other documents or 
information for filing with the Bankruptcy Court and making the employees and Representatives 
of the Supporting Holders, Knight Hawk and the Debtors available to testify before the 
Bankruptcy Court.  For the avoidance of doubt, this Section 8.3 does not obligate Supporting 
Holders or Knight Hawk to make any payments to HoldCo or NewCo other than as expressly set 
forth herein. 

(b) Without limiting the provisions of Section 8.3(a), the Supporting 
Holders and Knight Hawk acknowledge that the bonds, surety bonds, letters of credit, 
guarantees, and/or cash deposits, set forth on Schedule 8.3(b) (collectively the “Security 
Arrangements”) have been provided by Company and/or its Affiliates to secure the payment 
and/or performance of certain obligations related to the Transferred Assets. The Supporting 
Holders and Knight Hawk acknowledge that neither Company nor any of its Affiliates has a duty 
to maintain any Security Arrangements after the Closing except as required by Legal 
Requirements. To the extent Company and/or any of its Affiliates have any obligations pursuant 
to any Security Arrangement or have pledged or otherwise provided any property that secures 
any such Security Arrangement (collectively, the “Company’s Obligations”), Knight Hawk shall 
take such actions as are necessary to  cause Company’s Obligations and the Security 
Arrangements to be released and terminated, whether through provision of replacement surety 
bonds or otherwise as soon as reasonably practicable, and (subject to Section 2.2(b)(ix)) the 
Supporting Holders and Knight Hawk shall take such actions as are necessary to  return to 
Company any of Company’s or its Affiliate’s property pledged or otherwise provided to secure 
such Company’s Obligations or Security Arrangements as soon as reasonably practicable. For 
the avoidance of doubt, the Transferred Financial Deposit shall not be released to the Company 
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pursuant to this Section 8.3(b) and the Retained Financial Deposit shall not be considered for 
purposes of Section 9.15. 

 
8.4 Employee Matters. 

(a) Between the Review Deadline and the Closing, Company shall 
promptly update the list of Employees listed on Disclosure Schedule 5.16(a) to reflect any and all 
employment hirings or terminations occurring prior to the Closing Date (it being understood that 
Company will inform Knight Hawk and the Supporting Holders in writing of the termination of 
employment or services of an Employee following the Execution Date).  In addition, Company 
shall provide Knight Hawk and the Supporting Holders five (5) Business Days prior to the 
Closing Date a true, correct and complete list of any and all employment losses” (within the 
meaning of the WARN Act) incurred during the ninety (90) day period prior to the Closing Date.  
Such list shall be immediately updated in the event there are additional such “employment 
losses” between the date such list is submitted initially to Knight Hawk and the Supporting 
Holders and the Closing Date. 

(b) Debtors shall provide Knight Hawk and the Supporting Holders, 
upon execution of this Agreement, with access to the Employees at times and in a manner 
requested by Knight Hawk or the Supporting Holders and reasonably acceptable to Debtors, and 
with information reasonably requested by Knight Hawk or the Supporting Holders with respect 
to compensation and benefits of the Employees in a form reasonably acceptable to Debtors.  
Knight Hawk and the Required Supporting Holders may, without any obligation, direct NewCo 
to offer employment to any of the Employees as they shall determine in their sole discretion and 
on such terms and conditions as they shall determine in their sole discretion (the “Offered 
Employees”); provided that such offer shall clearly state such offer is being made by NewCo, or 
one of its Affiliates, as to be owned by Knight Hawk and the Supporting Holders (as applicable, 
the “New Employer”). All such Employees, if any, who (i) are so offered employment from New 
Employer, (ii) accept such offer of employment from the New Employer and (iii) commence 
employment with the New Employer shall be referred to herein collectively as the “Transferred 
Employees” and individually as a “Transferred Employee.”  For avoidance of doubt, Debtors 
shall retain all Liabilities, including severance or other termination costs, if any, arising as a 
result of the transactions contemplated by this Agreement, relating to any Employees. 

(c) The applicable Debtors shall terminate, or shall cause to be 
terminated, the employment of all Transferred Employees effective immediately before the 
Closing.  Debtors shall be solely responsible for all grievances, arbitrations, claims, demands, or 
charges of any nature whatsoever including, any such grievances, arbitrations, claims, demands, 
or charges  whether now known or not yet made by any employees, bargaining agents, or 
governmental agencies, which result from or arise out of any event occurring prior to the Closing 
(excluding those arising from or arising out of decisions by New Employer, as to be owned by 
Knight Hawk and the Supporting Holders, regarding which Employees receive offers of 
employment and/or the terms of such offers) or the transactions contemplated by this Agreement; 
and, Debtors agree to hold harmless and indemnify Knight Hawk, the Supporting Holders and/or 
New Employer for all such claims, if any, asserted against Knight Hawk, the Supporting Holders 
and/or New Employer.  Subject to, and effective as of, the Closing, each Debtor hereby waives 
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and releases, or shall cause to be waived and released, each of the Transferred Employees from 
any and all contractual, common law or other restrictions enforceable by such Debtor and its 
Affiliates on the employment, activities or other conduct of such individuals after their 
termination of employment with such Debtor except with respect to obligations related to 
confidentiality and trade secrets.  Prior to the Closing, and to the extent necessary to implement 
this sentence, each Debtor shall cause to be taken all actions as may be reasonably required to 
amend any Benefit Plan and take or cause to be taken all other actions as may be reasonably 
required to provide that severance, separation or other similar payments (other than payments 
from a qualified Benefit Plan) shall not be payable to any Transferred Employee on account of 
such Employee’s termination of employment with such Debtor and its Affiliates and no 
Transferred Employee shall be entitled to receive any such payments under any Benefit Plan or 
otherwise. 

(d) Pursuant to the “Standard Procedure” provided in Section 4 of 
Revenue Procedure 2004-53, 2004-2 C.B. 320, (i) the New Employer and Company (or 
applicable Affiliate of Company) shall report on a predecessor/successor basis as set forth 
therein, (ii) Company (or applicable Affiliate of Company) will not be relieved from filing a 
Form W-2 with respect to any Transferred Employees for any tax period ending immediately 
prior to the Closing Date and the tax year including the Closing Date with respect to the portion 
of such year that such Transferred Employee was employed by Company and its Affiliates, and 
(iii) the New Employer will undertake to file (or cause to be filed) a Form W-2 for each such 
Transferred Employee with respect to the portion of the year during which such Transferred 
Employees are employed by the New Employer that includes the Closing Date, excluding the 
portion of such year that such Transferred Employee was employed by Debtor and its Affiliates. 

(e) With respect to any accrued but unused vacation, paid time-off or 
similar benefits (“Accrued PTO”) to which any Transferred Employee is entitled pursuant to the 
Company’s vacation policy, Contract, or Legal Requirement applicable to such Transferred 
Employee immediately prior to the Closing, the Company (or applicable Affiliate of Company) 
will pay two-thirds of any or all of the value of such Accrued PTO to such Transferred Employee 
in cash and NewCo shall pay the remaining one-third in cash. 

(f) In compliance with the WARN Act, if applicable, Debtors shall 
provide or shall cause to be provided notices to all Employees, regardless of whether such 
Employee will become a Transferred Employee, and any other individual or entity (including 
governmental or other entities) with respect to any employment losses with respect to the 
transactions contemplated hereby. For the avoidance of doubt, any Debtor may deliver such 
notice on any date that is not later than sixty-five (65) prior to the expected Closing Date.  
Debtors shall have responsibility for any Liability under the WARN Act with respect to the 
Employees to the extent such Liability arises from acts or omission occurring on or prior to the 
Closing.  For all periods of time prior to, on and after the Closing Date, no Party other than 
Debtors shall have responsibility for any Liability under the WARN Act.  

(g) Nothing herein, express or implied, shall confer upon any other 
Persons (including any current or former employee or contractor of the Debtors, the Supporting 
Holders, Knight Hawk or any of their respective Affiliates) any rights or remedies hereunder, 
including any right to employment or continued employment for any specified period or 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 223 of 247



 

60 

continued participation in any Benefit Plan or other benefit plan, or any nature or kind 
whatsoever under or by reason of this Agreement.  Nothing herein restricts or precludes the right 
of the New Employer to terminate the employment of any Transferred Employee.  The Parties 
agree that the provisions contained herein are not intended to be for the benefit of or otherwise 
be enforceable by, any third party, including any current or former Employee or Service 
Provider. 

(h) Debtors shall be responsible for all Workers' Compensation 
Liabilities arising out of any occupational injury or exposure occurring on or prior to the Closing 
and NewCo shall be responsible for all Workers' Compensation Liabilities arising out of any 
occupational injury or exposure occurring following the Closing. 

(i)  Debtors shall be responsible for all Black Lung Liabilities and 
Workers’ Compensation Liabilities imposed on NewCo with respect to any Transferred 
Employee that is not employed by NewCo for the duration of the statutory period set forth under 
the Black Lung Benefits Act required for NewCo to become a responsible operator with respect 
to such Transferred Employee.  Debtors shall assign to NewCo all rights of Debtors under 
insurance to the extent any such claims are asserted against NewCo.  In the event a claim is made 
against NewCo with respect to which Required Supporting Holders and Knight Hawk believe the 
provisions of this Section 8.4(i) apply, Required Supporting Holders and Knight Hawk shall 
promptly give notice thereof to Debtors. 

8.5 Post-Closing Books and Records and Personnel.  Promptly following 
Closing and in any event no later than thirty (30) days following Closing, Company shall make 
available to NewCo all Records not otherwise delivered pursuant to Section 4.3(a)(vii); provided, 
however, that notwithstanding anything to the contrary in this Agreement, Company shall be 
entitled to retain any originals of the Records that are required to be retained as a result of the 
Chapter 11 Cases, for such period of time sufficient to allow all matters under the Chapter 11 
Cases to be finally determined.  Company shall be entitled to retain a copy of the Records 
delivered to NewCo.  Until (x) the earlier of the Wind Down Date and 3 (three) years and (y) 
such longer period as may be required by any Governmental Authority or ongoing claim, 
(a) NewCo shall not destroy or dispose of any material Records received hereunder and (b) 
NewCo shall allow Company (including, for clarity, any trust established under a chapter 11 plan 
of Company or any other successors of Company) and any of its Representatives reasonable 
access during normal business hours, at Company’s sole expense and upon reasonable advance 
notice, to all Records included in the Transferred Assets and in the possession or control of 
NewCo, for purposes relating to the Chapter 11 Cases, the wind-down of the operations of 
Company, the functions of any such trusts or successors, or other reasonable business purposes, 
and Company (including any such trust or successors) and such Representatives shall have the 
right to make copies of any Records. 

8.6 No Other Representations or Warranties; Disclaimers.  
NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS 
AGREEMENT, EXCEPT AS AND TO THE EXTENT EXPRESSLY SET FORTH IN THIS 
AGREEMENT AND IN THE TRANSACTION DOCUMENTS, DEBTORS MAKE NO 
REPRESENTATIONS OR WARRANTIES WHATSOEVER AND DISCLAIM ALL 
LIABILITY AND RESPONSIBILITY FOR ANY REPRESENTATION, WARRANTY, 
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STATEMENT OR INFORMATION MADE OR COMMUNICATED (ORALLY OR IN 
WRITING) TO THE SUPPORTING HOLDERS AND KNIGHT HAWK (INCLUDING 
ANY OPINION, INFORMATION, OR ADVICE THAT MAY HAVE BEEN PROVIDED 
TO THE SUPPORTING HOLDERS OR KNIGHT HAWK BY ANY AFFILIATE OR 
REPRESENTATIVE OF ANY DEBTOR OR BY ANY INVESTMENT BANK OR 
INVESTMENT BANKING FIRM, OR ENGINEERING FIRM, COMPANY’S COUNSEL, 
OR ANY OTHER AGENT, CONSULTANT, OR REPRESENTATIVE OF ANY 
DEBTOR). WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, 
EXCEPT AS AND TO THE EXTENT EXPRESSLY SET FORTH IN THIS 
AGREEMENT AND IN THE TRANSACTION DOCUMENTS, DEBTORS EXPRESSLY 
DISCLAIM AND NEGATE ANY REPRESENTATION OR WARRANTY, EXPRESS, 
IMPLIED, AT COMMON LAW, BY STATUTE, OR OTHERWISE, RELATING TO (A) 
THE TITLE TO ANY OF THE ACQUIRED ASSETS, (B) THE CONDITION OF THE 
ACQUIRED ASSETS (INCLUDING ANY IMPLIED OR EXPRESS WARRANTY OF 
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR 
CONFORMITY TO MODELS OR SAMPLES OF MATERIALS), IT BEING 
DISTINCTLY UNDERSTOOD THAT THE ACQUIRED ASSETS ARE BEING SOLD 
“AS IS,” “WHERE IS,” AND “WITH ALL FAULTS AS TO ALL MATTERS,” (C) ANY 
INFRINGEMENT BY ANY DEBTOR OF ANY PATENT OR PROPRIETARY RIGHT 
OF ANY THIRD PARTY, (D) ANY INFORMATION, DATA, OR OTHER MATERIALS 
(WHETHER WRITTEN OR ORAL) FURNISHED TO THE SUPPORTING HOLDERS 
OR KNIGHT HAWK BY OR ON BEHALF OF ANY DEBTOR (INCLUDING, IN 
RESPECT OF ANY SEISMIC DATA, THE EXISTENCE OR EXTENT OF COALS OR 
THE MINERAL RESERVES, THE RECOVERABILITY OF SUCH RESERVES, ANY 
PRODUCT PRICING ASSUMPTIONS, AND THE ABILITY TO SELL COAL 
PRODUCTION AFTER THE CLOSING), AND (E) THE ENVIRONMENTAL 
CONDITION AND OTHER CONDITION OF THE ACQUIRED ASSETS AND ANY 
POTENTIAL LIABILITY ARISING FROM OR RELATED TO THE ACQUIRED 
ASSETS. 

8.7 Casualty. 

(a) If, after the Execution Date and prior to the Closing, any part of the 
Transferred Assets suffers a Casualty or if any part of the Transferred Assets is taken in 
condemnation or under the right of eminent domain or if proceedings for such purposes are 
pending or threatened, Company shall promptly give the other Parties written notice of such 
occurrence, including reasonable particulars with respect thereto, and this Agreement shall 
remain in full force and effect notwithstanding any such destruction, taking, proceeding, or 
threat. 

(b) With regard to a Casualty or condemnation occurring after the 
Petition Date and prior to the Closing, the Supporting Holders and Knight Hawk may elect to 
exclude the affected Transferred Assets from this Agreement, without reduction to the 
Noteholder Equity Issuance Consideration, and the affected Transferred Assets shall be treated 
as Excluded Assets for all purposes under this Agreement. 
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(c) Unless the Transferred Assets affected by a Casualty are excluded 
pursuant to Section 8.7(b), (i) at the Closing, the Transferred Assets affected by a Casualty or 
condemnation shall be included in the Closing, and (ii) the other Parties’ recourse with respect to 
a condemnation or Casualty shall be limited to the proceeds of Company’s applicable insurance 
coverage actually recovered by Company in respect thereof or other sums paid to Company by 
third parties (or an assignment of claims related thereto), including any condemnation awards, 
which proceeds or other sums shall be payable to NewCo only upon or after the Closing of the 
transactions contemplated hereby.  Company shall have no other liability or responsibility to the 
other Parties with respect to a condemnation or Casualty and there shall be no adjustment to 
Noteholder Equity Issuance Consideration. 

(d) Unless the affected Transferred Assets are excluded pursuant to 
Section 8.7(b), (i) no insurance or condemnation proceeds shall be committed or applied by 
Company to repair, restore or replace a lost, damaged, destroyed or taken portion of the 
Transferred Assets if the cost to repair, restore or replace a lost, damaged, destroyed or taken 
portion of the Transferred Assets is projected to exceed $100,000, (ii) to the extent such proceeds 
are not committed or applied by any Company prior to the Closing Date in accordance with this 
Section 8.7(d), Company shall at the Closing pay to NewCo all sums paid to Company by reason 
of such loss, damage, destruction or taking, less any reasonable costs and expenses incurred by 
Company in collecting such proceeds and (iii) in addition and to the extent such proceeds have 
not been committed or applied by Company in accordance with this Section 8.7(d), in such 
repair, restoration, or replacement, Company shall transfer to NewCo, at the Closing, without 
recourse against Company, all of the right, title, and interest of Company in and to any unpaid 
insurance or condemnation proceeds arising out of such loss, damage, destruction or taking, less 
any reasonable costs and expenses incurred by Company in collecting such proceeds. 

8.8 Permits; Successor Operator.  Following the Closing, the Debtors, the 
Supporting Holders, Knight Hawk and NewCo shall use commercially reasonable efforts to 
secure, as promptly as practicable, approval from all applicable Governmental Authorities to 
transfer the Transferred Permits to NewCo (such period following Closing through the transfer 
of the Transferred Permits to NewCo, the “Transfer Period”).  Pending transfer of the 
Transferred Permits to NewCo, NewCo shall be designated as the “operator” under the 
Transferred Permits. To the fullest extent allowed by and in accordance with the applicable 
Legal Requirements, each Debtor holding one or more of the Transferred Permits grants to 
NewCo the right to conduct, at the sole cost and expense of NewCo, mining and Reclamation 
operations following the Closing on the Real Property under its (and their) Permits, as the 
designated operator until such time as such Permits are transferred to (or new Permits are issued 
to) NewCo.  The Debtors shall take all steps that are reasonably necessary to maintain such 
Permits prior to transfer thereof to NewCo and NewCo shall have (and Debtors grant) all rights 
of entry onto the Real Property that are reasonably necessary therefor. 

8.9 Avoidance Action.  Pursuant to the Plan, Company shall agree not to (and 
shall not permit any other Debtor to) commence, assign, convey or abandon any Avoidance 
Actions against any Debtor’s ordinary course vendors, contract counterparties, contractors and 
other suppliers of services related to the Business, without the consent of the Required 
Supporting Holders and Knight Hawk, only to the extent (a) such Person is a counterparty to one 
or more of the Assumed Contracts or (b) such Person is identified in good faith by the Required 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 226 of 247



 

63 

Supporting Holders and Knight Hawk on Schedule 8.9 as a Person that NewCo (or its Affiliate, 
as applicable) may utilize in the ordinary course of business in operating the Transferred Assets 
prior to the second anniversary of the Closing Date; provided that (i) no Avoidance Action may 
be commenced, assigned, conveyed or abandoned by the Company before December 9, 2017 and 
(ii) the Required Supporting Holders and Knight Hawk may update Schedule 8.9 from time to 
time after the Execution Date and prior to the Closing at their sole discretion in accordance with 
the terms of this Section 8.9, but such update shall only apply to Avoidance Actions taken by the 
Debtors to the extent such Avoidance Actions are first initiated after the time of such update. 

8.10 Payments Received.  Company (on behalf of itself and the other Debtors), 
on the one hand, and NewCo, on the other hand, each agree that, after the Closing, each will hold 
and will promptly transfer and deliver to the other, from time to time as and when received by 
them, any cash, checks with appropriate endorsements (using commercially reasonable efforts 
not to convert such checks into cash) or other property that they may receive on or after the 
Closing that belongs to the other and will account to the other for all such receipts. 

8.11 Certain Excluded Assets.  Until the Designation Deadline, upon prior 
written notice to Company, the Supporting Holders and Knight Hawk shall have the right to 
jointly amend Schedule 2.3(t) to designate one or more of the Transferred Assets to be an 
Excluded Asset; provided, that in no event shall the Supporting Holders and Knight Hawk be 
permitted to exclude a Transferred Permit pursuant to this Section 8.11.  If any Transferred 
Assets are designated as “Excluded Assets” by amending Schedule 2.3(t) then, notwithstanding 
anything in this Agreement to the contrary, effective automatically upon such designation, (a) 
any “Transferred Assets” so designated as “Excluded Assets” shall no longer constitute 
“Transferred Assets” and shall instead constitute “Excluded Assets” for all purposes under this 
Agreement, and (b) any “Assumed Liabilities” to the extent relating to such “Transferred Assets” 
so designated as “Excluded Assets” shall no longer constitute “Assumed Liabilities” and shall 
instead constitute “Excluded Liabilities” for all purposes under this Agreement. 

8.12 Schedules.  The Parties acknowledge that any and all Schedules and 
Disclosures Schedules attached to this Agreement in connection with the execution hereof are 
incomplete, preliminary, or subject to change.  Company will have until November 21, 2017 (the 
“Update Date”) to provide Knight Hawk and Required Supporting Holders with a written notice 
attaching the final and complete set of all Schedules and Disclosure Schedules, which, for the 
avoidance of doubt, may include new Disclosure Schedules with new cross-references to 
Sections that do not expressly reference Disclosure Schedules (except Schedules prepared by 
Knight Hawk and the Required Supporting Holders as expressly designated herein and Schedule 
2.6(b)) (“Schedule Update”).  Knight Hawk and Required Supporting Holders shall have until 
November 29, 2016 to review the Schedules Update (“Review Deadline”).  Each of Knight 
Hawk and Required Supporting Holders shall have, in its reasonable discretion, the right to 
terminate the Agreement on or before December 9, 2017, if, based upon any matter contained 
within or omitted from the final Schedules (including Schedule 2.6(b)) and Disclosure 
Schedules, and whether or not contained in initial or preliminary Schedules and Disclosure 
Schedules, such Party determines in its reasonable discretion that the business and prospects of 
the Business and the Transferred Assets, taking into account the Assumed Liabilities, as 
reasonably contemplated by such Party as of the Execution Date, are materially diminished or 
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impaired in light of such inclusion or omission.  If this Agreement is not terminated within such 
time period, then (a) any such Schedule Update will be deemed effective as of the Execution 
Date, and shall be deemed to cure and correct any breach of any representation or warranty that 
would have existed if the Company would not have made such Schedule Update, and (b) if any 
such Schedule Update modifies a Schedule setting forth any Transferred Asset, then any such 
update shall be subject to the Supporting Holders and Knight Hawk’s right to exclude certain 
Transferred Assets as set forth in Section 8.11. 

8.13 LG&E/KU Agreements.  Company shall cause NewCo to use 
commercially reasonable efforts to enter with LG&E/KU one or more amendments or other 
agreements, in form and substance reasonably acceptable to Knight Hawk and the Supporting 
Holders, with the effect thereof to restructure the LG&E/KU Contracts so that the average 
volume, quantity, quality (including but limited to heat content) and fuel adjustment index of all 
such Contracts is averaged and aggregated into a single integrated agreement; provided that (a) 
in no event shall the Company’s covenant to use commercially reasonable efforts require it or 
NewCo to incur any costs related to such efforts or make any payment (other than a payment the 
Company or NewCo is otherwise already obligated to pay) to LG&E/KU to induce LG&E/KU to 
enter such amendments and (b) if all terms have not been agreed and all applicable 
Governmental Authorizations, if any are required, have not been received, by December 1, 2017, 
then any Party hereto may terminate this Agreement by providing written notice to the other 
Parties hereto.  

8.14 Winding Down.  Notwithstanding anything in this Agreement to the 
contrary, but subject to the terms and conditions of the Plan, after the Closing, the Company may 
take all steps it deems necessary or desirable in its sole discretion to wind down the affairs of the 
Company in a prompt and efficient manner (the date such wind down is complete, the “Wind 
Down Date”). 

8.15 Agreements.  The Parties will each, as applicable, in good faith negotiate 
the following agreements and agree to forms of such agreements that contain customary terms 
and conditions reasonably agreed to among the Parties thereto prior to December 1, 2017 and 
otherwise in accordance with the terms and agreements set forth in this Agreement: (a) the 
Assignment, (b) the Assumption Agreement, (c) the Interim Permit Operating Agreement, (d) the 
Operating Agreement, (e) the Noteholder HoldCo Equity Conveyance, (f) the Debtor HoldCo 
Equity Conveyance and (g) the Transition Services Agreement; provided that for the avoidance 
of doubt, such Transition Services Agreement form will not include a schedule of services, a cost 
reimbursement schedule or a term length and such services and cost reimbursement schedules 
and the term length shall be agreed prior to the Closing only if the Required Supporting Holders 
and Knight Hawk, or the Company, as applicable, elect to utilize the Transition Services 
Agreement following the Closing. 
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ARTICLE IX 
 

Conditions Precedent to Obligations of the Supporting Holders and Knight 
Hawk to Close 

The obligations of the Supporting Holders and Knight Hawk to consummate the 
transactions contemplated by this Agreement are subject to the satisfaction (or waiver by the 
Required Supporting Holders and Knight Hawk), at or prior to the Closing, of each of the 
following conditions: 

9.1 Accuracy of Representations.  The representations and warranties of the 
Debtors set forth in Article V of this Agreement shall be true and correct in all respects (without 
regard to any qualifiers for materiality, Material Adverse Effect, or similar terms) as of the 
Closing Date, with the same effect as though such representations and warranties had been made 
on and as of the Closing Date (provided that representations and warranties which are confined 
to a specified date need only be true and correct as of such date); provided, however, that in the 
event of one or more breaches of or inaccuracies in the representations and warranties of the 
Debtors set forth in this Agreement, the condition set forth in this Section 9.1 shall be deemed 
satisfied unless the effect of all such breaches of or inaccuracies in such representations and 
warranties taken together results in a Material Adverse Effect.  The Supporting Holders and 
Knight Hawk shall have received a certificate of the Debtors to such effect signed by a duly 
authorized Representative of each Debtor. 

9.2 Debtors’ Performance.  The covenants and agreements that the Debtors 
are required to perform or to comply with pursuant to this Agreement at or prior to the Closing 
shall have been duly performed and complied with in all material respects.  The Supporting 
Holders and Knight Hawk shall have received a certificate of the Debtors to such effect signed 
by a duly authorized Representative of each Debtor. 

9.3 No Order.  No Governmental Authority shall have enacted, issued, 
promulgated or entered any Order that is in effect and has the effect of making illegal or 
otherwise prohibiting the consummation of the transactions contemplated by this Agreement or 
could cause any of such transactions to be rescinded following the Closing. 

9.4 Debtors’ Deliveries.  The Debtors shall have delivered or caused to be 
delivered, or shall be ready, willing and able to deliver, each of the deliveries required pursuant 
to Section 4.3. 

9.5 Knight Hawk’s Deliveries.  Knight Hawk shall have delivered or caused to 
be delivered, or shall be ready, willing and able to deliver, each of the deliveries required 
pursuant to Section 4.4.  The closing condition contained in this Section 9.5 is solely for the 
benefit of the Supporting Holders. 

9.6 Supporting Holders’ Deliveries.  Supporting Holders shall have delivered 
or caused to be delivered, or shall be ready, willing and able to deliver, each of the deliveries 
required pursuant to Section 4.2.  The closing condition contained in this Section 9.6 is solely for 
the benefit of Knight Hawk. 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 229 of 247



 

66 

9.7 Effective Date.  The Bankruptcy Court shall have entered the 
Confirmation Order and the conditions precedent to the Effective Date set forth in the Plan shall 
each have occurred (or shall occur simultaneously with the Closing) or shall have been waived in 
accordance with the terms thereof; provided, however, that if the Parties elect to effectuate the 
transactions contemplated hereby pursuant to the Section 363 Sale, the Sale Order shall have 
been entered by the Bankruptcy Court and shall have become a Final Order. 

9.8 Released Claims.  There shall be no pending challenge or contest to the 
validity, amount, perfection or priority of the Indenture Obligations or other claims of the 
Noteholders under the Notes Indenture that would affect, impair or otherwise limit (a) the 
Bankruptcy Court’s ability to release the Encumbrances on the Transferred Assets and to cause 
the Noteholder Equity Issuance Consideration to be exchanged for the HoldCo Equity under the 
Plan or (b) the Trustee’s ability to release the Encumbrances on the Transferred Assets and to 
cause the Noteholder Equity Issuance Consideration to be exchanged for the HoldCo Equity in 
connection with the Section 363 Sale (if applicable), or any such challenge or contest shall have 
been resolved to the satisfaction of Trustee in its sole and absolute discretion. 

9.9 Restructuring Support Agreement.  The Restructuring Support Agreement 
shall not have been terminated and remains in full force and effect and binding.  

9.10 No Reporting Under Applicable Federal or State Securities Law.  After 
Closing, neither Holdco nor Newco will have any disclosure or reporting obligations under the 
Securities Exchange Act of 1934, as amended, or under the securities laws of any state or other 
jurisdiction as a result of the consummation of the Sale Transaction in accordance herewith and 
the Plan. 

9.11 Royalty Deferment Agreement.  NewCo and Thoroughbred shall have 
entered into the Royalty Deferment Agreement. 

9.12 Pre-Petition Cure Costs.  The Pre-Petition Cure Costs shall be no more 
than the lesser of (a) One Million Dollars ($1,000,000) greater than the aggregate amount of the 
estimated Pre-Petition Cure Costs set forth in Schedule 2.6(b) and (b) Six Million Dollars 
$6,000,000. 

9.13 Confirmation or Sale Order.  The Bankruptcy Court shall have entered an 
order, which has become final, confirming the Plan (which authorizes the Sale Transaction 
pursuant to this Agreement) or, if applicable, authorizing the Sale Transaction separately from 
the Plan pursuant to this Agreement under Sections 105, 363 and 365 of the Bankruptcy Code, 
which order shall provide, whether such Sale Transaction is pursuant to the Plan or pursuant to a 
separate Sale Order, that the Sale Transaction will be authorized under Sections 105, 363 and 
365 of the Bankruptcy Code, as well as Sections 1123 and 1129 of the Bankruptcy Code, if 
applicable, and shall be in form and substance satisfactory to NewCo, the Required Supporting 
Holders and Knight Hawk and shall contain the customary provisions relating to a sale under 
Sections 105, 363 and 365, including those referenced in the definition of Sale Order herein.  

9.14 Consent.  The Commonwealth of Kentucky shall have consented to the 
assignment of that certain Surface Mining Encroachment Permit Agreement, Permit 02-2013-
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00144, between the Commonwealth of Kentucky, by and through its Transportation Cabinet, 
Department of Highways, and Armstrong Coal Company, Inc., dated on or about August 2, 
2013. 

9.15 Replacement Security.  The amount required to be funded or guaranteed 
by Knight Hawk to release and terminate the Company’s Obligations and the Security 
Arrangements shall be less than Ten Million Dollars ($10,000,000). 

9.16 Rights of First Refusal.  The holders of any rights of first refusal or similar 
right on any Transferred Asset that is material to the operation of the Business or the Transferred 
Assets, which shall include any such right pertaining to any owned or leased real property or 
improvements thereon used in the operation of the Business, contained within any Transferred 
Permit, or within any life-of-mine mine plan or mining projection contemplated for the 
Transferred Assets, shall have received legally required and legally sufficient notice of the 
transactions contemplated hereby, and the Sale Order shall state that title thereto shall be validly 
vested in NewCo free and clear of the rights of any holders of such rights in respect of the Sale 
Transaction. 

ARTICLE X 
 

Conditions Precedent to the Obligation of the Debtors to Close 

The Debtors’ obligation to consummate the transactions contemplated by this 
Agreement is subject to the satisfaction (or waiver by the Debtors), at or prior to the Closing, of 
each of the following conditions: 

10.1 Accuracy of Representations.  The representations and warranties set forth 
in Article VI of this Agreement that are qualified by materiality or similar expressions shall be 
true and correct in all respects and the representations and warranties set forth in Article VI of 
this Agreement that are not qualified as to materiality or similar expressions shall be true and 
correct in all respects as of the Closing Date, with the same effect as though such representations 
and warranties had been made on and as of the Closing Date (provided that representations and 
warranties that are confined to a specified date need only be true and correct as of such date).  
The Debtors shall have received a certificate from each such Party to such effect signed by a 
duly authorized signatory of each such Party. 

10.2 Covenant Performance.  The covenants and agreements that Knight Hawk 
and the Supporting Holders are required to perform or to comply with pursuant to this 
Agreement at or prior to the Closing shall have been performed and complied with in all material 
respects.  The Debtors shall have received a certificate of Knight Hawk and the Supporting 
Holders to such effect signed by a duly authorized signatory of each such Party. 
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10.3 No Order.  No Governmental Authority shall have enacted, issued, 
promulgated or entered any Order that is in effect and that has the effect of making illegal or 
otherwise prohibiting the consummation of the transactions contemplated by this Agreement or 
could cause any of such transactions to be rescinded following the Closing. 

10.4 Supporting Holders’ Deliveries; Knight Hawk’s Deliveries.   Supporting 
Holders and Knight Hawk shall have delivered or caused to be delivered, or shall be ready, 
willing and able to deliver, each of the deliveries required pursuant to Section 4.2 and 
Section 4.4, respectively. 

10.5 Effective Date.  The Bankruptcy Court shall have entered the 
Confirmation Order and the conditions precedent to the Effective Date set forth in the Plan shall 
each have occurred (or shall occur simultaneously with the Closing) or shall have been waived in 
accordance with the terms thereof; provided, however, that if the Parties elect to effectuate the 
transactions contemplated hereby pursuant to the Section 363 Sale, the Bankruptcy Court shall 
have entered the Sale Order and it shall have become a Final Order. 

ARTICLE XI 
 

Sale of the Transferred Assets Pursuant to Section 363 

11.1 Section 363 Sale.  Notwithstanding anything to the contrary contained 
herein, the Debtors may, with the written consent of the Required Supporting Holders and 
Knight Hawk, file a motion with the Bankruptcy Court seeking authority to effectuate the 
transactions contemplated hereby (including the Sale Transaction) pursuant to section 363 of the 
Bankruptcy Code (the “Section 363 Sale”).  If the Debtors, the Required Supporting Holders and 
Knight Hawk make such election, the Parties shall use best efforts to effectuate the Section 363 
Sale on substantially the same terms as set forth herein, and shall work together in good faith to 
amend this Agreement and any Transaction Documents to consummate such sale as promptly as 
practicable. 

11.2 Trustee.  From the Execution Date until the earlier of the Closing or the 
termination of this Agreement, the Supporting Holders shall direct the Trustee to take actions 
consistent with the terms of this Agreement. 
 

ARTICLE XII 
 

Termination 

12.1 Termination Events.  Anything contained in this Agreement to the 
contrary notwithstanding, this Agreement may be terminated at any time prior to the Closing: 

(a) by either Company, the Required Supporting Holders or Knight 
Hawk, if a Governmental Authority issues a final, non-appealable ruling or Order prohibiting the 
transactions contemplated hereby where such ruling or Order was not requested, encouraged or 
supported by the Party seeking to terminate this Agreement; 
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(b) by mutual written consent of Company, the Required Supporting 
Holders and Knight Hawk; 

(c) by the Required Supporting Holders or Knight Hawk, (a) if the 
Bankruptcy Court has not entered the Confirmation Order on or before February 23, 2018, or the 
Effective Date has not occurred on or before February 28, 2018,  (b) if the Parties elect to 
effectuate the transactions contemplated hereby pursuant to the Section 363 Sale, the Sale Order 
has not been become a Final Order on or before February 28, 2018 (the “Outside Date”), or (c) 
pursuant to Section 8.12; 

(d) by the Required Supporting Holders or Knight Hawk, if the 
Bankruptcy Court enters an Order dismissing, or converting into a case under chapter 7 of the 
Bankruptcy Code, the case commenced by the Debtors under chapter 11 of the Bankruptcy Code 
and comprising part of the Chapter 11 Cases or appointing a trustee or examiner with enlarged 
powers relating to the operation of the Business; 

(e) by Company, if the Bankruptcy Court enters an Order dismissing, 
or converting into a case under chapter 7 of the Bankruptcy Code, the case commenced by the 
Debtors under chapter 11 of the Bankruptcy Code and comprising part of the Chapter 11 Cases, 
where such Order was not requested, encouraged or supported by the Debtors; 

(f) by the Required Supporting Holders or Knight Hawk, if prior to 
the Closing, Company or any other Debtor files a Plan inconsistent, in any material respect, with 
the terms of this Agreement (or supports any such plan filed by another party) or seeks to modify 
or withdraw the motion approving the Bid Protections Order or any motion pertaining to the Sale 
Order, if applicable, or otherwise fails to pursue confirmation of the Plan and entry of the 
Confirmation Order, other than, in each case, with the consent of the Required Supporting 
Holders and Knight Hawk; 

(g) by the Required Supporting Holders in the event of any breach by 
the Debtors or Knight Hawk of any of their respective agreements, covenants, representations or 
warranties contained herein and where such breach (i)(A) if by the Debtors, results or will result 
in the failure of a condition set forth in Section 9.1 or Section 9.2 to be satisfied, or (B) if by 
Knight Hawk, results or will result in the failure of a condition set forth in Section 10.1 or 
Section 10.2 to be satisfied, and (ii) either (A) cannot be cured by the Outside Date or (B) if 
capable of being cured, has not been cured by the earlier of ten (10) Business Days after the 
giving of written notice thereof by the Required Supporting Holders to the Debtors or Knight 
Hawk, as applicable (which notice shall specify the nature of such breach and be given as 
promptly as practicable), and the Outside Date; provided, however, that the Supporting Holders 
shall not be permitted to terminate this Agreement pursuant to this Section 12.1(g) if such 
terminating Supporting Holders are themselves in material breach of any of its representations, 
warranties, covenants or agreements contained herein (or in breach at all with respect to those 
representations, warranties, covenants and agreements that are qualified as to materiality or 
Material Adverse Effect or similar expressions); 

(h) by Knight Hawk in the event of any breach by the Debtors or the 
Supporting Holders of any of their respective agreements, covenants, representations or 
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warranties contained herein and where such breach (i)(A) if by the Debtors, results or will result 
in the failure of a condition set forth in Section 9.1 or Section 9.2 to be satisfied, or (B) if by the 
Supporting Holders, results or will result in the failure of a condition set forth in Section 10.1 or 
Section 10.2 to be satisfied, and (ii) either (A) cannot be cured by the Outside Date or (B) if 
capable of being cured, has not been cured by the earlier of ten (10) Business Days after the 
giving of written notice thereof by Knight Hawk to the Debtors or the Supporting Holders, as 
applicable (which notice shall specify the nature of such breach and be given as promptly as 
practicable), and the Outside Date; provided, however, that Knight Hawk shall not be permitted 
to terminate this Agreement pursuant to this Section 12.1(h) if Knight Hawk is itself in material 
breach of any of its representations, warranties, covenants or agreements contained herein (or in 
breach at all with respect to those representations, warranties, covenants and agreements that are 
qualified as to materiality or Material Adverse Effect or similar expressions); 

(i) by Company in the event of any breach by the Supporting Holders 
or Knight Hawk of any of their agreements, covenants, representations or warranties contained 
herein and such breach (i) would result in the failure of a condition set forth in Section 10.1 or 
Section 10.2 to be satisfied and (ii) either (A) cannot be cured by the Outside Date or (B) if 
capable of being cured, has not been cured by the earlier of ten (10) Business Days after the 
giving of written notice thereof by Company to the Supporting Holders or Knight Hawk, as 
applicable (which notice shall specify the nature of such breach and be given as promptly as 
practicable), and the Outside Date; provided, however, that Company shall not be permitted to 
terminate this Agreement pursuant to this Section 12.1(i) if Company is itself in material breach 
of any of Company’s representations, warranties, covenants or agreements contained herein (or 
in breach at all with respect to those representations, warranties, covenants and agreements that 
are qualified as to materiality or Material Adverse Effect or similar expressions); 

(j) by the Company, if the board of directors, board of managers, or 
such similar governing body of any Debtor determines, after consulting with counsel, (i) that 
proceeding with this Agreement or any of the transactions contemplated herein or in the 
Restructuring Support Agreement would be inconsistent with the exercise of its fiduciary duties 
or any applicable Legal Requirement or (ii) in the exercise of its fiduciary duties, to pursue a 
Competing Transaction; 

(k) by the Required Supporting Holders or Knight Hawk, if the Parties 
elect to effectuate the transactions contemplated hereby pursuant to the Section 363 Sale and for 
any reason Trustee is unable to credit bid the Noteholder Equity Issuance Consideration pursuant 
to Section 363(k) of the Bankruptcy Code as provided for herein;  

(l) (i) by the Required Supporting Holders or Knight Hawk if any 
Debtor enters into a definitive agreement with respect to a Competing Transaction or if the 
Bankruptcy Court approves a Competing Transaction (unless the Supporting Holders and Knight 
Hawk are designated as a back-up bidder, or (ii) automatically if a Competing Transaction is 
consummated;  

(m) by the Required Supporting Holders or Knight Hawk upon 
termination of the Restructuring Support Agreement; 
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(n) by either Company, the Required Supporting Holders or Knight 
Hawk, if the applicable Parties have not agreed upon the form of the Operating Agreement 
before December 1, 2017; 

(o) by the Required Supporting Holders or Knight Hawk in 
accordance with Section 8.12; or  

(p) by any Party in accordance with Section 8.13. 

12.2 Effect of Termination. 

(a) In the event of termination of this Agreement by the Required 
Supporting Holders, Knight Hawk or Company pursuant to this Article XII, all rights and 
obligations of the Parties under this Agreement shall terminate without any Liability of any Party 
to any other Party; provided, however, that nothing herein shall relieve any Party from liability 
for breach of this Agreement prior to such termination if such breach results from fraudulent or 
criminal acts, the remedies for which shall not be limited by the provisions of this Agreement.  
The provisions of this Section 12.2, along with Section 7.1 (and, to the extent applicable to the 
interpretation or enforcement of such provisions, Article I and Article XIII), shall expressly 
survive the termination of this Agreement. 

(b) Subject to the terms of the Bid Protections Order, the Debtors shall 
pay to Knight Hawk the Expense Reimbursement, by wire transfer of immediately available 
funds promptly (but in no event later than the next Business Day) upon the earlier to occur of (i) 
consummation of a Competing Transaction or (ii) the termination of this Agreement (other than a 
termination pursuant to Section 12.1(b), Section 12.1(g) (by Required Supporting Holders as a 
result of a breach of this Agreement by Knight Hawk), Section 12.1(i) (by Company as a result 
of a breach of this Agreement by Knight Hawk), Section 12.1(n), Section 12.1(o) or 
Section 12.1(p); provided, however, if the Debtors fail to pay amounts due to Knight Hawk 
pursuant to this Section 12.2(b) within the time period specified herein, the Debtors shall pay the 
costs and expenses (including reasonable legal fees and expenses) incurred by Knight Hawk in 
connection with any Proceeding taken to collect payment of such amounts, together with interest 
on such unpaid amounts at the Applicable Rate, calculated on a daily basis from the date such 
amounts were required to be paid until the date of actual payment, except to the extent such 
unpaid amounts are contested by the Debtors in good faith. 

(c) Each Party acknowledges that the agreements contained in this 
Section 12.2 are an integral part of the transactions contemplated by this Agreement, that without 
these agreements such Party would not have entered into this Agreement, and that any amounts 
payable pursuant to this Section 12.2 do not constitute a penalty. 

ARTICLE XIII 
 

General Provisions 

13.1 Survival.  All covenants and agreements contained in this Agreement or 
any other Transaction Document that by their terms are to be performed in whole or in part, or 
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that prohibit actions, at or subsequent to the Closing shall survive the Closing hereunder until 
fully performed and each Party hereto shall be liable to the other after the Closing for any breach 
thereof. Subject to the following sentence, all other covenants and agreements contained in this 
Agreement, and all representations and warranties contained in this Agreement or in any 
certificated deliveries hereunder, shall not survive the Closing and shall thereupon terminate, 
including any Actions for damages in respect of any breach thereof.  Notwithstanding anything 
to the contrary, the indemnity obligations set forth in Section 5.26 and Section 6.4, in each case, 
shall survive the Closing indefinitely.  Notwithstanding the foregoing, nothing in this Section 
13.1 shall prohibit Company or any of its Affiliates from ceasing operations or winding up its 
affairs following the Closing. 

13.2 Confidentiality.  The Parties agree that the confidentiality agreements 
entered into by them and/or their Affiliates prior to the Petition Date (the “Confidentiality 
Agreements”) shall continue in full force and effect notwithstanding the execution and delivery 
by the Parties of this Agreement; provided, however, that (a) disclosure of matters that become a 
matter of public record as a result of the Chapter 11 Cases and the filings related thereto shall not 
constitute a breach of such Confidentiality Agreements, and (b) disclosures permitted under this 
Agreement shall not constitute a breach of such Confidentiality Agreements.  If the Closing 
should occur, the confidentiality restrictions on the Supporting Holders and Knight Hawk 
contained in this Agreement as well as those contained in the Confidentiality Agreements shall 
terminate, except to the extent covering any Excluded Assets; provided that, in any event the 
Confidentiality Agreements shall terminate on the date that is twelve (12) months from the 
Closing Date. 

13.3 Public Announcements.  Unless otherwise required by applicable Legal 
Requirement or by obligations of the Supporting Holders, Knight Hawk or the Debtors or their 
respective Affiliates pursuant to any listing agreement with or rules of any securities exchange 
(and excluding disclosure of matters that become a matter of public record as a result of the 
Chapter 11 Cases and the filings related thereto shall not constitute a breach of such 
Confidentiality Agreements), the Parties shall consult with each other before issuing any press 
release or otherwise making any public statement with respect to this Agreement, the 
transactions contemplated hereby or the activities and operations of the other and shall not issue 
any such release or make any such statement without the prior written consent of the other 
Parties (such consent not to be unreasonably withheld, conditioned or delayed). 

13.4 Notices.  All notices, consents, waivers and other communications under 
this Agreement must be in writing and shall be deemed to have been duly given when (a) 
delivered by hand (with written confirmation of receipt), (b) sent by email, provided that if such 
email is sent after 5:00 p.m. CST or is otherwise sent on a day that is not a Business Day, such 
email shall be deemed received on the next Business Day, (c) received by the addressee, if sent 
by a delivery service (prepaid, receipt requested) or (d) if sent by registered or certified mail 
(postage prepaid, return receipt requested), on the date of delivery, in each case to the 
appropriate addresses and representatives (if applicable) set forth below (or to such other 
addresses and representatives as a Party may designate by notice to the other Parties): 

Case 17-47541    Doc 5    Filed 11/01/17    Entered 11/01/17 11:23:23    Main Document   
   Pg 236 of 247



73 

(i) If to the Debtors, then to:

c/o: Armstrong Energy, Inc.
7733 Forsyth Boulevard, Suite 1625
St. Louis, Missouri 63105
Attention: Eric Waller

with a copy (which shall not constitute notice) to:

Kirkland & Ellis LLP
300 North LaSalle
Chicago, Illinois  60654
Attention:  Ross M. Kwasteniet

Will Guerrieri 
Travis M. Bayer 

(ii) If to the Supporting Holders:

Ad Hoc Committee of First Lien Lenders of Armstrong
Energy, Inc.
c/o Paul, Weiss, Rifkind, Wharton & Garrison, LLP
1285 Avenue of the Americas
New York, NY 10019
Attention: Brian S. Hermann

     Elizabeth R. McColm 

(iii) If to Knight Hawk:

Knight Hawk Holdings, LLC
500 Cutler-Trico Road
Percy, IL  62272
Attention: Steve Carter

with a copy (which shall not constitute notice) to:

Jackson Kelly PLLC
221 NW Fifth Street
Evansville, IN 47708
Attention:  Charles A. Compton

and

Jackson Kelly PLLC
500 Lee Street East, Suite 1600
Charleston, WV  25301
Attention: William F. Dobbs
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13.5 Waiver, Waiver of Damages.  Neither the failure nor any delay by any 
Party in exercising any right, power or privilege under this Agreement or the documents referred 
to in this Agreement shall operate as a waiver of such right, power or privilege, and no single or 
partial exercise of any such right, power or privilege shall preclude any other or further exercise 
of such right, power or privilege or the exercise of any other right, power or privilege.  To the 
maximum extent permitted by applicable law, (a) no waiver that may be given by a Party shall be 
applicable except in the specific instance for which it is given, and (b) no notice to or demand on 
one Party shall be deemed to be a waiver of any right of the Party giving such notice or demand 
to take further action without notice or demand. NOTWITHSTANDING ANYTHING TO THE 
CONTRARY CONTAINED HEREIN, NO PARTY SHALL BE LIABLE TO THE OTHER FOR SPECIAL, 
INDIRECT, EXEMPLARY OR PUNITIVE DAMAGES ARISING OUT OF, ASSOCIATED WITH, OR 
RELATING TO THIS AGREEMENT (INCLUDING LOSS OF PROFIT OR BUSINESS INTERRUPTIONS, 
HOWEVER SAME MAY BE CAUSED) AND THE PARTIES HEREBY WAIVE ALL CLAIMS FOR ANY 
SUCH DAMAGES. 

13.6 Entire Agreement; Amendment.  This Agreement (including the Schedules 
and the Exhibits) and the other Transaction Documents supersede all prior agreements among or 
between the Parties with respect to their subject matter and constitute a complete and exclusive 
statement of the terms of the agreements among or between the Parties with respect to their 
subject matter.  This Agreement may not be amended except by a written agreement executed by 
the Debtors, the Required Supporting Holders and Knight Hawk. 

13.7 Assignment.  This Agreement, and the rights, interests and obligations 
hereunder, shall not be assigned by any Party by operation of law or otherwise without the 
express written consent of the Debtors, the Required Supporting Holders and Knight Hawk 
(which consent may be granted or withheld in the sole discretion of such Party); provided, 
however, that any Supporting Holder shall be (i) permitted, upon prior notice to the Debtors, to 
assign all or part of its rights and/or obligations hereunder to one or more of its Affiliates and (ii) 
permitted to assign all or part of its rights and/or obligations hereunder to any Person who has 
executed a joinder agreement to the Restructuring Support Agreement, and, in case of each of 
clauses (i) and (ii), each such assignee shall be deemed to be a Supporting Holder for all 
purposes under the Transaction Documents to the extent of the rights and obligations so assigned 
to such assignee.  Notwithstanding the foregoing, no assignment of any obligations hereunder 
shall relieve the Parties hereto of any such obligations without the prior written consent of the 
Company (not to be unreasonably, conditioned or delayed), unless such transferring Party and 
transferee provide reasonable evidence of such transferee’s ability to perform in full the 
transferring Party’s obligations under this Agreement in all respects as reasonably determined by 
the Company (which, for purposes of a Supporting Holder, delivery of an executed joinder to 
this Agreement by an assignee of such Supporting Holder and evidence of transfer of such 
Supporting Holder’s Indenture Obligation shall be deemed reasonable evidence). Upon any such 
permitted assignment, the references in this Agreement to the Debtors, the Supporting Holders or 
Knight Hawk shall also apply to any such assignee unless the context otherwise requires. 

13.8 Severability.  The provisions of this Agreement shall be deemed severable, 
and the invalidity or unenforceability of any provision shall not affect the validity or 
enforceability of the other provisions hereof.  If any provision of this Agreement, or the 
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application thereof to any Person or any circumstance, is invalid or unenforceable, (a) a suitable 
and equitable provision shall be substituted therefor in order to carry out, so far as may be valid 
and enforceable, the intent and purpose of such invalid or unenforceable provision and (b) the 
remainder of this Agreement and the application of such provision to other Persons or 
circumstances shall not be affected by such invalidity or unenforceability. 

13.9 Expenses.  Except as otherwise is expressly provided in this Agreement 
(including as provided in Section 12.2), whether or not the transactions contemplated by this 
Agreement are consummated, the Parties shall bear their own respective expenses (including all 
compensation and expenses of counsel, financial advisors, consultants, actuaries and independent 
accountants) incurred in connection with this Agreement and the transactions contemplated 
hereby. 

13.10 Time of Essence.  Time shall be of the essence with respect to all time 
periods and notice periods set forth in this Agreement. 

13.11 Governing Law; Consent to Jurisdiction and Venue; Jury Trial Waiver. 

(a) Except to the extent the mandatory provisions of the Bankruptcy 
Code apply, this Agreement shall be governed by, and construed in accordance with, the laws of 
the State of New York applicable to contracts made and to be performed entirely in such state 
without regard to principles of conflicts or choice of laws or any other law that would make the 
laws of any other jurisdiction other than the State of New York applicable hereto. 

(b) Without limitation of any Party’s right to appeal any Order of the 
Bankruptcy Court, (i) the Bankruptcy Court shall retain exclusive jurisdiction to enforce the 
terms of this Agreement and to decide any claims or disputes that may arise or result from, or be 
connected with, this Agreement, any breach or default hereunder, or the transactions 
contemplated hereby and (ii) any and all claims relating to the foregoing shall be filed and 
maintained only in the Bankruptcy Court, and the Parties hereby consent and submit to the 
exclusive jurisdiction and venue of the Bankruptcy Court and irrevocably waive the defense of 
an inconvenient forum to the maintenance of any such Action or Proceeding; provided, however, 
that, if the Chapter 11 Cases are closed, all Actions and Proceedings arising out of or relating to 
this Agreement shall be heard and determined in a New York state court or a federal court sitting 
in the state of New York, and the Parties hereby irrevocably submit to the exclusive jurisdiction 
and venue of such courts in any such Action or Proceeding and irrevocably waive the defense of 
an inconvenient forum to the maintenance of any such Action or Proceeding.  The Parties 
consent to service of process by mail (in accordance with Section 13.4) or any other manner 
permitted by law. 

(c) Each Party hereby waives, to the fullest extent permitted by 
applicable Legal Requirements, any right it may have to a trial by jury in any Proceeding directly 
or indirectly arising out of or relating to this Agreement, the other Transaction Documents or any 
other agreement contemplated hereto and thereto or the transactions contemplated hereby or 
thereby (whether based on contract, tort or any other theory).  Each Party (a) certifies that no 
representative, agent or attorney of any other Party has represented, expressly or otherwise, that 
such other Party would not, in the event of litigation, seek to enforce the foregoing waiver and 
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(b) acknowledges that it and the other Parties have been induced to enter into this Agreement by, 
among other things, the mutual waivers and certifications in this section. 

13.12 Counterparts.  This Agreement and any amendment hereto may be 
executed in one or more counterparts, and by the different Parties in separate counterparts, each 
of which shall be deemed to be an original of this Agreement or such amendment and all of 
which, when taken together, shall constitute one and the same agreement.  Delivery of an 
executed counterpart of a signature page to this Agreement or any amendment hereto by 
facsimile or other electronic means (including portable document format sent via email) shall be 
as effective as delivery of a manually executed counterpart of this Agreement or such 
amendment, as applicable. 

13.13 Parties in Interest; No Third Party Beneficiaries.  This Agreement shall 
inure to the benefit of and be binding upon the Parties and their respective successors and 
permitted assigns.  This Agreement is for the sole benefit of the Parties and their permitted 
assigns, and nothing herein, express or implied, is intended to or shall confer upon any other 
Person any legal or equitable benefit, claim, cause of action, remedy or right of any kind. 

13.14 Non-Recourse.  Any claim or cause of action based upon, arising out of, or 
related to this Agreement or any agreement, document or instrument contemplated hereby may 
only be brought against the Parties hereto, and then only with respect to the specific obligations 
set forth herein or therein.  Other than the Parties hereto, no other party shall have any liability or 
obligation for any of the representations, warranties, covenants, agreements, obligations or 
Liabilities of any party under this Agreement, the other Transaction Documents, or any other 
agreement contemplated hereto and thereto or of or for any Proceeding based on, in respect of, or 
by reason of, the transactions contemplated hereby or thereby (including the breach, termination 
or failure to consummate such transactions), in each case whether based on contract, tort, fraud, 
strict liability, other Legal Requirements or otherwise and whether by piercing the corporate veil, 
by a claim by or on behalf of a Party hereto or another Person or otherwise. 

13.15 Disclosure Schedules; Materiality.  The inclusion of any matter in any 
Disclosure Schedule shall be deemed to be an inclusion in all other Disclosure Schedules and 
disclose against any representation or warranty in this Agreement, without regard for whether 
such representation or warranty expressly references a Disclosure Schedule, but only to the 
extent that such disclosure is sufficient to identify the matter to which such disclosure is 
responsive and reasonably apparent on its face, but inclusion therein shall not be deemed to 
constitute an admission, or otherwise imply, that any such matter is material or creates a measure 
for materiality for purposes of this Agreement.  The disclosure of any particular fact or item in 
any Disclosure Schedule shall not be deemed an admission as to whether the fact or item is 
“material” or would constitute a “Material Adverse Effect.” 

13.16 Injunctive Relief. 

(a) The Parties agree that irreparable damage would occur in the event 
that any of the provisions of this Agreement or the other Transaction Documents (as applicable) 
were not performed in accordance with their specific terms or were otherwise breached, and that 
damages pursuant to Legal Requirements may be an inadequate remedy for the breach of any of 
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the covenants, promises and agreements contained in this Agreement or the other Transaction 
Documents (as applicable), and, accordingly, any Party shall be entitled to injunctive relief to 
prevent any such breach, and to specifically enforce the terms and provisions of this Agreement 
or the other Transaction Documents (as applicable), including specific performance of such 
covenants, promises or agreements or an order enjoining a Party from any threatened, or from 
the continuation of any actual, breach of the covenants, promises or agreements contained in this 
Agreement or the other Transaction Documents (as applicable).  The rights set forth in this 
Section 13.17 shall be in addition to any other rights that a Party may have pursuant to Legal 
Requirements or in equity with respect to this Agreement or the other Transaction Documents (as 
applicable). 

(b) Subject to Section 13.17(c), the Parties hereby agree not to raise 
any objections to the availability of the equitable remedy of specific performance to prevent or 
restrain breaches of this Agreement or the other Transaction Documents (as applicable) by the 
Supporting Holders, Knight Hawk or the Debtors, as applicable, and to specifically enforce the 
terms and provisions of this Agreement or the other Transaction Documents (as applicable) to 
prevent breaches or threatened breaches of, or to enforce compliance with, the respective 
covenants and obligations of the Supporting Holders, Knight Hawk or the Debtors, as applicable, 
under this Agreement or the other Transaction Documents (as applicable) all in accordance with 
the terms of this Section 13.17. 

(c) Notwithstanding the foregoing, nothing in this Section 13.17 shall 
prohibit the Debtors or any of their respective Affiliates from ceasing operations or winding up 
its affairs following the Closing. 

[Signature page follows.] 
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Bondholder Signature Pages Redacted 
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Exhibit B to First Day Declaration 

Corporate Structure Chart 
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	Armstrong - RSA Execution Version.pdf
	Section 1. Definitions and Interpretation.
	1.01. Definitions.  The following terms shall have the following definitions:
	“Restructuring Effective Date” means the earlier to occur of:
	(a)  consummation of the Restructuring through the Chapter 11 Cases, including any interim milestones set forth in this Agreement, the Cash Collateral Order, or any other agreement, document, or filing that is agreed to by the Required Supporting Hold...
	(b) February 28, 2018.
	“Restructuring” has the meaning set forth in the recitals to this Agreement.
	“Rights and Remedies” has the meaning set forth in the recitals to this Agreement.

	1.02. Interpretation
	(a) the Term Sheets and all of the exhibits attached to this Agreement are expressly incorporated herein by reference and made part of this Agreement as if fully set forth herein;
	(b) in the appropriate context, each term, whether stated in the singular or the plural, shall include both the singular and the plural, and pronouns stated in the masculine, feminine, or neuter gender shall include the masculine, feminine, and the ne...
	(c) capitalized terms defined only in the plural or singular form shall nonetheless have their defined meanings when used in the opposite form;
	(d) unless otherwise specified, any reference herein to a contract, lease, instrument, release, indenture, or other agreement or document being in a particular form or on particular terms and conditions means that such document shall be substantially ...
	(e) unless otherwise specified, any reference herein to an existing document, schedule, or exhibit shall mean such document, schedule, or exhibit, as it may have been or may be amended, restated, supplemented, or otherwise modified from time to time;
	(f) all references to “dollars” or “$” shall refer to U.S. dollars;
	(g) unless otherwise specified or required by the context, all references herein to “Sections” are references to Sections of this Agreement;
	(h) unless the context requires otherwise, the words “herein,” “hereof,” and “hereto” refer to this Agreement in its entirety rather than to any particular portion of this Agreement;
	(i) captions and headings to Sections are inserted for convenience of reference only and are not intended to be a part of or to affect the interpretation of this Agreement; and
	(j) the use of “include” or “including” is without limitation, whether stated or not.


	Section 2. Effectiveness of this Agreement.  This Agreement shall become effective and binding upon each of the Parties upon satisfaction of the conditions set forth in the definition of the Agreement Effective Date.
	Section 3. Definitive Documents.
	3.01. The Restructuring will be implemented pursuant to certain definitive documents and agreements (including all exhibits, schedules, supplements, appendices, annexes and attachments thereto, collectively, the “Definitive Documents”), which shall in...
	(a) the Cash Collateral Motion and the Cash Collateral Order;
	(b) the Disclosure Statement;
	(c) the Bidding Protections Motion and the Bidding Protections Order;
	(d) the Plan;
	(e) the Asset Purchase Agreement;
	(f) the NewCo Documentation; and
	(g) the Confirmation and Sale Order.

	3.02. The Definitive Documents remain subject to negotiation and completion but shall be consistent in all material respects with this Agreement and the Term Sheets.  For the avoidance of doubt, any document, deed, agreement, filing, notification, let...

	Section 4. Commitments of All Parties.
	During the Agreement Effective Period, each Party agrees, including in respect of all of its Company Claims/Interests, pursuant to this Agreement that it shall directly and indirectly:
	(a) support the Restructuring as contemplated under this Agreement and the Term Sheets;
	(b) negotiate in good faith and use commercially reasonable efforts to implement and consummate the Restructuring in a timely manner and take any and all reasonable and appropriate actions in furtherance of the Restructuring, as contemplated under thi...
	(c) to the extent any legal or structural impediment arises that would prevent, hinder, or delay the consummation of the Restructuring contemplated herein, support and take all steps reasonably necessary or desirable to resolve any such impediment.

	Section 5. Commitments of the Obligors.
	Except as set forth in Section 6 of this Agreement, during the Agreement Effective Period, each Obligor agrees pursuant to this Agreement that it shall:
	(a) negotiate in good faith with the Supporting Holders and, as applicable and appropriate, Knight Hawk, RRH, and Thoroughbred, regarding the terms and conditions of (i) the Definitive Documents, and (ii) any other documents (other than the Definitive...
	(b) participate in weekly conference calls (or as may otherwise be agreed to between the Obligors and the Supporting Holders and/or the Holders’ Advisors) regarding the status and progress of the implementation of the Restructuring, including the Chap...
	(c) obtain, file, submit, or register any and all required governmental, regulatory, and third-party approvals that are necessary or advisable for the Restructuring;
	(d) not directly or indirectly object to, impede, delay, or take any other action that is inconsistent in any material way with, or that would prevent, interfere with, impede, or delay the proposal, implementation, or consummation of the Restructuring;
	(e) provide written notice to the Holders’ Advisors as soon as reasonably practicable after becoming aware of: (i) the receipt by such Obligor of an unsolicited proposal or expression of interest with respect to an Alternative Restructuring Proposal, ...
	(f) provide each of the Supporting Holders (or Holders’ Advisors, as applicable) and Knight Hawk with, and direct its employees, officers, directors, consultants, attorneys, accountants, and other advisors and representatives to provide the Supporting...
	(g) maintain good standing and legal existence under the laws of the states in which it is incorporated, organized, or formed;
	(h) not (x) Incur (as defined in the Secured Notes Indenture), directly or indirectly, any Indebtedness (as defined in the Secured Notes Indenture); or (y) create, Incur (as defined in the Secured Notes Indenture) or suffer to exist any Lien (other th...
	(i) not (x) terminate the engagement of the CRO; or (y) modify the terms of the CRO’s engagement, including the scope of the CRO’s duties, without the consent of the Required Supporting Holders;
	(j) not (x) amend, supplement, modify, or waive any material term, condition or provision under the Definitive Documents, in whole or in part, without the consent of (A) the Required Supporting Holders and (B) any other Parties to such Definitive Docu...
	(k) actively engage the CRO in its business and operations and otherwise ensure that the CRO selected and appointed pursuant to the terms of the CRO’s engagement letter is properly utilized, including, but not limited to, requesting that the CRO perfo...
	(l) negotiate in good faith and execute and deliver all necessary documents, including but not limited to the Definitive Documents, which are reasonably necessary or desirable for the Restructuring;
	(m) not seek discovery in connection with, prepare or commence any proceeding that challenges (A) the amount, validity, enforceability, or priority of the Notes of any of the Supporting Holders, or (B) the validity, enforceability or perfection of any...
	(n) not materially increase in any manner the compensation or benefits (including severance) of any director, officer, or employee of the Obligors except as may be permitted by the Cash Collateral Order, including the Budget (as defined in the Cash Co...
	(o) make commercially reasonable efforts to oppose and object to the efforts of any Person seeking to object to, delay, impede, or take any other action to interfere with the acceptance, implementation, or consummation of the Restructuring (including,...
	(p) assume all Royalty Agreements on the terms set forth in the Term Sheets, and assign such contracts to NewCo on or before the Restructuring Effective Date;
	(q) provide the Parties hereto a reasonable opportunity to review draft copies of all First Day Pleadings as may be reasonably requested and any material filings in the Bankruptcy Court necessary to effect the Restructuring; and
	(r) take no action that (i) is inconsistent in any material respect with, or that is intended or reasonably likely to interfere in any material respect with, this Agreement, the Term Sheets, or any of the Definitive Documents, or (ii) materially delay...

	Section 6. Additional Provisions Regarding the Obligors’ Commitments.
	6.01. Notwithstanding anything to the contrary in this Agreement, nothing in this Agreement shall require an Obligor or the board of directors, board of managers, or similar governing body of an Obligor, after consulting with counsel, to take any acti...
	6.02. Notwithstanding anything to the contrary in this Agreement, each Obligor and its respective directors, officers, employees, investment bankers, attorneys, accountants, consultants, and other advisors or representatives:
	(a) from and after the Agreement Effective Date until entry of the Confirmation Order: shall have the rights to (1) consider, respond to, and facilitate Alternative Restructuring Proposals; (2) provide access to non-public information concerning any C...
	(b) from the Agreement Effective Date until 45 days after the Petition Date, shall have the rights to solicit, initiate, encourage, or induce Alternative Restructuring Proposals from any entity.

	6.03. Nothing in this Agreement shall: (i) be construed to prohibit any Obligor from contesting whether any matter, fact, or thing is a breach of, or is inconsistent with, this Agreement; (ii) be construed to prohibit any Obligor from appearing as a p...

	Section 7. Commitments of the Consenting Stakeholders.
	7.01. During the Agreement Effective Period, each Consenting Stakeholder agrees, including in respect of all of its Claims and Interests in the Obligors, pursuant to this Agreement to:
	(a) Support the Restructuring and vote and exercise any powers or rights available to it (including in any board, shareholders’, or creditors’ meeting or in any process requiring voting or approval to which they are legally entitled to participate) in...
	(b) give any notice, order, instruction, or direction to the Trustee that the Required Supporting Holders, in their reasonable discretion and following consultation with the other Parties hereto, determine is necessary to give effect to the Restructur...
	(c) negotiate in good faith and use commercially reasonable efforts to execute and implement all necessary documents, including, but not limited to, the Definitive Documents, that are consistent with this Agreement to which it is required to be a part...

	7.02. During the Agreement Effective Period, each Consenting Stakeholder agrees pursuant to this Agreement that it shall not directly or indirectly:
	(a) object to, delay, impede, or take any other action to interfere with acceptance, implementation, or consummation of the Restructuring;
	(b) either itself or through any representatives or agents solicit or induce any Alternative Restructuring Proposal from or with any Entity (and shall immediately inform the Parties of any notification of an Alternative Restructuring Proposal); provid...
	(c) initiate any litigation or proceeding of any kind with respect to the Chapter 11 Cases, this Agreement, or the Restructuring contemplated herein against the Obligors or the other Parties other than to enforce this Agreement or any Definitive Docum...
	(d) directly or indirectly object to, delay, impede, or take any other action to interfere with the Obligors’ ownership and possession of their assets, wherever located, or interfere with the automatic stay arising under section 362 of the Bankruptcy ...

	7.03. Each Consenting Stakeholder, hereby temporarily waives, solely during the Agreement Effective Period, (i) any breach, default or event of default (howsoever described) by any Obligor under any unexpired leases or commercial contracts related to ...
	7.04. Notwithstanding any provision of any document to the contrary, no Party shall exercise any contractual right against any other Party under the terms of any agreement existing immediately prior to the Agreement Effective Date, where such right ar...
	7.05. Each Consenting Stakeholder that is entitled to vote to accept or reject the Plan pursuant to its terms agrees that it shall, subject to receipt by such Consenting Stakeholder, whether before or after the commencement of the Chapter 11 Cases, of...
	(a) vote each of its Company Claims/Interests to accept the Plan by delivering its duly executed and completed ballot accepting the Plan on a timely basis following the commencement of the solicitation of the Plan and its actual receipt of the Solicit...
	(b) to the extent it is permitted to elect whether to opt out of the releases set forth in the Plan, elect not to opt out of the releases set forth in the Plan by timely delivering its duly executed and completed ballot(s) indicating such election; pr...
	(c) not change, withdraw, amend, or revoke (or cause to be changed, withdrawn, amended, or revoked) any vote or election referred to in clauses (a)(i) and (ii) above; provided that nothing in this Agreement shall prevent any Party from changing, withh...

	7.06. During the Agreement Effective Period, each Consenting Stakeholder, including in respect of each of its Company Claims/Interests, will, as reasonably requested, support, and will not directly or indirectly object to, delay, impede, or take any o...

	Section 8. Additional Provisions Regarding Knight Hawk’s Commitments.
	Section 9. Additional Provisions Regarding Thoroughbred’s Commitments.
	(a) accept any and all royalties, rents, and other similar payments made by the Obligors to Thoroughbred (and any of Thoroughbred’s Affiliates or subsidiaries) on account of coal mined by the Obligors solely in accordance with the terms of the applica...
	(b) provide updates to the Obligors and their advisors and the Supporting Holders and/or the Holders’ Advisors, and direct its employees, officers, directors, consultants, attorneys, accountants and other advisors and representatives to be reasonably ...

	Section 10. Additional Provisions Regarding the Parties’ Commitments.
	(a) be construed to prohibit any Party from contesting whether any matter, fact, or thing is a breach of, or is inconsistent with, this Agreement;
	(b) be construed to prohibit any Party from appearing as a party-in-interest in any matter to be adjudicated in a Chapter 11 Case, so long as such appearance and the positions advocated in connection therewith are not materially inconsistent with this...
	(c) affect the ability of any Party to consult with any other Party or any other party in interest in the Chapter 11 Cases (including any official committee and the United States Trustee);
	(d) prevent any Party from enforcing this Agreement;
	(e) require any Party to take any action that is prohibited by applicable Law or to waive or forego the benefit of any applicable legal professional privilege;
	(f) prevent any Party from taking any action that is required by applicable Law;
	(g) prevent any Party by reason of this Agreement or the Restructuring from making, seeking, or receiving any regulatory filings, notifications, consents, determinations, authorizations, permits, approvals, licenses, or the like;
	(h) be construed to require agreement to or execution by Knight Hawk or the Required Supporting Holders of any document, including without limitation Definitive Documents, which is not acceptable to Knight Hawk or the Required Supporting Holders, each...
	(i) prohibit any Party from taking any action that is not inconsistent with this Agreement.

	Section 11. Limitation on Transfers of Notes and Interests.
	11.01. During the Agreement Effective Period, each of the Consenting Stakeholders hereby agrees not to Transfer any ownership (including beneficial ownership) of any Company Claims/Interests (or any rights in respect thereof, including but not limited...
	11.02. This Agreement shall in no way be construed to preclude the Consenting Stakeholders from acquiring additional Company Claims/Interests; provided that such additional Company Claims/Interests shall automatically and immediately upon acquisition ...

	Section 12. Representations and Warranties.
	12.01. Representations and Warranties of All Parties.  Each of the Parties represents and warrants on a several (but not joint) basis to each other Party that the following are true, correct, and complete as of the Agreement Effective Date (or as of t...
	(a) Organization; Authority.  Such Party, if an Entity, is duly organized, validly existing, and in good standing under the laws of its jurisdiction of organization, formation, or incorporation (as applicable).  Such Party has all requisite corporate,...
	(b) Binding Obligation.  This Agreement constitutes the legally valid and binding obligation of such Party, enforceable against it in accordance with its terms, except as enforcement may be limited by bankruptcy, insolvency, reorganization, moratorium...
	(c) No Pending Alternative Restructuring Proposal.  Such Party is not a party to any pending or undisclosed agreement, understanding, negotiation, or discussion (in each case, whether oral or written) with respect to any Alternative Restructuring Prop...
	(d) No Restrictions.  The execution, delivery and performance by such Party of this Agreement does not, and will not (i) violate any provision of law applicable to it or any of its subsidiaries or its charter or bylaws (or other similar governing docu...
	(e) No Fiduciary Restriction.  Such Party is not aware of the occurrence of any event that, due to any fiduciary or similar duty to any other Person, would prevent it from taking any action required of it under this Agreement.
	(f) Information.  None of the material and information provided by or on behalf of any Party to the other Parties in connection with the Restructuring, when read or considered together, contains any untrue statement of a material fact or omits to stat...

	12.02. Additional Representations and Warranties of the Obligors.
	(a) Outstanding Indebtedness.  The outstanding amount of indebtedness of the Obligors under the Notes and the Notes Documents is $200,000,000 in principal amount, plus the June 2017 Interest Payment, and any late fees, penalties, default interest, or ...

	12.03. Additional Representations and Warranties of Supporting Holders.  Each Supporting Holder represents and warrants on a several (but not joint) basis that the following are true, correct, and complete as of the Agreement Effective Date (or such l...
	(a) Ownership; Control.  Such Supporting Holder: (i) either (A) is the sole beneficial owner of the principal amount of Notes set forth on, and, having made reasonable inquiry, is not the beneficial or record owner of any Company Claims/Interests othe...
	(b) Investment Managers.  It is understood and agreed that the representations and warranties made by a Supporting Holder that is an investment manager of a beneficial owner of Notes are made with respect to, and on behalf of, such beneficial owner an...
	(c) Similar Agreement. Except as contemplated by this Agreement, such Supporting Holder is not party to any restructuring support or similar agreement in respect of the Obligors between any of the Consenting Stakeholders which has not been disclosed t...

	12.04. Additional Representations and Warranties of Thoroughbred. Thoroughbred represents and warrants that the following is true, correct, and complete as of the Agreement Effective Date:
	(a) Coal Reserves. Thoroughbred is the owner of coal reserves referenced in the Royalty Agreements.
	(b) Similar Agreement. Except as contemplated by this Agreement, Thoroughbred is not party to any restructuring support or similar agreement in respect of the Obligors between any of the Consenting Stakeholders which has not been disclosed to the Part...

	12.05. Additional Representations and Warranties of Knight Hawk. Knight Hawk represents and warrants that the following is true, correct, and complete as of the Agreement Effective Date:
	(a) Similar Agreement. Except as contemplated by this Agreement, Knight Hawk is not party to any restructuring support or similar agreement in respect of the Obligors between any of the Consenting Stakeholders which has not been disclosed to the Parties.

	12.06. Additional Representations and Warranties of RRH. RRH represents and warrants that the following are true, correct, and complete as of the Agreement Effective Date:
	(a) Ownership; Control. RRH is the owner of the Company Interests as reflected on RRH’s signature page to this Agreement, and has the full power and authority to act on behalf of, vote, and consent to matters concerning the Company Interests.
	(b) Similar Agreement. Except as contemplated by this Agreement, such Supporting Holder is not party to any restructuring support or similar agreement in respect of the Obligors between any of the Consenting Stakeholders which has not been disclosed t...


	Section 13. Termination Events
	13.01. Supporting Holder Termination Events
	(a) the exercise by Knight Hawk of its termination right set forth in Section 13.03(a) hereof or Knight Hawk’s failure to complete its due diligence by October 29, 2017;
	(b) the material breach of any of the representations, warranties, obligations, undertakings, milestones, or covenants made by the Obligors, Knight Hawk, RRH or Thoroughbred in this Agreement and, to the extent such material breach is curable, remains...
	(c) the economic substance or the legal rights, remedies, or benefits of the Restructuring to the Supporting Holders are, in the reasonable discretion of the Required Supporting Holders, materially and adversely affected in a manner that (i) is a resu...
	(d) the board of directors, board of managers, or such similar governing body of the Company determines, based on advice of outside counsel, (i) that proceeding with the Restructuring would be inconsistent with the exercise of its fiduciary duties or ...
	(e) any of the Obligors, Knight Hawk, RRH or Thoroughbred announces its intention (publicly or otherwise) not to support the Restructuring on substantially the same terms as set forth in this Agreement (including the Term Sheets), or takes any action ...
	(f) the issuance by any governmental authority, including any regulatory authority or court of competent jurisdiction, of any final, non-appealable ruling or order that enjoins the consummation of a material portion of the Restructuring;
	(g) the failure of the Obligors to commence their Chapter 11 Cases by October 31, 2017;
	(h) the failure of the Cash Collateral Order to be entered by November 3, 2017;
	(i) the occurrence of any event that would give the Required Supporting Holders the right to terminate the Cash Collateral Order;
	(j) the failure of any of the Case Milestones (as such term is defined in the Cash Collateral Order) set forth in the Cash Collateral Order to be achieved by the date set forth therein, subject to any applicable grace or cure period;
	(k) the entry of an order by the Bankruptcy Court, or the filing of a motion or application by any Obligor seeking an order (without the prior written consent of the Required Supporting Holders) (i) converting one or more of the Chapter 11 Cases to a ...
	(l) the Bankruptcy Court enters an order denying the Sale;
	(m) the Bankruptcy Court enters an order denying confirmation of the Plan, if the Plan incorporates the Sale; or
	(n) other than for the purpose of implementing the Restructuring in accordance with the terms of this Agreement, one or more insolvency proceedings, under the Bankruptcy Code or any other law or legal process in any jurisdiction, and whether voluntary...

	13.02. Obligor Termination Events
	(a) the material breach of any of the representations, warranties, obligations, undertakings, milestones, or covenants made by the Supporting Holders, Knight Hawk, RRH or Thoroughbred in this Agreement;
	(b) the board of directors, board of managers, or such similar governing body of the Company determines, based on advice of outside counsel, (i) that proceeding with the Restructuring would be inconsistent with the exercise of its fiduciary duties or ...
	(c) the issuance by any governmental authority, including any regulatory authority or court of competent jurisdiction, of any final, non-appealable ruling or order that enjoins the consummation of a material portion of the Restructuring in a manner th...
	(d) the Bankruptcy Court enters an order denying confirmation of the Plan, if the Plan incorporates the Sale.

	13.03. Knight Hawk Termination Events.  Knight Hawk shall have the right, but not the obligation, to terminate this Agreement by delivering to each other Party written notice (which notice may be given by Jackson Kelly PLLC) upon the occurrence of any...
	(a) the determination and notice by Knight Hawk on or before October 29, 2017  that it is not satisfied with any material aspect of its due diligence in its sole discretion, in all material aspects;
	(b) the material breach of any of the representations, warranties, obligations, undertakings, milestones, or covenants made by the Obligors, the Supporting Holders, RRH or Thoroughbred in this Agreement that is adverse to Knight Hawk and, to the exten...
	(c) the economic substance or the legal rights, remedies, or benefits of the Restructuring to Knight Hawk are, in the sole discretion of Knight Hawk, materially and adversely affected in a manner that (i) is a result of fraud, gross negligence bad fai...
	(d) the board of directors, board of managers, or such similar governing body of the Company determines, based on advice of outside counsel, (i) that proceeding with the Restructuring would be inconsistent with the exercise of its fiduciary duties or ...
	(e) any of the Obligors, Supporting Holders, RRH or Thoroughbred announces its intention (publicly or otherwise) not to support the Restructuring on substantially the same terms as set forth in this Agreement (including the Term Sheets), or takes any ...
	(f) the issuance by any governmental authority, including any regulatory authority or court of competent jurisdiction, of any final, non-appealable ruling or order that enjoins the consummation of a material portion of the Restructuring;
	(g) the failure of the Obligors to commence their Chapter 11 Cases by October 31, 2017;
	(h) the failure of the Cash Collateral Order to be entered by November 3, 2017;
	(i) the occurrence of any event that would give the Required Supporting Holders the right to terminate the Cash Collateral Order;
	(j) the failure of any of the Case Milestones (as such term is defined in the Cash Collateral Order) set forth in the Cash Collateral Order to be achieved by the date set forth therein, subject to any applicable grace or cure period;
	(k) the entry of an order by the Bankruptcy Court, or the filing of a motion or application by any Obligor seeking an order (without the prior written consent of the Required Supporting Holders) (i) converting one or more of the Chapter 11 Cases to a ...
	(l) the Bankruptcy Court enters an order denying the Sale;
	(m) the Bankruptcy Court enters an order denying confirmation of the Plan, if the Plan incorporates the Sale;
	(n) other than for the purpose of implementing the Restructuring in accordance with the terms of this Agreement, one or more insolvency proceedings, under the Bankruptcy Code or any other law or legal process in any jurisdiction, and whether voluntary...
	(o) the Bankruptcy Court refuses or fails to enter the Bidding Protections Order within 45 days of the Petition Date.

	13.04. Thoroughbred Termination Events.  Thoroughbred may terminate this Agreement upon prior written notice to all Parties hereof (which notice may be given by Willkie Farr & Gallagher LLP) hereof upon the occurrence of any of the following events:
	(a) the material breach of any of the representations, warranties, obligations, undertakings, milestones, or covenants made by the Obligors, the Supporting Holders, Knight Hawk, or RRH in this Agreement that is adverse to Thoroughbred and, to the exte...
	(b) the Bankruptcy Court enters an order denying the Sale;
	(c) the board of directors, board of managers, or such similar governing body of the Company determines, based on advice of outside counsel, (i) that proceeding with the Restructuring would be inconsistent with the exercise of its fiduciary duties or ...
	(d) the Bankruptcy Court enters an order denying confirmation of the Plan, if the Plan incorporates the Sale; or
	(e) the Obligors breach the Royalty Agreements after commencing the Chapter 11 Cases, including, but not limited to, any failure to remit all postpetition royalties, rents, and other similar payments to Thoroughbred as and when such payments become du...

	13.05. RRH Termination Events.  RRH may terminate this Agreement upon prior written notice to all Parties hereof (which notice may be given by Thompson & Knight LLP) hereof upon the occurrence of the board of directors, board of managers, or such simi...
	13.06. Mutual Termination.  This Agreement, and the obligations of all Parties hereunder, may be terminated by mutual written agreement among the Obligors, Required Supporting Holders, Thoroughbred, RRH, and Knight Hawk.
	13.07. Automatic Termination.  This Agreement shall terminate automatically and as to all Parties without any further required action or notice on the Termination Date.
	13.08. Effect of Termination.  Except as set forth in Section 16.19, upon the occurrence of a Termination Date, this Agreement shall be of no further force and effect and each Party shall be released from its commitments, undertakings, and agreements ...

	Section 14. Amendments and Waivers
	(a) This Agreement may not be modified, amended, or supplemented, and no condition or requirement of this Agreement may be waived, in any manner except in accordance with this Section 14.
	(b) Other than the provisions of this Section 14, this Agreement may be modified, amended, or supplemented, or a condition or requirement of this Agreement may be waived, in a writing signed by each of the Parties hereto whose rights under this Agreem...
	(c) Any proposed modification, amendment, waiver or supplement that does not comply with this Section 14 shall be ineffective and void ab initio.
	(d) Notwithstanding anything to the contrary in this Agreement, this Section 14 may only be modified, amended, or supplemented by agreement among the Required Supporting Holders, the Obligors, Knight Hawk, RRH and Thoroughbred.
	(e) The waiver by any Party of a breach of any provision of this Agreement shall not operate or be construed as a further or continuing waiver of such breach or as a waiver of any other or subsequent breach.  No failure on the part of any Party to exe...

	Section 15. Relationship Among Parties; Retention of Professionals and Expenses.
	Notwithstanding anything herein to the contrary, the duties and obligations of the Obligors and the Supporting Holders under this Agreement shall be several, not joint.  It is understood and agreed that no Party has any duty of trust or confidence in ...

	Section 16. Miscellaneous.
	16.01. Acknowledgement
	16.02. Exhibits Incorporated by Reference
	16.03. Email.  Unless the context of this Agreement clearly requires otherwise, any notice, consent, acceptance, approval, or other communication required by this Agreement may be made by email from counsel to any Party to counsel to any Party in acco...
	16.04. Further Assurances
	16.05. More Favorable Agreements
	16.06. Complete Agreement
	16.07. GOVERNING LAW; SUBMISSION TO JURISDICTION; SELECTION OF FORUM
	16.08. Trial by Jury Waiver
	16.09. Execution of Agreement
	16.10. Rules of Construction
	16.11. Successors and Assigns; Third Parties
	16.12. Notices
	(a) if an Obligor, to:
	(b) if the Supporting Holders, to:
	(c) if Knight Hawk, to:
	(d) if RRH, to:
	(e) if Thoroughbred, to:

	16.13. Independent Due Diligence and Decision Making
	16.14. Enforceability of Agreement
	16.15. No Waiver
	16.16. Specific Performance
	16.17. Severability and Construction
	16.18. Remedies Cumulative
	16.19. Survival
	16.20. Confidentiality.  The Obligors, Knight Hawk, RRH, and Thoroughbred shall keep strictly confidential and shall not (and shall cause each of their legal counsel and financial advisors to not) disclose to any Person other than their legal counsel ...
	16.21. Capacities of Supporting Holders.  Each Supporting Holder has entered into this agreement on account of all Notes that it holds (directly or through discretionary accounts that it manages or advises) and, except where otherwise specified in thi...





